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UNITE 





ERRATA. 


311 U. S. 361, footnote 39: “Op. A. G. 498” should be “29 Op. 
A. G. 498”. 

311 U.S. 654, No. 357: The name of James P. O’Brien should have 
appeared among those of counsel for petitioner. 

295 U. S. 753, No. 865: Citation below should be 74 F. 2d 1015. 

295 U. 8. 770, No. 635: Delete citations following 73 F. 2d 272. 
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DEPOSITES . ¥S ek 
YNITED STATE 


JUSTICES 
OF THE 


SUPREME COURT 


DURING THE TIME OF THESE REPORTS 





CHARLES EVANS HUGHES, Cuter Justice. 

JAMES CLARK McREYNOLDS, Associate Justice.' 
HARLAN FISKE STONE, Assoctate Justice. 

OWEN J. ROBERTS, Associate Justice. 

HUGO L. BLACK, Assoctate Justice. 

STANLEY REED, Assoctate JUSTICE. 

FELIX FRANKFURTER, Associate JustTIceE. 
WILLIAM 0. DOUGLAS, AssoctATE JUSTICE. 

FRANK MURPHY, Associate Justice. 


RETIRED 
WILLIS VAN DEVANTER, AssoctAre JUSTICE.* 
JAMES CLARK McREYNOLDS, Associate Justice.’ 


LOUIS D. BRANDEIS, Associate Justice. 
GEORGE SUTHERLAND, AssociATE JUSTICE. 





ROBERT H. JACKSON, Arrornry GENERAL. 
FRANCIS BIDDLE, Souicirror GENERAL. 
CHARLES ELMORE CROPLEY, Cierx. 
THOMAS ENNALLS WAGGAMAN, MarsHaAt. 


‘Mr. Justice McReynotps retired from active service on Febru- 
ary 1, 1941, as authorized by Act of March 1, 1937, ¢. 21, 50 Stat. 
24. See post, p. Vv. 

*Mr. Justice VAN DevaNTer, who retired from active service on 
June 2, 1937 (302 U. S. III), died in Washington, D. C., on February 
8, 1941, and was buried in Rock Creek Cemetery, in that city, on 
February 11, 1941. See post, p. vi. 
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SUPREME COURT OF THE UNITED STATES 


ALLOTMENT OF JUSTICES 


Tt is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the Circuits, agreeably to the Acts of Congress in 
such case made and provided, and that such allotment 
be entered of record, viz: 

For the First Circuit, Fetix FRANKFURTER, Associate 
Justice. 

For the Second Circuit, HARLAN F. Sroneg, Associate 
Justice. 

For the Third Circuit, Owen J. Roperts, Associate 
Justice. 

For the Fourth Circuit, CHARLES Evans HuGuHes, Chief 
Justice. 

For the Fifth Cireuit, Hugo L. Brack, Associate 
Justice. 

For the Sixth Cireuit, James C. McRryNo.tps, Asso- 
ciate Justice. 

For the Seventh Circuit, Frank Murpuy, Associate 
Justice. 

For the Eighth Circuit, Stantey ReEep, Associate 
Justice. 

For the Ninth Cireuit. Wiiu1AM O. Dovetas, Associate 
Justice. 

For the Tenth Cuireuit, STANLEY REED, Associate 
Justice. 

For the District of Columbia, CHarRLEs EvANs HuGHEs, 
Chief Justice. 

February 12, 1940. 


(For next previous allotment, see 308 U. S. p. iv.) 
IV 











RETIREMENT OF MR. JUSTICE McREYNOLDS. 
SUPREME CouURT OF THE UNITED STATES. 


MONDAY, FEBRUARY 3, 1941. 


Present: The Cuter Justice, Mr. Justice Stone, Mr. 
Justice Roperts, Mr. Justice Buack, Mr. Justice REeEp, 
Mr. Justice FrANKFURTER, Mr. Justice DovuG.as, and 
Mr. Justice MurRPHY. 


The CuteEF JUSTICE said: 

“On February 1, 1941, Mr. Justice James Clark Mc- 
Reynolds retired from active service as Associate Justice 
of this Court. Forthright, independent, maintaining 
with strength and tenacity of conviction, his conceptions 
of constitutional right, he has served with distinction 
upon this bench for upwards of twenty-six years and has 
left a deep impress upon the jurisprudence of the Court. 
It is hoped that, relieved of the burden of active service, 
he will long enjoy his accustomed vigor of body and 
mind.” 








MR. JUSTICE VAN DEVANTER. 


SUPREME CourRT OF THE UNITED STATES. 


MONDAY, FEBRUARY 10, 1941 


Present: The Cuter Justice, Mr. Justice STONE, Mr. 
Justice Roperts, Mr. Justice BuAack, Mr. Justice Resp, 
Mr. Justice FRANKFuRTER, Mr. Justice DovuG.as, and 
Mr. Justice Murpay. 


The Cuter JUSTICE said: 

“Tt is with deep grief that I announce the passing on 
Saturday last of our brother, Mr. Justice Willis Van De- 
vanter, who was in active service as an Associate Justice 
of this Court for upwards of 26 years. Learned in the 
law, he brought to this bench the special qualifications of 
a wide judicial experience and his service here was of ex- 
ceptional distinction. He was a man of sterling character 
and of rare sagacity, a wise counselor and a faithful friend. 

“The funeral services will be held tomorrow (Tuesday) 
at 2:30 o’clock in the afternoon at the Church of the 
Epiphany. The members of the Court will be in attend- 
ance. 

“At the conclusion of the arguments in the case now 
being heard and in a companion case, in which counsel 
have come from a distance, the Court will rise and in 
tribute to the memory of our late brother will stand 
adjourned until Wednesday noon.” 


VI 
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1. Congress has power to regulate the practice and procedure of 
federal courts, and may exercise it by delegating to the Supreme 
or other federal courts authority to make rules not inconsistent 
with the statutes or Constitution of the United States. P. 9. 

2. The Act of June 19, 1934, empowering the Supreme Court to 
prescribe rules for the District Courts of the United States in 
civil actions, was restricted in its operation to matters of pleading, 
practice and procedure. P. 10. 

3. In so far as they are within the authority granted by Congress, 
the Rules of Civil Procedure prescribed by the Supreme Court 
under authority of the Act of June 19, 1934 repeal the Conformity 
Act. P. 10. 

4. Rule 35 of the Rules of Civil Procedure for the District Courts 

of the United States, which provides that, in a suit in which the 

physical or mental condition of a party is in controversy, the 
court may order the party to submit to a physical or mental 
examination by a physician, held within the authority granted 
by Congress in the Act of June 19, 1934, and consistent with 
the limitation of that Act that the rules prescribed shall not abridge, 

enlarge or modify the “substantive rights” of any litigant. P. 14. 

. Union Pacific Ry. Co. v. Botsford, 141 U. S. 250, and Camden 

& Suburban Ry. v. Stetson, 177 U.S. 172, explained. P. 11. 

6. Rules 35 and 37 of the Rules of Civil Procedure are rules of 
procedure, and their- prescription did not exceed the authority 
granted by the Act of June 19, 1934 merely because they involve 
“important” or “substantial” rights. P. 13. 
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7. That Congress reserved the power to examine, before they should 
become effective, rules proposed pursuant to the Act, and took 
no adverse action in respect of Rule 35, indicates that no trans- 
gression of legislative policy was found. P. 15. 

8. Refusal to obey an order under Rule 35 requiring a party to 
submit to a physical or mental examination is exempted by Rule 
37 (b) (2) (iv) from punishment as for a contempt. The reme- 
dies for such refusal are those enumerated in Rule 37 (b) (2) (i), 
(ii), and (iii). P. 16. 

9. The action of the District Court in this case, punishing as for 
contempt a refusal to obey an order under Rule 35 requiring a 
plaintiff to submit to a physical examination, was such plain error 
as this Court may notice, although not assigned or specified either 
in the Circuit Court of Appeals or here. P. 16. 

108 F. 2d 415, reversed. 


CERTIORARI, 309 U. S. 650, to review the affirmance of 
an order committing for contempt. 


Mr. James A. Velde, with whom Messrs. Royal W. 
Irwin and Lambert Kaspers were on the brief, for peti- 
tioner. 

It may be that an order compelling the plaintiff to 
submit to a physical examination does not determine the 
right which the plaintiff seeks to have adjudicated in the 
litigation, and in that aspect involves “procedure” and 
not “substantive law.” Nevertheless, the order invades 
“substantive rights.” 

Does the field of “rights” excluded from the rule-mak- 
ing power include only the rights that determine the 
outcome of litigation, the ultimate rights sought to be 
adjudicated by the litigants? Clearly, Congress may 
not delegate to the courts the power to declare by rule 
what rights of this character exist. 

Procedural devices may invade human rights that the 
common law has long sought to protect. The doctrine 
of the separation of powers alone, apart from other con- 
stitutional limitations, forbids Congress to delegate rule- 
making power as to a procedural device of this character. 
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The question is whether the particular matter is “exclu- 
sively legislative” or “judicial.” 

If the matter involves a general principle or a question 
of publie policy that the legislature is able to pass upon, 
it should not be dealt with by a rule of court, but by a 
legislative enactment. 

Obvious examples of procedural devices that affect im- 
portant rights, and so involve broad questions of policy, 
are those that violate constitutional limitations, such as 
the due process clause. See Kring v. Missouri, 107 U.S. 
221. 

Common law privileges and inhibitions against testi- 
fying—such as the disability of a party to testify or of 
one spouse to testify for or against the other—are a part 
of the law of evidence and so within the field of “pro- 
cedure.” Yet, whether or not they should have a place 
in our legal system is of great public interest,—an im- 
portant question of public policy. May Congress dele- 
gate to the courts the power to determine such questions 
by court rule? 

Apparently Congress believed, since procedure may 
extend to the line where “substantive law’ begins, it 
was desirable not to delegate to the Court the power to 
make rules that abridge, enlarge, or modify some im- 
portant rights involved in procedure. It is significant 
that the Act uses the words “substantive rights” rather 
than “substantive law.” 

If rules of “procedure” could not be construed to in- 
volve “substantive rights,” the second sentence in the 
Act would be surplusage. 

Decisions of this Court indicate that an order for a 
physical examination modifies substantive rights. Union 
Pacific Ry. Co. v. Botsford, 141 U. 8. 250; Camden & 
Suburban Ry. Co. v. Stetson, 177 U. S. 172. 

Rule 35 is grouped with others under the heading 
“Depositions and Discovery.” While it may seem to 
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involve merely a question of discovery, in fact it differs 
markedly from the other rules, which merely permit a 
litigant to obtain before trial the discovery of matters 
that have always been provable at the trial by testimony 
obtainable by a subpoena ad testificandum or a subpoena 
duces tecum. This shift does not involve a change in 
substantive rights. Also, litigants have been able to ob- 
tain in equity some of the same remedies that are pro- 
vided by Rules 26, 33, and 34, which thus do not effect 
a change in rights. Rule 35, in providing a method of 
physical examination before trial, would permit what has 
not been heretofore permitted at the trial or at any other 
stage of the proceeding. Also, as pointed out in the 
Stack case, 177 Mass. 155, an order for a physical exam- 
ination was not procurable in equity. These considera- 
tions show why Rule 35 abridges substantive rights while 
Rules 26, 33, and 34 do not. 

As a discovery device Rule 35 is of little value, at least 
in a court sitting in Illinois, where communications be- 
tween patient and physician are not privileged. By 
taking the deposition of the plaintiff and the plaintiff's 
physician, the defendant is able to discover all that the 
plaintiff knows about the plaintiff’s own ease. 

The law of Indiana is inapplicable. An order for a 
physical examination is governed by the law of the forum. 


Mr. J. F. Pammenn, with whom Mr. K. F. Montgom- 
ery was on the brief, for respondent. 

Under the law of Indiana, where this cause of action 
arose, the courts have the power to enter an order direct- 
ing a physical examination. City of South Bend v. 
Turner, 156 Ind. 418; Aspy v. Botkins, 160 Ind. 170; 
Kokomo M. & W. Co. v. Walsh, 58 Ind. App. 182; Lake 
Erie & W. R. Co. v. Griswold, 72 Ind. App. 265; City of 
Valparaiso v. Kinney, 75 Ind. App. 660. That matters 
of substantive law are controlled by the law of the State 
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where the cause of action arose was settled by this Court 
in Erie R. Co. v. Tompkins, 304 U. 8. 64. 

If the matter involved in the order is one of procedure, 
then it is controlled by the Rules of Civil Procedure. 

Congress has the power and duty to prescribe the 
procedure in the federal courts, and that power can be 
validly delegated to the courts. Wayman v. Southard, 
10 Wheat. 1; Beers v. Haughton, 9 Pet. 328; Bank of 
U.S. v. Halstead, 10 Wheat. 22, 27. 

The Act authorizes rules covering the entire field of 
practice and procedure. 

Rule 35 does not involve substantive law, nor abridge 
or modify a substantive right established by substantive 
law. The substantive rights in this case are those out 
of which the right of action arose. The rule affects 
merely the procedure whereby that right of action is 
sought to be determined; it is a part of the means 
whereby the court determines the facts upon which the 
right of action is based. 

The facts and opinion in Union Pacific Ry. Co. v. 
Botsford, 141 U. S. 250, demonstrate that the matter is 
procedural. 

Camden & Suburban Ry. Co. v. Stetson, 177 U.S. 172, 
does not hold that the matter is one of substantive law. 
There was no question before the Court requiring any 
distinction between substantive and procedural law. 

The contention that the term “substantive rights” 
means rights that are important or of substance is unten- 
able. No litigant has a substantive right in any kind 
of procedure. Luria v. United States, 231 U.S. 9; Ochoa 
v. Hernandez, 230 U.S. 139; Bronson v. Kinzie, 1 How. 
311; McCracken v. Hayward, 2 How. 608; Home Bldg. 
& Loan Assn. v. Blaisdell, 290 U. S. 398. 

The court is asked, to adopt an entirely new theory and 
to place the dividing line with reference to the rule-mak- 
ing power, not between substantive law and procedural 
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law but between two classes of procedural law. One of 
these would include ordinary matters and be within the 
rule-making power. The other would include substan- 
tial and important matters and not be within the rule- 
making power. Such a theory would make the practice 
and procedure of the federal courts far more confusing 
than it was before the rules were promulgated. 

Moreover, any such theory would nullify many of the 
rules. A casual review of merely the headings will show 
that many deal with “substantial” and “important” mat- 
ters. 

Rule 35 does not discriminate against plaintiffs. 


Mr. William D. Mitchell filed a brief, as amicus curiae, 
urging that Rules 35 and 37 do not authorize arrest or 
imprisonment for refusal to obey an order for physical 
examination; and, so construed, are valid. 


Mr. Justice Roperts delivered the opinion of the 
Court. 


This case calls for decision as to the validity of Rules 
35 and 37 of the Rules of Civil Procedure for District 
Courts of the United States.’ 

In an action brought by the petitioner in the District 
Court for Northern Illinois to recover damages for bodily 
injuries, inflicted in Indiana, respondent answered deny- 
ing the allegations of the complaint, and moved for an 
order requiring the petitioner to submit to a physical 
examination by one or more physicians appointed by 
the court to determine the nature and extent of her in- 
juries. The court ordered that the petitioner submit to 
such an examination by a physician so appointed. 

Compliance having been refused, the respondent ob- 
tained an order to show cause why the petitioner should 


*28 U.S. C., following § 723c. 
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not be punished for contempt. In response the peti- 
tioner challenged the authority of the court to order her 
to submit to the examination, asserting that the order 
was void. It appeared that the courts of Indiana, the 
state where the cause of action arose, hold such an order 
proper,’ whereas the courts of Illinois, the state in which 
the trial court sat, hold that such an order cannot be 
made.* Neither state has any statute governing the 
matter. 

The court adjudged the petitioner guilty of contempt, 
and directed that she be committed until she should obey 
the order for examination or otherwise should be legaily 
discharged from custody. The petitioner appealed. 

The Circuit Court of Appeals decided that Rule 35, 
which authorizes an order for a physical examination in 
such a case, is valid, and affirmed the judgment.t The 
writ of certiorari was granted because of the importance 
of the question involved. 

The Rules of Civil Procedure were promulgated under 
the authority of the Act of June 19, 1934,° which is: 

“Be it enacted ... That the Supreme Court of the 
United States shall have the power to prescribe, by gen- 
eral rules, for the district courts of the United States and 
for the courts of the District of Columbia, the forms of 
process, writs, pleadings, and motions, and the practice 
and procedure in civil actions at law. Said rules shall 
neither abridge, enlarge, nor modify the substantive 


* South Bend v. Turner, 156 Ind. 418; 60 N. E. 271; Aspy v. Bot- 
kins, 160 Ind. 170; 66 N. E. 462; Lake Erie & W. R. Co. v. Griswold, 
72 Ind. App. 265; 125 N. E. 783; Valparaiso v. Kinney, 75 Ind. App. 
660; 131 N. E. 237. 

* Chicago v. McNally, 227 Ill. 14; 81 N. E. 23; Mattice v. Klawans, 
312 Ill. 299; 143 N. E. 866; Illinois v. Scott, 326 Ill. 327; 157 N. E. 
247. 

“108 F. 2d 415. 

*c. 651, 48 Stat. 1064; 28 U.S. C. § 723 b, e. 
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rights of any litigant. They shall take effect six months 
after their promulgation, and thereafter all laws in con- 
flict therewith shall be of no further force or effect. 

“Sec. 2. The court may at any time unite the general 
rules prescribed by it for cases in equity with those in 
actions at law so as to secure one form of civil action 
and procedure for both: Provided, however, That in such 
union of rules the right of trial by jury as at common 
law and declared by the seventh amendment to the Con- 
stitution shall be preserved to the parties inviolate. 
Such united rules shall not take effect until they shall 
have been reported to Congress by the Attorney Gen- 
eral at the beginning of a regular session thereof and 
until after the close of such session.” 

The text of the relevant portions of Rules 35 and 
37 is: 

“Rule 35. Physical and Mental Examination of 
Persons. 

“(a) Order for Examination. In an action in which 
the mental or physical condition of a party is in con- 
troversy, the court in which the action is pending may 
order him to submit to a physical or mental examination 
by a physician. The order may be made only on motion 
for good cause shown and upon notice to the party to be 
examined and to all other parties and shall specify the 
time, place, manner, conditions, and scope of the exam- 
ination and the person or persons by whom it is to be 
made.” | 

“Rule 37. Refusal to Make Discovery: Consequences. 

“(a) Refusal to Answer... . 

“(b) Failure to Comply With Order. 

(1) Contempt. If a party or other witness refuses 
to be sworn or refuses to answer any question after being 
directed to do so by the court in the district in which 
the deposition is being taken, the refusal may be con- 
sidered a contempt of that court. 
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(2) Other Consequences. If any party ... refuses to 
obey ... an order made under Rule 35 requiring him 
to submit to a physical or mental examination, the court 
may make such orders in regard to the refusal as are 
just, and among others the following: 

(i) An order that ... the physical or mental con- 
dition of the party, . . . shall be taken to be established 
for the purposes of the action in accordance with the 
claim of the party obtaining the order; 

(ii) An order. . . prohibiting [the disobedient party] 
from introducing ... evidence of physical or mental 
condition; 

(iii) An order striking out pleadings or parts thereof, 
or staying further proceedings until the order is obeyed, 
or dismissing the action or proceeding or any part there- 
of, or rendering a judgment by default against the disobe- 
dient party; 

(iv) In lieu of any of the foregoing orders or in addi- 
tion thereto, an order directing the arrest of any party or 
agent of a party for disobeying any of such orders except 
an order to submit to a physical or mental examination.” 

The contention of the petitioner, in final analysis, is 
that Rules 35 and 37 are not within the mandate of Con- 
gress to this court. This is the limit of permissible de- 
bate, since argument touching the broader questions of 
Congressional power and of the obligation of federal 
courts to apply the substantive law of a state is fore- 
closed. 

Congress has undoubted power to regulate the practice 
and procedure of federal courts,® and may exercise that 
power by delegating to this or other federal courts au- 
thority to make rules not inconsistent with the statutes 


* Wayman v. Southard, 10 Wheat. 1, 21; Bank of the United States 
v. Halstead, 10 Wheat. 51, 53; Beers v. Haughton, 9 Pet. 329, 359, 
361. 
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or constitution of the United States; * but it has never 
essayed to declare the substantive state law, or to abolish 
or nullify a right recognized by the substantive law of 
the state where the cause of action arose, save where a 
right or duty is imposed in a field committed to Congress 
by the Constitution. On the contrary it has enacted 
that the state law shall be the rule of decision in the federal 
courts.® 

Hence we conclude that the Act of June 19, 1934, was 
purposely restricted in its operation to matters of plead- 
ing and court practice and procedure. Its two provisos 
or caveats emphasize this restriction. The first is that 
the court shall not “abridge, enlarge, nor modify substan- 
tive rights,” in the guise of regulating procedure. The 
second is that if the rules are to prescribe a single form 
of action for cases at law and suits in equity, the consti- 
tutional right to jury trial inherent in the former must 
be preserved. There are other limitations upon the au- 
thority to prescribe rules which might have been, but were 
not mentioned in the Act; for instance, the inability of 
a court, by rule, to extend or restrict the jurisdiction 
conferred by a statute.° 

Whatever may be said as to the effect of the Conformity 
Act *’ while it remained in force, the rules, if they are 
within the authority granted by Congress, repeal that 
statute, and the District Court was not bound to follow 
the Illinois practice respecting an order for physical ex- 
amination. On the other hand if the right to be exempt 
from such an order is one of substantive law, the Rules 


"Wayman v. Southard, supra, 42; Bank of the United States v. 
Halstead, supra, 61; Beers v. Haughton, supra, 359. 

*R.S. 721, 28 U.S. C. § 725. 

* Hudson vy. Parker, 156 U. S. 277, 284; Venner v. Great Northern 
Ry. Co., 209 U.S. 24, 35; Davidson Marble Co. v. Gibson, 213 U. S. 
10, 18; Meek v. Centre County Banking Co., 268 U. S. 426, 434. 

*R. S. 914; 28 U.S. C. § 724. 
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of Decision Act * required the District Court, though sit- 
ting in Illinois, to apply the law of Indiana, the state 
where the cause of action arose, and to order the examina- 
tion. To avoid this dilemma the petitioner admits, and, 
we think, correctly, that Rules 35 and 37 are rules of 
procedure. She insists, nevertheless, that by the prohibi- 
tion against abridging substantive rights, Congress has 
banned the rules here challenged. In order to reach this 
result she translates “substantive” into “important” or 
“substantial” rights. And she urges that if a rule affects 
such a right, albeit the rule is one of procedure merely, 
its prescription is not within the statutory grant of power 
embodied in the Act of June 19, 1934. She contends that 
our decisions and recognized principles require us so to 
hold. 

The petitioner relies upon Union Pacific Ry. Co. v. 
Botsford, 141 U.S. 250, and Camden & Suburban Ry. Co. 
v. Stetson, 177 U.S. 172. But these cases in reality sus- 
tain the validity of the rules. In the Botsford case an 
action to recover for a personal injury suffered in the 
territory of Utah ** was instituted in the United States 
Circuit Court for Indiana, which refused to order a phy- 
sical examination. This court affirmed, on the ground 
that no authority for such an order was shown. There 
was no suggestion that the question was one of substan- 
tive law. The court first examines the practice at com- 
mon law and finds that it never recognized such an order. 
Then, acknowledging that a statute of the United States 
authorizing an order of the sort would be valid, the 
opinion finds there is none. Thus the matter is treated 
as one of procedure, for Congress has not, if it could, 
declared by statute the substantive law of a state. After 


™ Supra, note 8. 
“The opinion does not so‘state, but the record filed in this court 
30 shows. 








12 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


stating that the decision law of Indiana on the subject 
appeared not to be settled, and that a cited statute of 
that State was not in point, the court added that the 
question was not one of the law of Indiana but of the 
law of the United States and that the federal statutes 
by their provisions as to proof in actions at law precluded 
the application of the Conformity Act. Again, therefore, 
the opinion recognized that the matter is one of pro- 
cedure, for both the cited federal statutes, concerning 
the mode of proof in federal courts, and the Conformity 
Act, deal solely with procedure. 

In fine, the decision was only that the making of such 
an order is regulable by statute, that the federal statutes 
forbade it, and hence the Conformity Act could not be 
thought to authorize the practice by reference to and 
incorporation of state law. 

In the Stetson case the action was brought in the Dis- 
trict Court for New Jersey by a citizen of Pennsylvania, 
who, while a citizen of New Jersey, had been injured in 
the latter state. A statute of New Jersey authorized 
the state courts to order a physical examination of a 
plaintiff in an action for damages pending therein. The 
District Court refused to order such an examination on 
the ground that it lacked power so to do. After a verdict 
and judgment for plaintiff the defendant appealed to 
the Circuit Court of Appeals, assigning the refusal as 
error. That court certified the question, and this court 
answered that the District Court had power to order the 
examination. 

The court stated that in the Botsford case there was 
no statute authorizing such an order, but said that here 
there was a state statute which by the Rules of Decision 
Act was made a law of the United States and must be 
given effect in a trial in a federal court. While it is true 
the court referred to the Rules of Decision Act (R. S. 
721) and not to the Conformity Act (R. S. 914) the 
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entire discussion goes upon the assumption that the 
matter is procedural. In any event, the distinction be- 
tween substantive and procedural law was immaterial, 
for the cause of action arose and the trial was had in 
New Jersey.” 

In the instant case we have a rule which, if within the 
power delegated to this court, has the force of a federal 
statute, and neither the Botsford nor the Stetson case is 
authority for ignoring it. 

The remaining ease on which petitioner leans is Stack 
v. New York, N. H. & H. R. Co., 177 Mass. 155; 58 N. E. 
686, where the court agreed with the view expressed in the 
Botsford case that common-law practice did not warrant 
the entry of such an order and said it was for the legislature 
rather than the courts to alter the practice. But if Rule 
35 is within the authority granted, the federal legislature 
sanctioned it as controlling all district courts. 

We are thrown back, then, to the arguments drawn 
from the language of the Act of June 19, 1934. Is the 
phrase “substantive rights” confined to rights conferred 
by law to be protected and enforced in accordance with 
the adjective law of judicial procedure? It certainly 
embraces such rights. One of them is the right not to 
be injured in one’s person by another’s negligence, to 
redress infraction of which the present action was 
brought. The petitioner says the phrase connotes more; 
that by its use Congress intended that in regulating pro- 
cedure this court should not deal with important and 
substantial rights theretofore recognized. Recognized 
where and by whom? The state courts are divided as to 
the power in the absence of statute to order a physical 
examination.’ In a number such an order is author- 


* As above pointed out, if the matter is one of substantive law, 
R. S. 721 requires the application of the law of Indiana, which author- 
izes an order for examination. 

“See Wigmore on Evidence (3d Ed.) § 2220, note 13. 
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ized by statute or rule.*® The rules in question accord 
with the procedure now in foree in Canada and 
England.** 

The asserted right, moreover, is no more important 
than many others enjoyed by litigants in District Courts 
sitting in the several states, before the Federal Rules of 
Civil Procedure altered and abolished old rights or privi- 
leges and created new ones in connection with the con- 
duct of litigation. The suggestion that the rule offends 
the important right to freedom from invasion of the 
person ignores the fact that, as we hold, no invasion of 
ireedom from personal restraint attaches to refusal so 
to comply with its provisions. If we were to adopt the 
suggested criterion of the importance of the alleged right 
we should invite endless litigation and confusion worse 
confounded. The test must be whether a rule really 
regulates procedure,—the judicial process for enforcing 
rights and duties recognized by substantive law and for 
justly administering remedy and redress for disregard 
or infraction of them. That the rules in question are 
such is admitted. 

Finally, it is urged that Rules 35 and 37 work a major 
change of policy and that this was not intended by Con- 
gress. Apart from the fact already stated, that the policy 
of the states in this respect has not been uniform, it is to 
be noted that the authorization of a comprehensive sys- 
tem of court rules was a departure in policy, and that the 
new policy envisaged in the enabling act of 1934 was that 
the whole field of court procedure be regulated in the 
interest of speedy, fair and exact determination of the 
truth. The challenged rules comport with this policy. 
Moreover, in accordance with the Act, the rules were sub- 


See Notes to the Rules of Civil Procedure, printed by the Ad- 
visory Committee March 1938, p. 32. 

Wigmore on Evidence (3d Ed.) § 2220, note 13; 31 & 32 Vict. c. 
119, § 26. 
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mitted to the Congress so that that body might examine 
them and veto their going into effect if contrary to the 


policy of the legislature. 

The value of the reservation of the power to examine 
proposed rules, laws and regulations before they become 
effective is well understcod by Congress. It is fre- 
quently, as here, employed to make sure that the action 
under the delegation squares with the Congressional pur- 
pose.'* Evidently the Congress felt the rule was within 
the ambit of the statute as no effort was made to elimi- 
nate it from the proposed body of rules, although this 
specific rule was attacked and defended before the com- 
mittees of the two Houses.’* The Preliminary Draft of 
the rules called attention to the contrary practice indi- 
cated by the Botsford case, as did the Report of the Ad- 
visory Committee and the Notes prepared by the Com- 


* An analogy is found in the organic acts applicable to some of the 
territories, before their admission to statehood, which provided that 
laws passed by the territorial legislature should be valid unless Con- 
gress disapproved. § 5 of the Ordinance of 1787; see Pease v. Peck, 
18 How. 595. Territory of Florida, § 5 of the Act of March 30, 1822 
(3 Stat. 655); territory of Louisiana, § 4 of the Act of March 26, 
1804 (2 Stat. 284), and § 3 of the Act of March 3, 1805 (2 Stat. 331); 
territory of Minnesota, § 6 of the Act of March 3, 1849 (9 Stat. 405); 
territory of New Mexico, § 7 of the Act of September 9, 1850 (9 Stat. 
449); territory of Oregon, § 6 of the Act of August 14, 1848 (9 Stat. 
326); territory of Utah, § 6 of the Act of September 9, 1850 (9 Stat. 
455); territory of Washington, § 6 of the Act of March 2, 1853 (10 
Stat. 175); territory of Wisconsin, § 6 of the Act of April 20, 1836 
(5 Stat. 13). Similar provisions are now applicable to Alaska, Puerto 
Rico, the Virgin Islands and the Philippines. 48 U.S. C. §§ 90, 826, 
1405(0), 1054. 

Cf. the provisions for lying over before Congress in § 407 of the 
Act of March 3, 1933 (47 Stat. 1519), and § 5 of the Reorganization 
Act of 1939 (53 Stat. 562). 

” Hearings before the Committee on the Judiciary, House of Rep- 
resentatives, 75th Cong., 3td Sess., pp. 117, 141; Hearings before a 
Subcommittee of the Committee on the Judiciary, U. S. Senate, 
75th Cong., 3rd Sess., pp. 36-37, 39, 51. 





16 OCTOBER TERM, 19490. 


FRANKFURTER, J., dissenting. 312 U.S. 


mittee to accompany the final version of the rules.” 
That no adverse action was taken by Congress indicates, 
at least, that no transgression of legislative policy was 
found. We conclude that the rules under attack are 
within the authority granted. 

The Distriet Court treated the refusal to comply with 
its order as a contempt and committed the petitioner 
therefor. Neither in the Cireuit Court of Appeals nor 
here was this action assigned as error. We think, how- 
ever, that in the light of the provisions of Rule 37 it was 
plain error of such a fundamental nature that we should 
notice it... Section (b) (2) (iv) of Rule 37 exempts from 
punishment as for contempt the refusal to obey an order 
that a party submit to a physical or mental examination. 
The District Court was in error in going counter to this 
express exemption. The remedies available under the 
rule in such a case are those enumerated in § (b) (2) (i) 
(ii) and (iii). For this error we reverse the judgment 
and remand the cause to the District Court for further 
proceedings in conformity to this opinion. 

Reversed. 


Mr. Justice FRANKFURTER, dissenting: 


Union Pacific Ry. Co. v. Botsford, 141 U. S. 250, 
denied the power of the federal courts in a civil action 
to compel a plaintiff suing for injury to the person te 
submit to a physical examination. Nine years later, in 
Camden & Suburban Ry. Co. vy. Stetson, 177 U.S. 172, 


* Preliminary Draft (May, 1936) of Rules of Civil Procedure for 
the District Courts of the United States and the Supreme Court of 
the District of Columbia, Advisory Committee on Rules for Civil 
Procedure, p. 71; Notes to the Rules of Civil Procedure for the Dis- 
trict Courts of the United States (March, 1938), p. 32. 

* Supreme Court Rule 27, par. 6; Mahler v. Eby, 264 U. 8. 32, 45; 
Kessler v. Strecker, 307 U. 8. 22, 34. 
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the Botsford decision was treated as settled doctrine. 
The present issue is whether the authority which Con- 
gress gave to this Court to formulate rules of civil pro- 
cedure for the district courts allows displacement of the 
law of the Botsford case. Stated more particularly, is 
Rule 35, authorizing such physical examination, valid 
under the Rules Enabling Act of June 19, 1934; 48 Stat. 
1064; 28 U. S. C. $ 723b-ce. It is urged that since this 
Rule pertains to procedure, it is valid because outside the 
limitations of that Act, whereby “said rules shall neither 
abridge, enlarge, nor modify the substantive rights of 
any litigant.” 

Speaking with diffidence in support of a view which 
has not commended itself to the Court, it does not seem 
to me that the answer to our question is to be found 
by an analytic determination whether the power of ex- 
amination here claimed is a matter of procedure or a 
matter of substance, even assuming that the two are 
mutually exclusive categories with easily ascertainable 
contents. The problem seems to me to be controlled by 
the policy underlying the Botsford decision. Its doc- 
trine was not a survival of an outworn technicality. It 
rested on considerations akin to what is familiarly known 
in the English law as the liberties of the subject. To be 
sure, the immunity that was recognized in the Botsford 
case has no constitutional sanction. It is amenable to 
statutory change. But the “inviolability of a person” 
was deemed to have such historic roots in Anglo-Ameri- 
can law that it was not to be curtailed “unless by clear 
and unquestionable authority of law.” In this connec- 
tion it is significant that a judge as responsive to pro- 
cedural needs as was Mr. Justice Holmes, should, on be- 
half of the Supreme Judicial Court of Massachusetts, 
have supported the Botsford doctrine on the ground that 
“the common law was very slow to sanction any viola- 


301335°—411——2 
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tion of or interference with the person of a free citizen.” 
Stack v. New York, N. H. & H. R. Co., 177 Mass. 155; 
157; 58 N. E. 686. 

So far as national law is concerned, a drastic change in 
public policy in a matter deeply touching the sensibilities 
of people or even their prejudices as to privacy, ought 
not to be inferred from a general authorization to formu- 
late rules for the more uniform and effective dispatch of 
business on the civil side of the federal courts. I deem 
a requirement as to the invasion of the person to stand 
on a very different footing from questions pertaining to 
the discovery of documents, pre-trial procedure and other 
devices for the expeditious, economie and fair conduct 
of litigation. That disobedience of an order under Rule 
35 cannot be visited with punishment as for contempt 
does not mitigate its intrusion into an historic immunity 
of the privacy of the person. Of course the Rule is com- 
pulsive in that the doors of the federal courts otherwise 
open may be shut to litigants who do not submit to such 
a physical examination. 

In this view little significance attaches to the fact that 
the Rules, in accordance with the statute, remained on 
the table of two Houses of Congress without evoking any 
objection to Rule 35 and thereby automatically came 
into force. Plainly the Rules are not acts of Congress 
and can not be treated as such. Having due regard to 
the mechanics of legislation and the practical conditions 
surrounding the business of Congress when the Rules 
were submitted, to draw any inference of tacit approval 
from non-action by Congress is to appeal to unreality. 
And so I conclude that to make the drastic change that 
Rule 35 sought to introduce would require explicit 
legislation. 

Ordinarily, disagreement with the majority on so-called 
procedural matters is best held in silence. Even in the 
present situation I should be loath to register dissent did 
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the issue pertain merely to diversity litigation. But 
Rule 35 applies to all civil litigation in the federal courts, 
and thus concerns the enforcement of federal rights and 
not merely of state law in the federal courts. 


Mr. Justice Buack, Mr. Justice Dovcias and Mr. 
Justice Murpuy agree with these views. 





GORIN v. UNITED STATES.* 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT. 


No. 87. Argued December 19, 1940.—Decided January 13, 1941. 


1. In order to constitute the crimes denounced by §§$1 (b) and 2 of 
the Espionage Act—the obtaining of documents connected with or 
relating to the national defense and their delivery to an agent of 
a foreign country with an intent, or reason to believe, in each 
case, that they are to be used to the injury of the United States 
or to the advantage of a foreign nation—it is not necessary that 
the documents contain information concerning the places or things 
(such as vessels, aircraft, forts, signal stations, codes or signal 
books) which are specifically mentioned in § 1 (a) of the Act. 
P. 25. 

2. “National defense” as used in §§1 (b) and 2 of the Espionage 
Act refers to the military or naval establishments and to related 
activities of national preparedness for war. P. 28. 

3. With this meaning of “national defense” and with the elements 
of scienter and bad faith which must be present, the sections are 
sufficiently definite to apprise the public of the activities they pro- 
hibit; and they accord with due process. P. 27. 

4. Information taken from reports in the files of the Naval Intelli- 
gence, giving a detailed picture of counter-espionage work, held 
capable of use to the injury of the United States or to the advan- 
tage of a foreign nation, within the meaning of §§1 and 2 of 
the Espionage Act. P. 29. 


2 





*Together with No. 88, Salich v. United States, also on certiorari, 
310 U. S. 622, to the Circuit Court of Appeals for the Ninth 
Circuit. 
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5. In establishing violations of §§$1 (b) and 2 of the Espionage 


Act, where it was proved that the forbidden information was to. 


be used to the advantage of a foreign nation, it was not necessary 
to prove also that it was to be used to the injury of the United 
States. P. 29. 

}. In a prosecution under §$$1 (b) and 2 of the Espionage Act the 
jury determines whether the acts of the defendants were connected 
with or related to the national defense, under proper tests laid 
down by the instructions. P. 30. 

The function of the court is to instruct as to the kind of infor- 
mation which is violative of the statute, and that of the jury to 
decide whether the information secured is of the defined kind. 
It is not the function of the court, where reasonable men may 
differ, to determine whether the acts do or do not come within 
the ambit of the statute. The question of the connection of 
the information with national defense is a question of fact to be 
determined by the jury as negligence upon undisputed facts is 
determined. 

111 F. 2d 712, affirmed. 


-~ 
~ 


CERTIORARI, 310 U. S. 622, to review the affirmance of 
sentences for violations of the Espionage Act of June 15, 
1917. 


Mr. Donald R. Richberg, with whom Messrs. Seth W. 
Richardson, Isaac Pacht, Clore Warne, and Harry Gra- 
ham Balter were on the brief, for petitioners. 


Mr. Warner W. Gardner, with whom Solicitor General 
Biddle, Assistant Attorney General Rogge, and Mr. Louis 
B. Schwartz were on the brief, for the United States. 


Mr. Justice Reep delivered the opinion of the 
Court. 


This certiorari brings here a judgment of the Circuit 
Court of Appeals affirming the sentences of the two 
petitioners who were convicted of violation of the Espio- 
nage Act of June 15,1917. 111 F.2d 712. As the affirm- 
ance turned upon a determination of the scope of the 
Act and its constitutionality as construed, the petition 
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was allowed because of the questions, important in 
enforcing this criminal statute. 

The joint indictment in three counts charged in the 
first count violation of § 1 (b) by allegations in the words 
of the statute of obtaining documents “connected with 
the national defense”; in the second count violation of 
$2 (a) in delivering and inducing the delivery of these 
documents to the petitioner, Gorin, the agent of a foreign 
nation; and in the third count of § 4 by conspiracy to 
deliver them to a foreign government and its agent, just 
named. The pertinent statutory provisions appear be- 
low.’ A third party, the wife of Gorin, was joined in 


* Espionage Act of June 15, 1917, c. 30, 40 Stat. 217: 

“Title 1. Espionage. Section 1. That (a) whoever, for the pur- 
pose of obtaining information respecting the national defense with 
intent or reason to believe that the information to be obtained is to 
be used to the injury of the United States, or to the advantage of any 
foreign nation, goes upon, enters, flies over, or otherwise obtains in- 
formation concerning any vessel, aircraft, work of defense, navy yard, 
naval station, submarine base, coaling station, fort, battery, torpedo 
station, dockyard, canal, railroad, arsenal, camp, factory, mine, tele- 
graph, telephone, wireless, or signal station, building, office, or other 
place connected with the national defense, . . . or any place in which 
any vessel, aircraft, arms, munitions, or other materials or instruments 
for use in time of war are being made, prepared, repaired, or 
stored, . . .; or (b) whoever for the purpose aforesaid, and with 
like intent or reason to believe, copies, takes, makes, or obtains, or 
attempts, or induces or aids another to copy, take, make, or obtain, 
any sketch, photograph, photographie negative, blue print, plan, map, 
model, instrument, appliance, document, writing, or note of anything 
connected with the national defense; .. . shall be punished by a 
fine of not more than $10,000, or by imprisonment for not more than 
two years, or both. 

“Sec. 2. (a) Whoever, with intent or reason to believe that it is to 
be used to the injury of the United States or to the advantage of a 
foreign nation, communicates, delivers, or transmits, or attempts to, 
or aids or induces another to, communicate, deliver, or transmit, to 
any foreign government, or to any faction or party or military or 
naval force within a foreign country, whether recognized or unrecog- 
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and acquitted on all three counts. The petitioners were 
found guilty on each count and sentenced to various 
terms of imprisonment to run concurrently and fines of 
$10,000 each. The longest term of Gorin is six years and 
of Salich four years. 

The proof indicated that Gorin, a citizen of the Union 
of Soviet Socialist Republics, acted as its agent in gath- 
ering information. He sought and obtained from Salich 
for substantial pay the contents of over fifty reports 
relating chiefly to Japanese activities in the United 
States. These reports were in the files of the Naval In- 
telligence branch office at San Pedro, California. Salich, 


nized by the United States, or to any representative, officer, agent, 
employee, subject, or citizen thereof, either directly or indirectly, any 
document, writing, code book, signal book, sketch, photograph, pho- 
tographic negative, blue print, plan, map, model, note, instrument, 
appliance, or information relating to the national defense, shall be 
punished by imprisonment for not more than twenty years: Provided, 
That whoever shall violate the provisions of subsection (a) of this 
section in time of war shall be punished by death or by imprisonment 
for not more than thirty years; and (b) whoever, in time of war, 
with intent that the same shall be communicated to the enemy, shall 
collect, record, publish, or communicate, or attempt to elicit any in- 
formation with respect to the movement, numbers, description, con- 
dition, or disposition of any of the armed forces, ships, aircraft, or 
war materials of the United States, or with respect to the plans or 
conduct, or supposed plans or conduct of any naval or military op- 
erations, or with respect to any works or measures undertaken for 
or connected with, or intended for the fortification or defense of any 
place, or any other information relating to the public defense, which 
might be useful to the enemy, shall be punished by death or by im- 
prisonment for not more than thirty years. 


“Sec. 4. If two or more persons conspire to violate the provisions of 
sections two or three of this title, and one or more of such persons 
does any act to effect the object of the conspiracy, each of the parties 
to such conspiracy shall be punished as in said sections provided in 
the case of the doing of the act the accomplishment of which is the 
object of such conspiracy... . 


” 
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a naturalized, Russian-born citizen, had free access to 
the records as he was a civilian investigator for that 
office. Speaking broadly the reports detailed the coming 
and going on the west coast of Japanese military and 
civil officials as well as private citizens whose actions 
were deemed of possible interest to the Intelligence Of- 
fice. Some statements appear as to the movements of 
fishing boats, suspected of espionage and as to the taking 
of photographs of American war vessels. 

Petitioners object to the convictions principally on the 
grounds (1) that the prohibitions of the act are limited 
to obtaining and delivering information concerning the 
specifically described places and things set out in the 
act, such as a vessel, aircraft, fort, signal station, code 
or signal book; and (2) that an interpretation which put 
within the statute the furnishing of any other informa- 
tion connected with or relating to the national defense 
than that concerning these specifically described places 
and things would make the act unconstitutional as vio- 
lative of due process because of indefiniteness. 

The philosophy behind the insistence that the prohi- 
bitions of $$ 1 (b) and 2 (a), upon which the indictment 
is based, are limited to the places and things which are 
specifically set out in § 1 (a) relies upon the traditional 
freedom of discussion of matters connected with national 
defense which is permitted in this country. It would 
require, urge petitioners, the clearest sort of declaration 
by the Congress to bring under the statute the obtaining 
and delivering to a foreign government for its advantage 
of reports generally published and available which deal 
with food production, the advances of civil aeronautics, 
reserves of raw materials or other similar matters not 
directly connected with and yet of the greatest impor- 
tance to national defense. The possibility of such an 
interpretation of the terms “connected with” or “relat- 
ing to” national defense is to be avoided by construing 
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the act so as “to make it a crime only to obtain informa- 
tion as to places and things specifically listed in section 1. 
as connected with or related to the national defense.” 
Petitioners argue that the statute should not be con- 
strued so as to leave to a jury to determine whether an 
innocuous report on a crop yield is “connected” with 
the national defense. 

Petitioners rely upon the legislative history to support 
this position.” The passage of the Espionage Act®* dur- 
ing the World War year of 1917 attracted the close 
scrutiny of Congress and resulted in different bills in the 
two Houses which were reconciled only after a second 
conference report. Nothing more definite appears in this 
history as to the Congressional intention in regard to 
limiting the act’s prohibitions upon which this indict- 
ment depends to the places and things in $1 (a), than 
that a House definition of “national defense” which 
gave it a broad meaning was stricken out * and the con- 
ference report stated as to the final form of the present 
act: “Section 1 sets out the places connected with the 
national defense to which the prohibitions of the section 
apply.” Neither change seems significant on this in- 
quiry. The House bill had not specified the places under 
surveillance. The Conference change made them defi- 
nite. The fact that the clause “or other place connected 
with the national defense” is also included in $1 (a) is 


*H. R. 291, 65th Cong., Ist Sess.; Conference Report No. 69, 55 
Cong. Rec. 3301. 

* Other titles such as neutrality, foreign commerce and at one time 
censorship, 55 Cong. Ree. 2097, 2102; 2109-2111; 2262; 2265; 3145; 
3259; 3266, added to the difficulties. 

* That definition read: “Section 1202. The term ‘national defense’ 
as used herein shall include any person, place, or thing in anywise 
having to do with the preparation for or the consideration or execu- 
tion of any military or naval plans, expeditions, orders, supplies, or 
warfare for the advantage, defense, or security of the United States 
of America.” 
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not an unusual manner of protecting enactments against 
inadvertent omissions. With this specific designation of 
prohibited places, the broad definition of § 1202 of the 
House was stricken as no longer apt and, as stated in 
Conference Report No. 69, $6 of the act was therefore 
adopted. Obviously the purpose was to give flexibility 
to the designated places.° We see nothing in this legis- 
lative history to affect our conclusion which is drawn 
from the meaning of the entire act.® 

An examination of the words of the statute satisfies 
us that the meaning of national defense in $$ 1 (b) and 
2 (a) cannot be limited to the places and things specified 
in $1 (a). Certainly there is no such express limitation 
in the later sections. Section 1 (a) lays down the test 
of purpose and intent and then defines the crime as going 
upon or otherwise obtaining information as to named 
things and places connected with the national defense. 
Section 1 (b) adopts the same purpose and intent of 1 (a) 
and then defines the crime as copying, taking or pictur- 
ing certain articles such as models, appliances, docu- 
ments, and so forth of anything connected with the 
national defense. None of the articles specified in 1 (b) 
are the same as the things specified in 1 (a). Appar- 
ently the draftsmen of the act first set out the places to 
be protected, and included in that connotation ships and 
planes, and then in 1 (b) covered much of the contents 
of such places in the nature of plans and documents. 
Section 2 (a), it will be observed, covers in much the 
same way the delivery of these movable articles or infor- 
mation to a foreign nation or its agent. If a govern- 


*55 Cong. Rec. 3306. Subsequent legislation relating to the pro- 
tection of national defense information is not important. The act of 
January 12, 1938, 52 Stat. 3, is to protect against innocent disclosures. 
8. Rep. 108, 75th Cong., 2nd Sess. 

Public No. 443, 76th Cong., 3d Sess., is merely an increase of 
penalties. 

° Cf. United States v. American Trucking Ass’ns, 310 U. S. 534, 543. 
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ment model of a new weapon were obtained or delivered 


there seems to be little logic in making its transfer a: 


crime only when it is connected in some undefined 
way with the places catalogued under 1 (a). It is our 
view that it is a crime to obtain or. deliver, in violation 
of the intent and purposes specified, the things described 
in §$ 1 (b) and 2 (a) without regard to their connection 
with the places and things of 1 (a). 

In each of these sections the document or other thing 
protected is required also to be “connected with” or “re- 
lating to” the national defense. The sections are not 
simple prohibitions against obtaining or delivering to 
foreign powers information which a jury may consider 
relating to national defense. If this were the language, 
it would need to be tested by the inquiry as to whether 
it had double meaning’ or forced anyone, at his peril, 
to speculate as to whether certain actions violated the 
statute.* This Court has frequently held criminal laws 
deemed to violate these tests invalid. United States v. 
Cohen Grocery Co.,° urged as a precedent by petitioners, 
points out that the statute there under consideration for- 
bade no specific act,*® that it really punished acts “detri- 
mental to the public interest when unjust and unreason- 
able” in a jury’s view. In Lanzetta v. New Jersey the 
statute was equally vague. “Any person not engaged in 
any lawful occupation, known to be a member of any 
gang ..., who has been convicted at least three times 
of being a disorderly person, or who has been convicted 


* United States v. Reese, 92 U.S. 214. 

*Lanzetta v. New Jersey, 306 U.S. 451. 

°255 U. S. 81, 89. 

“That it is hereby made unlawful for any person willfully . . . 
to make any unjust or unreasonable rate or charge in handling or 
dealing in or with any necessaries.” Act of October 22, 1919, c. 80, 
§ 2, 41 Stat. 297. 

* 306 U. S. 451. 
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of any crime in this or any other State, is declared to be 
a gangster...” We there said that the statute “con- 
demns no act or omission’; that the vagueness is such 
as to violate due process.’* 

But we find no uncertainty in this statute which de- 
prives a person of the ability to predetermine whether 
a contemplated action is criminal under the provisions 
of this law.** The obvious delimiting words in the statute 


ees 


are those requiring “intent or reason to believe that the 
information to be obtained is to be used to the injury 
of the United States, or to the advantage of any foreign 


“Criminal statutes deemed vague: International Harvester Co. v. 
Kentucky, 234 U.S. 216, 221-224 (raising prices above “market value 
under fair competition, and under normal market conditions”); Col- 
lins v. Kentucky, 234 U. 8. 634 (same); Weeds, Inc. v. United States, 
255 U. S. 109 (exacting “excessive prices for any necessaries”) ; 
Stromberg v. California, 283 U.S. 359, 369 (displaying any “symbol or 
emblem of opposition to organized government”); Smith v. Cahoon, 
283 U.S. 553, 564-565 (such provisions regulating common carriers as 
could constitutionally be applied to private carriers); Herndon v. 
Lowry, 301 U. 8. 242, 261-264 (distribution of pamphlets intended 
at any time in the future to lead to forcible resistance to law). 

“Cf. Adequately definite criminal statutes: Lloyd v. Dollison, 194 
U.S. 445, 450 (liquor restrictions varying according to sale at “whole- 
sale” or “retail”); Waters-Pierce Oil Co. v. Texas (No. 1), 212 U.S. 
86, 108-111 (contracts “reasonably calculated” or which “tend” to 
fix prices); Nash v. United States, 229 U.S. 373, 376-378 (unreason- 
able or undue restraints of trade); Omaechevarria v. Idaho, 246 U. 8. 
343, 345, 348 (“any cattle range previously . .. or... usually oc- 
cupied by any cattle grower”); Hygrade Provision Co. v. Sherman, 
266 U. S. 497, 501-503 (meat represented to be “kosher”); Miller 
v. Oregon, 273 U. S. 657 (dangerous rate of speed; see 274 U. S. at 
464-465); United States v. Alford, 274 U. 8. 264, 267 (building fires 
“near” any forest or inflammable material); United States v. Wurz- 
bach, 280 U. S. 396, 399 (receiving contributions for “any political 
purpose whatever”); United States v. Shreveport Grain & Elevator 
Co., 287 U. S. 77, 81-82 (“reasonable variations” in weight or meas- 
ure); Kay v. United States, 303 U.S. 1, 8-9 (“ordinary fees . . . for 
services actually rendered”’). 
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nation.” This requires those prosecuted to have acted 
in bad faith. The sanctions apply only when scienter- 
is established.** Where there is no occasion for secrecy, 
as with reports relating to national defense, published by 
authority of Congress or the military departments, there 
can, of course, in all likelihood be no reasonable intent 
to give an advantage to a foreign government. Finally, 
we are of the view that the use of the words “national 
defense” has given them, as here employed, a well under- 
stood connotation. They were used in the Defense 
Secrets Act of 1911.° The traditional concept of war 
as a struggle between nations is not changed by the in- 
tensity of support given to the armed forces by civilians 
or the extension of the combat area. National defense, 
the Government maintains, “is a generic concept of 
broad connotations, referring to the military and naval 
establishments and the related activities of national pre- 
paredness.”” We agree that the words “national defense” 
in the Espionage Act carry that meaning. Whether a 
document or report is covered by $$ 1 (b) or 2 (a) de- 
pends upon its relation to the national defense, as so 
defined, not upon its connection with places specified 
in § 1 (a). The language employed appears sufficiently 
definite to apprise the public of prohibited activities and 
is consonant with due process. 

At the conclusion of all the evidence petitioners sought 
a directed verdict of acquittal because (1) the innocuous 
character of the evidence forbade a conclusion that peti- 
tioners had intent or reason to believe that the informa- 


“Cf. Hygrade Provision Co. v. Sherman, 266 U. 8. 497, 501. 

* 36 Stat. 1084: “That whoever, for the purpose of obtaining in- 
formation respecting the national defense, to which he is not law- 
fully entitled, goes upon any vessel, or enters any navy-yard, naval 
station, fort, battery, torpedo station, arsenal, camp, factory, build- 
ing, office, or other place connected with the national defense, owned 
or constructed or in process of construction by the United 
States .. .” 
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tion was to be used to the injury of the United States 
or the advantage of a foreign nation and (2) the evi- 
dence failed to disclose that any of the reports related to 
or was connected with the national defense. As a corol- 
lary to this second contention, reversal is sought on the 
ground that the trial court overruled the petitioners’ 
objection that as a matter of law none of the reports 
dealt with national defense. That is, as the trial court 
stated the objection, that “the jury has no privilege in 
determining whether or no any of these reports have to 
do with the national defense, that that is a matter for 
the Court and not for the jury, as a matter of law.” 

To justify a court’s refusing to permit a jury to con- 
sider a defendant’s intent in obtaining and delivering 
these reports, one would be compelled to conclude that 
nothing in them could be violative of the law. As they 
gave a detailed picture of the counter-espionage work of 
the Naval Intelligence, drawn from its own files, they 
must be considered as dealing with activities of the mili- 
tary forces. A foreign government in possession of this in- 
formation would be in a position to use it either for itself, 
in following the movements of the agents reported upon, 
or as a check upon this country’s efficiency in ferreting 
out foreign espionage. It could use the reports to advise 
the state of the persons involved of the surveillance exer- 
cised by the United States over the movements of these 
foreign citizens. The reports, in short, are a part of this 
nation’s plan for armed defense. The part relating to 
espionage and counter-espionage cannot be viewed as 
separated from the whole. 

Nor do we think it necessary to prove that the infor- 
mation obtained was to be used to the injury of the 
United States. The statute is explicit in phrasing the 
crime of espionage as.an act of obtaining information 
relating to the national defense “to be used. . . to 
the advantage of any foreign nation.” No distinction 
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is made between friend or enemy. Unhappily the status 


of a foreign government may change. The evil which: 


the statute punishes is the obtaining or furnishing of 
this guarded information, either to our hurt or another's 
gain. If we accept petitioners’ contention that “advan- 
tage” means advantage as against the United States, it 
would be a useless addition, as no advantage could be 
given our competitor or opponent in that sense without 
injury to us. 

An examination of the instructions convinces us that 
no injustice was done petitioners by their content. 
Weighed by the test previously outlined of relation to 
the military establishments, they are favorable to peti- 
tioners’ contentions. A few excerpts will make this clear: 

“You are instructed that the term ‘national defense’ 
includes all matters directly and reasonably connected 
with the defense of our nation against its enemies, 
' As you will note, the statute specifically men- 
tions the places and things connected with or comprising 
the first line of defense when it mentions vessels, air- 
craft, works of defense, fort or battery and torpedo sta- 
tions. You will note, also, that the statute specifically 
mentions by name certain other places or things relating 
to what we may call the secondary line of national de- 
fense. Thus some at least of the storage of reserves of 
men and materials is ordinarily done at naval stations, 
submarine bases, coaling stations, dock yards, arsenals 
and camps; all of which are specifically designated in the 
statute. ... You are instructed in the first place 
that for purposes of prosecution under these statutes, 
the information, documents, plans, maps, ete., connected 
with these places or things must directly relate to the 
efficiency and effectiveness of the operation of said places 
or things as instruments for defending our nation. 

You are instructed that in the second place the 
information, documents or notes must relate to those an- 
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gles or phrases of the instrumentality, place or thing which 
relates to the defense of our nation; thus if a place or 
thing has one use in peacetime and another use in war- 
time, you are to distinguish between information relating 
to the one or the other use... . 

“The information, document or note might also relate 
to the possession of such information by another nation 
and as such might also come within the possible 
scope of this statute... . For from the standpoint of 
military or naval strategy it might not only be danger- 
ous to us for a foreign power to know our weaknesses 
and our limitations, but it might also be dangerous to 
us when such a foreign power knows that we know that 
they know of our limitations. 

“You are, then, to remember that the information, 
documents or notes, which are alleged to have been 
connected with the national defense, may relate or per- 
tain to the usefulness, efficiency or availability of any of 
the above places, instrumentalities or things for the de- 
fense of the United States of America. The connection 
must not be a strained one nor an arbitrary one. The 
relationship must be reasonable and direct.” 
Petitioners’ objection, however, is that after having 
given these instructions, the court instead of determining 
whether the reports were or were not connected with 
national defense, left this question to the jury in these 
words: 

“Whether or not the information, obtained by any de- 
fendant in this case, concerned, regarded or was con- 
nected with the national defense is a question of fact 
solely for the determination of this jury, under these 
instructions.” 

These quotations show that the trial court undertook 
to give to the jury the tests by which they were to de- 
termine whether the acts of the petitioners were con- 
nected with or related to the national defense. We are 
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of the opinion this was properly left to the jury. If we 
assume, as we must here after our earlier discussion as 
to the definiteness of the statute, that the words of the 
statute are sufficiently specific to advise the ordinary 
man of its scope, we think it follows that the words of 
the instructions give adequate definition to “connected 
with” or “relating to” national defense. The inquiry 
directed at the instructions is whether the jury is given 
sufficient guidance to enable it to determine whether the 
acts of the petitioners were within the prohibitions. 
These instructions set out the definition of national de- 
fense in a manner favorable and unobjectionable to pe- 
titioners. When they refer to facts connected with or 
related to defense, however, petitioners urge that the 
connection should be determined by the court. Instrue- 
tions can, of course, go no farther than to say the con- 
nection must be reasonable, direet and natural. Further 
elaboration would not clarify. The function of the court 
is to instruct as to the kind of information which is viola- 
tive of the statute, and of the jury to decide whether the 
information secured is of the defined kind. It is not the 
function of the court, where reasonable men may differ, 
to determine whether the acts do or do not come within 
the ambit of the statute. The question of the connec- 
tion of the information with national defense is a ques- 
tion of fact to be determined by the jury as negligence 
upon undisputed facts is determined.”* 

In a trial under an indictment for violation of $ 377 of 
this same Espionage Act, this Court had occasion to con- 

"Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 417; Gunning v. 
Cooley, 281 U.S. 90, 94. Cf. Dunlop v. United States, 165 U. 8. 
486, 500-501. 

* 40 Stat. 217, 219, c. 30: 

“Sec. 3. Whoever, when the United States is at war, shall willfully 
make or convey false reports or false statements with intent to inter- 
fere with the operation or success of the military or naval forces of 
the United States or to promote the success of its enemies and who- 
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sider a similar question as to the function of the jury. A 
pamphlet was introduced as evidence of making false 
statements with the intent to cause insubordination. To 
the objection that the pamphlet could not legitimately 
be construed as tending to produce the prohibited conse- 
quences this Court said: “What interpretation ought to 
be placed upon the pamphlet, what would be the prob- 
able effect of distributing it in the mode adopted, and 
what were defendants’ motives in doing this, were ques- 
tions for the jury, not the court, to decide.... 
Whether the printed words would in fact produce as a 
proximate result a material interference with the recruit- 
ing or enlistment service, or the operation or success of 
the forces of the United States, was a question for the 
jury to decide in view of all the circumstances of the 
time and considering the place and manner of 
distribution.” ** 

Viewing the instructions as a whole, we find no objec- 
tion sufficient to justify reversal. 

The Cireuit Court of Appeals properly refused to con- 
sider the errors alleged with respect to the conspiracy 
count.?® 


Affirmed. 


Mr. Justice Murruy took no part in the considera- 
tion or decision of this case. 


ever, when the United States is at war, shall willfully cause or at- 
tempt to cause insubordination, disloyalty, mutiny, or refusal of duty, 
in the military or naval forces of the United States, or shall willfully 
obstruct the recruiting or enlistment service of the United States, to 
the injury of the service or of the United Staes, shall be punished by 
a fine of no more than $10,000 or imprisonment for not more than 
twenty years, or both.” 

** Pierce v. United States, 252 U.S. 239, 250. Justices Brandeis and 
Holmes dissented, largely on the ground that the jury should not be 
left to decide whether statements in the pamphlet were facts or con- 
clusions. Jd., p. 269. 

“ Brooks v. United States, 267 U.S. 432, 441. 
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UNITED STATES v. COWDEN MANUFACTURING 
CO. 


CERTIORARI TO THE COURT OF CLAIMS. 
No. 188. Argued December 20, 1940—Decided January 13, 1941. 


A contract with the United States for furnishing a quantity of 
garments stipulated that the price payable to the contractor should 
be increased to the extent of such subsequently imposed federal 
taxes as are “made applicable directly upon the production, manu- 
facture, or sale of the supplies covered by this contract and are 
paid by the contractor on the articles herein contracted for .. .” 
Held not to obligate the United States in respect to taxes subse- 
quently imposed under the Agricultural Adjustment Act on the 
processing of materials sold to the contractor and used in the 
manufacture of the garments, for which taxes the processors were 
reimbursed by the contractor pursuant to agreements between 
them. P. 36. 

The taxes in question were not “directly” applicable to the 
manufacture of the “supplies covered by this contract,” nor “paid 
by the contractor,” within the meaning of the contract. 

91 Ct. Cls. 75; 32 F. Supp. 141, reversed. 


CERTIORARI, 311 U.S. 624, to review a judgment against 
the United States in a suit upon a contract. 


Mr. Andrew D. Sharpe, with whom Solicitor General 
Biddle, Assistant Attorney General Clark, and Mr. J. 
Louis Monarch were on the brief, for the United States. 


Mr. Phil D. Morelock for respondent. 


Mr. Justice Murpuy delivered the opinion of the 
Court. 


Respondent seeks reimbursement from the United 
States of the amounts paid to processors to compensate 
them for processing taxes paid on cotton goods sold to 
respondent. The suit is based on a contract between 
respondent and the United States, rather than on Title 
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VII of the Revenue Act of 1936 (49 Stat. 1648, 1747), 
which authorizes refunds to processors, under certain 
circumstances, of processing taxes illegally collected 
under the Agricultural Adjustment Act (48 Stat. 31). 
The question is whether the “federal taxes” clause of the 
contract obligates the United States to make the 
reimbursement. 

Prior to June 6, 1933, the War Department called for 
bids on a contract to furnish a certain kind of mechanic’s 
suit. On June 6, 1933, respondent submitted its bid, and 
on June 24, 1933, executed a contract with the United 
States whereby respondent agreed to furnish a specified 
number of the suits at a stated price. The contract pro- 
vided, in the “federal taxes” clause, that: “Prices set 
forth herein include any Federal Tax heretofore imposed 
by the Congress which is applicable to the material pur- 
chased under this contract. If any sales tax, processing 
tax, adjustment charge, or other taxes or charges are 
imposed or changed by the Congress after the date set 
for the opening of the bid upon which this contract is 
based and made applicable directly upon the production, 
manufacture, or sale of the supplies covered by this con- 
tract and are paid by the contractor on the articles or 
supplies herein contracted for, then the prices named 
in this contract will be increased or decreased accord- 
PP ag 

To perform its contract with the United States, re- 
spondent contracted to purchase cotton cloth, thread, and 
labels from subcontractors who were liable, as processors, 
to pay any processing taxes levied on the articles sold to 
respondent. At the time these contracts were made no 
taxes were in effect on the processing of cotton, but in 
anticipation of such taxes respondent and the subcontrac- 
tors agreed that respondent would reimburse them for 
any taxes they were required to pay on the processing of 
goods sold to respondent, the taxes to be billed as a sepa- 
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rate item. Thereafter, respondent received the goods 
covered by these contracts and compensated the subcon- 
tractors for the taxes they were later required to pay on 
the processing of the cotton. It has performed its con- 
tract with the United States and now claims that the 
quoted provision obligates the United States to pay 
respondent the amounts it has paid its subcontractors 
to compensate them for the processing taxes they have 
paid. Because the Comptroller General rejected its 
claim, respondent brought this suit in the Court of Claims 
and obtained judgment. 91 Ct. Cls. 75; 32 F. Supp. 141. 
We granted certiorari on October 14, 1940, to resolve the 
uncertainty as to the correct construction of the “federal 
taxes” clause which appears in a large number of govern- 
ment contracts, 

The only question is whether the United States, in the 
“federal taxes” clause, has agreed to pay respondent the 
amount respondent paid its subeontractors to reimburse 
them for taxes paid on the processing of the goods sold 
to respondent. We hold that it has not. 

We are of opinion that the “federal taxes” clause does 
not obligate the United States to reimburse its contractor 
for taxes which the latter has borne merely as a matter 
of contract with its subcontractors. On the contrary, the 
fair import of the clause is that the United States must 
make reimbursement only for such taxes as the contractor 
has paid pursuant to an obligation imposed upon him by 
the statute which exacts the tax. 

The language of the clause is precise. It provides only 
for reimbursement of those taxes which are “made appli- 
cable directly upon the production, manufacture, or sale 
of the supplies covered by this contract.” The supplies 
“covered by this contract” are the mechanics’ suits, the 
completed articles furnished to the United States. Since 
the clause further provides in exact language that the 
tax must be “directly” applicable, we cannot agree that 
a tax on the cloth, thread, and labels is a tax on the 
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“supplies covered by this contract.” Compare Telescope 
Folding Furniture Co. v. United States, 31 F. Supp. 
780, 784; United States vy. Glenn L. Martin Co., 308 
U. S. 62. 

Moreover, the clause stipulates for reimbursement of 
taxes “paid by the contractor.” It is reasonable to con- 
clude that this phrase also contemplates payment of 
taxes to the United States in consequence of an obliga- 
tion imposed by statute upon respondent. For while in 
a sense, perhaps, respondent “paid” these processing 
taxes, it is more accurate to say that they were “paid” by 
the subeontractors who merely shifted their burden to 
respondent as a separate item of the contract price. The 
clause as a whole indicates that this was the sense to be 
attributed to the phrase quoted. 

A contrary construction of the “federal taxes” clause 
introduces difficulties not contemplated by the parties. 
It would force them to trace the taxes back to the one 
upon whom the obligation first rested, whether the sub- 
sequent transactions were simple or complex. For if it 
could be said in this case that the processing taxes were 
imposed on the supplies covered by the contract and 
were paid by the contractor, it would be immaterial how 
far the contractor were removed from the original 
processor if the former could show that the burden of the 
tax had been shifted as the processed articles had changed 
hands and perhaps form. We can find nothing which 
suggests that the parties intended to draft a clause that 
would operate in such fashion. 

We conclude that the quoted clause does not obligate 
the United States to compensate respondent for taxes 
which were paid by its subcontractors and were merely 
shifted to respondent pursuant to their subcontract. The 
judgment of the Court of Claims is reversed and the 
cause is remanded with directions to dismiss the 
petition. 

Reversed. 
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A. C. FROST & CO. v. COEUR D’ALENE MINES 
CORP. 


CERTIORARI OF THE SUPREME COURT OF IDAHO. 
No. 78. Argued December 18, 1940—Decided January 20, 1941. 


1. The judgment of the state supreme court in this case was based 
wholly upon an interpretation of the Securities Act of 1933 and 
is reviewable here. P. 40. 

2. A contract of a corporation granting an option to purchase at 
a stipulated price a specified number of shares of its treasury 
stock, held—assuming that a “publie offering” was involved—not 
unenforceable although the optioned shares were not registered 
under the Securities Act of 1933 as amended. P. 42. 

61 Idaho 21; 9S P. 2d 965, reversed. 


~ 


CERTIORARI, 311 U. S. 624, to review a judgment deny- 
ing recovery upon a contract on the ground of invalidity 
under the Securities Act of 1933. 


Messrs. Ernest L. Wilkinson and John W. Cragun, with 
whom Mr. Charles J. Kappler was on the brief, for peti- 
tioner. 


Messrs. W. H. Langroise and James A. Wayne for re- 
spondent. 


Solicitor General Biddle and Messrs. Edwin E. Huddle- 
son, Jr., Chester T. Lane, and Christopher M. Jenks filed 
a brief on behalf of the Securities & Exchange Commis- 
sion, as amicus curiae, presenting the views of the Com- 
mission as to the interpretation of certain provisions of 
the Securities Act of 1933, as amended. 


Mr. Justice McReynotps delivered the opinion of the 
Court. 


September 10, 1934, respondent, by a written contract, 
gave to one Boland “the sole and exclusive right and op- 
tion to purchase the whole or any part” of 1,300,000 
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shares of its treasury stock at 10 cents per share, pay- 
ments to be made in installments. He immediately as- 
signed the contract to petitioner, Frost & Company. 
April 26, 1935, this was modified as to time and amount 
of payments. May 15, 1935, another modification 
authorized respondent to sell optioned stock and credit 
petitioner with the proceeds above 10 cents per share. 

Petitioner obtained 165,000 shares and paid therefor 
$16,500. Respondent sold many at prices above 10 cents 
and gave petitioner credits amounting to $16,306. None 
of the corporation’s shares were registered under the 
Securities Act of 1933 as amended, c. 38, 48 Stat. 74; 
c. 404, 48 Stat. 881, 905. And upon that alleged ground, 
in June 1935, respondent refused delivery of the remain- 
ing optioned ones—855,150. 

By complaint filed in an Idaho state court, March 26, 
1937, petitioner charged that respondent had repudiated 
the option and asked judgment for $16,306, also damages 
consequent upon breach of the agreement. 

The Answer denied liability upon the ground, among 
others, that the contract “was entered into in violation 
of law, and particularly in violation of . . . the Security 
Act of 1933, approved May 27, 1933, and Acts of Congress 
amendatory thereof and supplemental thereto, and par- 
ticularly in this that the 1,300,000 shares of stock at- 
tempted to be sold by the defendant to the said W. J. 
Boland under said instrument was the treasury stock of 
the defendant corporation, and had never been registered 
for sale under said National Securities Act, or Acts 
amendatory thereof or supplemental thereto, with the 
Securities and Exchange Commission, and that the said 
W. J. Boland knew these facts and knew that the defend- 
ant could not legally sell to him the said stock or any 
part thereof; and defendant alleges that said contract 
was void ab initio.” . 

The cause was tried without a jury. Some evidence 
tended to show that both parties purposed that petitioner 
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would sell acquired shares to sundry parties through use 
of the mails and instrumentalities of interstate com- 
merce. 

The trial court held the option unenforceable so far 
as not executed because contrary to law; that petitioner 
could recover the $16,306 credit; also that there could 
be no recovery for respondent’s failure to deliver. 

Upon appeal, the supreme court ruled that, as intended, 
petitioner sold acquired shares to sundry purchasers, di- 
rected deliveries to brokers for resale and “that all stock 
offered for sale amounted to public offerings and that 
interstate means of communication and transportation 
were used in connection therewith.” Consequently it 
declared the agreement void ab initio. Further that the 
parties must be left in the situation where found. It 
ordered final judgment for respondent. 61 Idaho 21; 
98 P. 2d 965, 967. This action was based wholly on 
interpretation and application of the Securities Act. 
Thus a federal question arose which demands determina- 
tion. Awotin v. Atlas Exchange Bank, 295 U. S. 209, 
213. 

The essential purpose of the statute is to protect in- 
vestors by requiring publication of certain information 
concerning securities before offered for sale. 

Some of its relevant provisions are in the margin." 

Petitioner maintains that the record shows there was 
no public offering of optioned stock within the meaning 
of the statute and $4 (1) is controlling. Considering 
the interpretation which we adopt it is unnecessary now 


*Securities Act of 1933 as amended, 48 Stat. 74, 78, in 1934, 48 
Stat. 881, 905-6. 

“See. 2. [15 U.S.C. § 77b]. When used in this title, unless the 
context otherwise requires— 

“(3) The term ‘sale,’ ‘sell,’ ‘offer to sell,’ or ‘offer for sale’ shall in- 
clude every contract of sale or disposition of, attempt or offer to 
dispose of, or solicitation of an offer to buy, a security or interest in a 
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to pass upon the point. The Supreme Court of Idaho 
thought the evidence sufficient to show a public offering 
and, for present purposes only, we may accept that view. 

No provision of the Act declares that in the absence 
of registration, contracts in contemplation of or having 
relation to a public offering shall be void. If there has 





security, for value; except that such terms shall not include prelimi- 
nary negotiations or agreements between an issuer and any under- 
writer... .” 

“See. 4 [15 U.S. C., § 77d]. The provisions of section 5 skall not 
apply to any of the following transactions: 

“(1) Transactions by any person other than an issuer, underwriter, 
or dealer; transactions by an issuer not involving any public offer- 
eg 

“See.5 [15 U.S. C., § 77e]. (a) Unless a registration statement is 
in effect as to a security, it shall be unlawful for any person, directly 
or indirectly— 

“(1) to make use of any means or instruments of transportation 
Gr communication in interstate commerce or of the mails to sell or 
offer to buy such security through the use or medium of any pros- 
pectus or otherwise; or 

“(2) to carry or cause to be carried through the mails or in inter- 
state commerce, by any means or instruments of transportation, any 
such security for the purpose of sale or for delivery after sale. 

“(b) It shall be unlawful for any person, directly or indirectly— 

“(1) to make use of any means or instruments of transportation 
or communication in interstate commerce or of the mails to carry or 
transmit any prospectus relating to any security registered under this 
title, unless such prospectus meets the requirements of section 10; or 

“(2) to carry or cause to be carried through the mails or in inter- 
state commerce any such security for the purpose of sale or for de- 
livery after sale, unless accompanied or preceded by a prospectus that 
meets the requirements of section 10.” 

Section 11 [15 U. S. C., § 77k] permits security holders to sue 
specified persons who, in some way, make, permit or use an untrue 
statement in a registration statement, etc. 

“See. 12. [15 U. S. C., $771]. Any person who— 

“(1) sells a security in violation of section 5, or 

“(2) sells a security (whether or not exempted by the provisions 
of section 3, other than paragraph (2) of subsection (a) thereof), 
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been no registration, it penalizes the doing of certain 
designated things—use of the mails, instrumentalities of 
interstate commerce, ete. It also declares that those who 
participate in proscribed action shall become liable to 
purchasers of the securities “who may sue either at law 
or in equity in any court of competent jurisdiction, to 
recover the consideration paid for such security with in- 
terest thereon, less the amount of any income received 
thereon, upon the tender of such security, or for damages 
if he no longer owns the security.” These are the sanc- 
tions which Congress has definitely provided in order 
to insure obedience to the statute. When invoked they 
must be given effect. 

Although the challenged contract bears no evidence 
of criminality and is fair upon its face, we are asked to 
apply a sanction beyond that specified by declaring it 


by the use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails, by means of a 
prospectus or oral communication, which includes an untrue state- 
ment of a material fact or omits to state a material fact necessary 
in order to m:uke the statements, in the light of the circumstances 
under which they were made, not misleading (the purchaser not 
knowing of such untruth or omission), and who shall not sustain the 
burden of proof that he did not know, and in the exercise of reasonable 
eare could not have known, of such untruth or omission, shall be liable 
to the person purchasing such security from him, who may sue either 
at law or in equity in any court of competent jurisdiction, to re- 
cover the consideration paid for such security with interest thereon, 
less the amount of any income received thereon, upon the tender of 
such security, or for damages if he no longer owns the security.” 
“See. 24 [15 U.S. C.,, § 77x]. Any person who willfully violates 
any of the provisions of this title, or the rules and regulations pro- 
mulgated by the Commission under authority thereof, or any person 
who willfully in a registration statement filed under this title, makes 
any untrue statement of a material fact or omits to state any material 
fact required to be stated therein or necessary to make the state- 
ments therein not misleading, shall upon conviction be fined not more 
than $5,000 or imprisoned not more than five years, or both.” 
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null and void because of relationship to a public offer- 
ing. The basis for this demand is a supposed federal 
publie policy which requires such annulment in order 
to secure observance, effectuate the legislative purpose 
and prevent noxious consequences. 

Courts have often added a sanction to those prescribed 
for an offense created by statute where the circumstances 
fairly indicated this would further the essential purpose 
of the enactment; but we think where the contrary defi- 
nitely appears—actual hindrance indeed of that pur- 
pose—no such addition is permissible. The latter situa- 
tion is beyond the reason which supports the doctrine 
now relied upon. 

Here the clear legislative purpose was protection of 
innocent purchasers of securities. They are given definite 
remedies inconsistent with the idea that every contract 
having relation to sales of unregistered shares is abso- 
lutely void; and to accept the conclusion reached by the 
supreme court below would probably seriously hinder 
rather than aid.the real purpose of the statute. 

The Securities & Exchange Commission, by permis- 
sion, has filed a memorandum pointing out how this pur- 
pose may be thwarted and the investing public injured 
if the ruling below is approved. An excerpt from this 
is copied below.’ 





* Excerpt FROM MEMORANDUM OF THE SECURITIES AND EXCHANGE 
Commission: “The fundamental purpose of the Securities Act of 1933, 
as we stated under Point A, is to protect the investing public. The Act 
furnishes one form of protection by insisting that ‘every issue of new 
securities to be sold in interstate commerce shall be accompanied by 
full publicity and information’ to the end that ‘no essentially important 
element attending the issue shall be concealed from the buying public.’ 
Message of the President to the Congress, March 29, 1933. It is ob- 
vious that the purposes of the Act would be defeated by any judicial 
doctrine which prevented the issuing corporation from recovering from 
the underwriter, and putting to the intended use in its business, the 
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The rule that contracts in contravention of public 
policy are not enforceable came under discussion in Steele 
v. Drummond, 275 U.S. 199 and Twin City Co. v. Hard- 
ing Glass Co., 283 U. S. 353, 356, 357. In the latter the 
opinion declares, the principle “should be applied with 
caution and only in cases plainly within the reasons on 
which that doctrine rests. It is only because of the 
dominant public interest that one who, like respondent, 
has had the benefit of performance by the other party 
will be permitted to avoid his own promise.” 

The protean basis underlying this doctrine has often 
been stated thus—No one can lawfully do that which 
tends to injure the public or is detrimental to the public 
good. If it definitely appears that enforcement of a con- 
tract will not be followed by injurious results, generally, 
at least, what the parties have agreed to ought not to be 
struck down. 

Kimen v. Atlas Exchange Bank, 295 U. S. 215 and 
Dietrick v. Greaney, 309 U. 8. 190, pointed out that 
whether a contract shall be enforced required considera- 
tion of the broad purposes of relevant statutes and the 


money invested by the public in the issuer. And it would be anomalous 
to rest such an injury to the investors upon the fact that the transaction 
in which the securities were distributed violated the Act, which was 
designed to protect those investors. Compare Sections 11 and 12 which, 
by implication, permit a purchaser to affirm a sale in violation of the 
Act. It can scarcely be assumed that any court would render such an 
unfortunate decision. Yet this would be the logical consequence of 
applying literally the broad language used by the Supreme Court of 
Idaho in stating the proposition that the courts will not lend their aid 
to the parties to a contract that is prohibited by law or is against 
publie policy. 

“It appears to us to be entirely immaterial whether in such a case, 
the agreement is labelled ‘void’ or the parties are held to be ‘in pari 
delicto.’ There, labels, as often is the case, merely state the conclusion 
reached, but do not aid in solution of the problem. The ultimate issue 
is whether the result in the particular case would effectuate or frustrate 
the purposes of the Act.” 
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probable effect upon this. In both causes the end which 
Congress intended to accomplish was treated as the con- 
trolling factor. 

The Supreme Court of Idaho, we think, misinterpreted 
and improperly applied the Securities Act. Its judgment 


must be 
Reversed. 


Mr. Justice STONE concurs in the result. 


Mr. Justice Doua.as took no part in the consideration 
or decision of this cause. 





BEAL, COUNTY ATTORNEY OF DOUGLAS 
COUNTY, NEBRASKA, er au. v. MISSOURI PA- 
CIFIC RAILROAD CORP. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 72. Argued December 17, 1940—Decided January 20, 1941. 


1. Federal courts of equity should not interfere with the processes 
of the criminal law in state courts or determine questions of crimi- 
nal liability under those laws, unless in most exceptional circum- 
stances and upon clear showing that an injunction is necessary in 
order to prevent an irreparable loss. P. 50. 

2. A suit by a railroad company to restrain state officers from prose- 
cuting under a state “Full Train Crew” law, the plaintiff alleging 
that its trains are manned in accordance with the statute when 
rightly construed, but that it stands in danger of irreparable injury 
from multiplicity of prosecutions and possible fines, should not 
be entertained by a federal court of equity when it appears as a 
fact that only a single test prosecution is in contemplation, involv- 
ing only one alleged violation for the purpose of obtaining a con- 
struction of the statute by the state courts. P. 50. 

3. Upon a motion for judgment on the pleadings denials and allega- 
tions of the answer which are well pleaded must be taken as true. 
P. 51. 

108 F. 2d 897, reversed. 
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CERTIORARI, 311 U. S. 623, to review the affirmance of a 
decree enjoining the present petitioners, state prosecut- 
ing officers, from prosecuting the railroad company’s 
agents for alleged criminal violations of a state “Full 
Train Crew” law. 


Messrs. H. Emerson Kokjer and Edwin Vail, Assistant 
Attorneys General of Nebraska, with whom Mr. Walter 
R. Johnson, Attorney General, was on the brief, for peti- 
tioners. 


Mr. G. L. DeLacy, with whom Messrs. J. A. C. Ken- 
nedy, R. E. Svoboda, and E. J. Svoboda were on the brief, 
for respondent. 


Mr. Justice Stone delivered the opinion of the 
Court. 


The question is whether respondent, plaintiff in the 
district court below, has established a cause of action in 
equity entitling it to a decree enjoining petitioners, the 
Attorney General of Nebraska and other state officers 
from prosecuting respondent’s agents and officers in the 
state courts for criminal violations of the Nebraska Full 
Train Crew Law, § 74-519 Comp. Stat. of Nebraska, 
1929. 

The statute makes it unlawful for any railroad in 
Nebraska to operate any passenger train of more than 
five cars “with a crew consisting of less than one engineer, 
one fireman, one conductor, one brakeman and one flag- 
man.” Passenger trains of five cars or less are required 
to be operated with a like crew, except that only “one 
brakeman or flagman” is required instead of the one 
brakeman and one flagman required in the case of trains 
of more than five cars. By § 74-522 officers or agents of 
railroads dispatching trains in violation of the statute 
are guilty of a misdemeanor punishable by fine of not 
less than $100 nor more than $1,000 for each offense, and 











BEAL v. MISSOURI PACIFIC R. CO. 47 


45 Opinion of the Court. 


the railroad is made liable for any damage caused by 
violations. 

Respondent’s bill of complaint invoked the jurisdic- 
tion of the district court on grounds of diversity of citi- 
zenship. The facts alleged, so far as now material, are 
as follows. Respondent operates two trains in Nebraska, 
on which it assigns for the performance of the duties of 
a brakeman or flagman required by the statute, colored 
employees who are fully qualified to perform and do 
perform those duties, but who are designated as “brake- 
men-porters” and paid lower wages than are respondent’s 
white “brakemen.” 

On complaint lodged with the State Railway Com- 
mission by an officer of the Brotherhood of Railroad 
Trainmen, it was alleged that respondent violated the 
statute, by employing brakemen-porters to perform the 
services of brakemen or flagmen. The Commission twice 
dismissed the complaint, but upon rehearing it ruled that 
although respondent’s brakemen-porters, in addition to 
the duties of brakemen, when performance of such duties 
permit, render some services as porters, they competently 
perform the duties to which they are assigned, namely 
those of brakemen or flagmen, and that respondent’s 
trains, so far as the publie safety is concerned, are ade- 
quately manned. The Commission declined to pass upon 
the question whether their employment in the manner 
alleged complied with the Full Train Crew Law of the 
state and ordered that the records in the case be made 
available to the state attorney general for his use, if so 
advised, in prosecuting respondent for violation of any 
criminal statute of the state. 

The bill of complaint also alleges that employment of 
white brakemen for the services now performed by re- 
spondent’s brakemen-porters will compel it to pay an 
increase of wages in excess of the jurisdictional amount, 
and that as each train movement involves an alleged vio- 
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lation of the statute, numerous prosecutions for viola- 
tions, which petitioners threaten, will result in imposing 
on respondent the burden of many litigations in the state 
criminal courts. Such prosecutions, if successful, it is 
alleged, will result in the imposition of aggregate fines in 
excess of $1,000,000 a year. The relief prayed is that 
the threatened prosecutions be declared to be unauthor- 
ized by the statute, and that petitioners be enjoined from 
interfering with the operation of respondent’s trains 
through criminal prosecution or otherwise. 

After denial by the district court of petitioners’ motion 
to dismiss the bill of complaint for want of equity, peti- 
tioners answered denying among others the allegations 
that respondent is threatened with multiplicity of crim- 
inal suits or that petitioners intended to proceed with 
prosecutions for violation of the statute, except as spe- 
cifically stated in the answer. The answer sets up 
affirmatively that the attorney general has under con- 
sideration the question of respondent’s compliance with 
the statute, and in the event that he should determine 
that it is “necessary and proper to do so” in order to 
obtain a judicial determination of the question, he would 
cause a single test suit to be instituted in the state courts 
for some one alleged violation of the act by respondent, 
so conducted as to cause a minimum of financial expense 
to respondent and without seeking to inflict financial 
penalties or loss on respondent prior to a final determina- 
tion of the suit in the state courts. 

The district court, without trial of any issue of fact, 
gave its decree for respondent, on the pleadings, for an 
injunction as prayed. The Court of Appeals for the 
Eighth Circuit affirmed. 108 F. 2d 897. We granted 
certiorari, 311 U. S. 623, on a petition which challenged 
the equity jurisdiction of the district court to enjoin, in 
the circumstances, a criminal proceeding in the state 
courts, the question being of public importance since it 
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involves the appropriate relationship of the federal to 
the state courts. 

The court of appeals, construing the statute, held that 
the crews on respondent’s trains conform to the statu- 
tory requirements; that criminal prosecution of respond- 
ent’s officers is unauthorized by the Act and unlawful. 
It supported the exercise of the equity powers of the 
court to restrain the prosecutions on the ground that the 
attempted enforcement of the statute as construed by 
petitioners would subject respondent to a multiplicity 
of such prosecutions and to the risk, if petitioners’ 
construction of the statute should be sustained, that 
fines or penalties aggregating a large amount would be 
imposed. 

It is a familiar rule that courts of equity do not ordi- 
narily restrain criminal prosecutions. Jn re Sawyer, 124 
U.S. 200, 211; Davis & Farnum Mfg. Co. v. Los Angeles, 
189 U. S. 207; Hygrade Provision Co. v. Sherman, 266 
U. S. 497, 500. No citizen or member of the community 
is immune from prosecution, in good faith, for his al- 
leged criminal acts. The imminence of such a prosecu- 
tion even though alleged to be unauthorized and hence 
unlawful is not alone ground for relief in equity which 
exerts its extraordinary powers only to prevent irrepara- 
ble injury to the plaintiff who seeks its aid. Terrace v. 
Thompson, 263 U. 8. 197, 214; Packard y. Banton, 264 
U. S. 140, 143; Tyson v. Banton, 273 U. S. 418, 428; 
Cline v. Frink Dairy Co., 274 U.S. 445, 452. 

This is especially the case where the only threatened 
action is the prosecution in the state courts by state 
officers of an alleged violation of state law, with the 
resulting final and authoritative determination of the 
disputed question whether the act complained of is law- 
ful or unlawful. Harkrader vy. Wadley, 172 U. S. 148; 
Spielman Motor Co. v. Dodge, 295 U. S. 89, 95. The 


federal courts are without jurisdiction to try alleged 
801335°—41——-4 
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criminal violations of state statutes. The state courts are 
the final arbiters of their meaning and appropriate ap- 
plication, subject only to review by this Court if such 
construction or application is appropriately challenged 
on constitutional grounds. Hygrade Provision Co. v. 
Sherman, supra; Fenner yv. Boykin, 271 U. 8. 240. 

Hence interference with the processes of the criminal 
law in state courts, in whose control they are lodged by 
the Constitution, and the determination of questions 
of criminal liability under state law by federal courts of 
equity, can be justified only in most exceptional cireum- 
stances, and upon clear showing that an injunction is 
necessary in order to prevent irreparable injury. Cf. 
Hygrade Provision Co. v. Sherman, supra; Cline v. Frink 
Dairy Co., supra; Spielman Motor Co. v. Dodge, supra. 
And in the exercise of the sound discretion, which guides 
the determination of courts of equity, scrupulous regard 
must be had for the rightful independence of state gov- 
ernments and a remedy infringing that independence 
which might otherwise be given should be withheld if 
sought on slight or inconsequential grounds. Di Gio- 
vanni v. Camden Insurance Assn., 296 U. 8. 64, 73, and 
cases cited. 

Here the court below found danger of irreparable 
injury in the threatened multiplicity of prosecutions and 
risk that the aggregate fines which might be imposed 
would be very large. But whether more than one crimi- 
nal prosecution is threatened was by the pleadings made 
an issue of fact which the district court did not resolve. 
If it had found after a hearing, as the answer alleges, 
that only a single suit is contemplated, we could not say 
that any such irreparable injury is threatened as would 
justify staying the prosecution and withdrawing the de- 
termination of the legal question from the state courts, 
whose appointed function is to decide it. Boise Artesian 
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Water Co. v. Boise City, 213 U. 8. 276, 287; Spielman 
Motor Co. v. Dedge, supra, 96. 

If its decision should be favorable to respondent no 
reason is shown for anticipating further prosecutions. If 
it were adverse, penalties in large amount, it is true, might 
be incurred, but they may well be the consequence of 
violations of state law. No question is here presented 
of the constitutional validity of the statute because the 
penalties which it inflicts are so great as to prevent re- 
course to the courts for the adjudication of respondent’s 
rights under it. See Hx parte Young, 209 U.S. 123, 144; 
Missouri Pacific Ry. Co. v. Tucker, 230 U.S. 340, 349. 

It does not appear that any motion was made by the 
parties for judgment on the pleadings. But the record 
shows that the trial court entered the decree in respond- 
ent’s favor on its own motion. Upon such a motion 
denials and allegations of the answer which are well 
pleaded must be taken as true. So taken the decree for 
respondent cannot be sustained and must be reversed. 
The majority of the Court are of opinion’ that in view 
of the state of the record and certain concessions made 
by counsel on the argument here any further hearing of 
the issue of irreparable injury to respondent from a 
threatened multiplicity of suits has been waived. The 
reversal will accordingly be with instructions to the dis- 
trict court to dismiss the bill of complaint. 

It is so ordered. 


*The Curer Justice, Mr. Justice McReynoups and 
Mr. Justice STONE are of opinion that the case should 
be remanded to the district court for further proceedings. 
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IINES, SECRETARY OF LABOR AND INDUSTRY 


OF PENNSYLVANIA, er aL. v. DAVIDOWITZ Et aL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 


FOR THE MIDDLE DISTRICT OF PENNSYLVANIA. 


No. 22. Argued December 10, 11, 1940.—Decided January 20, 1941. 
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“ 
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. Applicable legislation enacted while the case was pending on 
appeal will be enforced by the appellate court. P. 60. 

. Whatever power a State may have to restrict, limit, regulate and 
register aliens as a distinet group, is subject to the national legis- 
lative and treaty-making powers. P. 68. 

. The Federal Alien Registration Act of 1940 forms, with the immi- 
gration and naturalization laws, a comprehensive and integrated 
scheme for the regulation of aliens, and precludes the enforcement 
of state alien registration Acts such as that adopted by Pennsy!- 
vania in 1939. P. 74. 

The Pennsylvania Act requires every alien 18 years or over, 
with certain exceptions, to register once each year; provide such 
information as is required by the statute, plus any “other infor- 
mation and details” that the Department of Labor and Industry 
may direct; pay $1 as an annual registration fee; receive an 
alien identification card and carry it at all times; show the card 
whenever it may be demanded by any police officer or agent 
of the Department of Labor and Industry; and exhibit the card 
as a condition precedent to registering a motor vehicle in his name 
or obtaining a license to operate one. The Department of Labor 
and Industry is charged with the duties of classifying the regis- 
trations for “the purpose of ready reference,” and furnishing a 
copy of the classification to the Pennsylvania Motor Police. Non- 
exempt aliens who fail to register are subject to a fine of not 
more than $100 or imprisonment for not more than 60 days, or 
both. For failure to carry an identification card or for failure 
to show it upon proper demand, the punishment is a fine of not 
more than $10, or imprisonment for not more than 10 days, or 
both. P. 59. 

The federal Act provides for a single registration of aliens 14 
years of age and over; detailed information specified by the Act, 
plus “such additional matters as may be prescribed by the Com- 
missioner, with the approval of the Attorney General”; finger- 
printing of all registrants; and secrecy of the federal files, which 
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ean be “made available only to such persons or agencies as may 
be designated by the Commissioner, with the approval of the 
Attorney General.” No requirement that aliens carry a registra- 
tion card to be exhibited to police or others is embodied in the 
law, and only the wilful failure to register is made a criminal 
offense; punishment is fixed at a fine of not more than $1000, 
imprisonment for not more than 6 months, or both. P. 60. 
30 F. Supp. 470, affirmed. 


APPEAL from a decree of a District Court of three 
judges which restrained officials of the Commonwealth 
of Pennsylvania from enforcing against an alien provi- 
sions of the Pennsylvania Alien Registration Act of 
1939. 


Mrs. M. Louise Rutherford and Mr. William S. Rial, 
Deputy Attorneys General of Pennsylvania, with whom 
Mr. Claude T. Reno, Attorney General, was on the brief, 
for appellants. 

The Act does not encroach upon a field reserved to 
federal action. The right of the Federal Government 
to control immigration, naturalization or interstate and 
foreign commerce is not impaired by the registration of 
aliens resident within the State, required by the Pennsyl- 
vania law. 

It does not infringe the power to regulate interstate 
and foreign commerce nor interfere with power over im- 
migration and naturalization. 

In general, the States may exercise any power pos- 
sessed by them prior to the adoption of the Constitution, 
unless the exercise of such power is expressly or by nec- 
essary implication prohibited thereby, or interferes with 
the exercise of some power delegated to the United 
States. Congress has no general power to enact police 
regulations operative within the territorial limits of the 
State. That power has been left with the individual 
States and can not be taken from them either wholly 
or in part. United States v. Cruikshank, 92 U. S. 542. 








o4 OCTOBER TERM, 1940. 


Argument for Appellants. 312 U.S. 


The power of the State in this field is unqualified and 
exclusive, so long as its regulations do not invade the 
sphere of national sovereignty, obstruct or impede the 
exercise of any authority which the Constitution has 
confided to the Nation, or deprive a citizen of rights 
guaranteed to him thereunder. 

The Pennsylvania Act simply requires that certain 
aliens, who have not declared their intention to become 
citizens, register, pay $1.00 for such registration, and 
carry a registration card. 

The State enacted this law in order to secure informa- 
tion in regard to aliens within its own boundaries. The 
penalties and the carrying of the card are necessary in 
order to enforce the law and to prevent evasion. 

Compliance by an alien with the state statute does 
not interfere in any way with his compliance with the 
naturalization statute. If he files his declaration of in- 
tention, he is no longer subject to the state Act, even 
if he does not complete his application. 

It is obvious that there is no inconsistency and no 
conflict between the alien registering with the State and 
also with the United States. Legislation under the police 
power of the State will not be stricken down unless it 
plainly and palpably conflicts with some authority 
granted to the Federal Government. Plumley v. Massa- 
chusetts, 155 U.S. 461, 479, 480. 

A State may pass a law which aids or codperates with 
the Federal Government in the exercise of its federal 
power. Halter v. Nebraska, 205 U. 8. 34; Gilbert v. 
Minnesota, 254 U.S. 325. 

Appellants concede that immigration and naturaliza- 
tion under Art. I, $8, Cl. 3, of the Constitution are 
within the exclusive power of Congress; but this provi- 
sion does not place entire jurisdiction over aliens under 
Congress, and the States under the police power can 
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place restrictions and limitations upon aliens. Even if 
control of aliens were within the exclusive power of 
Congress, the State still has the right, as a local police 
measure, to regulate aliens resident within its borders, 
so long as such regulations are not repugnant to or incon- 
sistent with federal enactments. 

State insolvency laws, liquor laws, inspection laws and 
quarantine laws have been upheld. See International 
Shoe Co. v. Pinkus, 278 U. S. 261; Potts v. Smith Mfg. 
Co., 25 Pa. Super. Ct. 206. 

It should be noted that Pennsylvania passed its law 
to register aliens on June 21, 1939, but it was not until 
June 28, 1940, that the federal Act was passed. The 
Pennsylvania Act does not restrict aliens coming into 
the State nor expel them from the State. Until the 
federal Act, there was no conflict with the general power 
delegated to the Federal Government covering the sub- 
ject of naturalization and immigration. See also New 
York, N. H., & H. R. Co. v. New York, 165 U. S. 628. 

There is no question about the right of the State to 
act in the absence of federal legislation. The Alien Reg- 
istration Act was constitutional when passed, since it 
does not impinge on any power granted to Congress, for 
it does not relate to the entrance of aliens into the State, 
nor to their deportation; nor does it interfere in any way 
with naturalization or with foreign or interstate relations. 
It represents simply a local police measure to obtain 
information regarding aliens resident within the State’s 
borders for the protection of its citizens, law-abiding 
aliens and property. The only question is whether the 
state Act is in abeyance or whether the state and federal 
Governments have concurrent jurisdiction to register 
aliens for the protection of inhabitants and property. 

The Act does not deny equal protection of the laws 
to aliens. 








56 OCTOBER TERM, 1940. 


Argument of Amicus Curiae. 312 U.S. 


Mr. Isidor Ostroff, with whom Mr. Herman Steerman 
was on the brief, for appellees. . 

The Act is discriminatory, unreasonable, inconsistent 
and capricious. The Act encroaches upon a field reserved 
to federal action. People y. Baum, 251 Mich. 187; Truaz 
v. Raich, 239 U.S. 33, 39; Arrowsmith v. Voorhies, 55 F. 
2d 310; Henderson vy. Mayor of New York, 92 U.S. 259; 
Chy Lung v. Freeman, 92 U.S. 275. 

The Act denies equal protection of the laws to aliens 
in Pennsylvania. 


By special leave of Court, Solicitor General Biddle, 
with whom Assistant Attorney General Shea and Messrs. 
Melvin H. Siegel, Richard H. Demuth, and Oscar H. 
Davis were on the brief, for the United States, as amicus 
curiae. 

The federal Act of 1940 has superseded the Pennsyl- 
vania statute. The one is a comprehensive law on the 
subject of the registration and identification of aliens; 
the other, rather than complementing the federal law, 
covers almost the same ground. 

The enactment by Congress of this comprehensive and 
integrated alien registration system precludes the exer- 
cise of any concurrent authority by the States., People 
v. Compagnie Generale Transatlantique, 107 U. 8. 59, 63; 
Reid v. Colorado, 187 U.S. 137, 146-147; Easton v. Iowa, 
188 U. S. 220, 231, 238; Oregon-Washington R. & Nav. 
Co. v. Washington, 270 U. 8. 87, 99-101; Erie R. Co. v. 
New York, 233 U.S. 671; Adams Express Co. v. Cronin- 
ger, 226 U. S. 491, 505-506; Northern Pacific Ry. Co. v. 
Washington, 222 U.S. 370; New York Central R. Co. v. 
Winfield, 244 U. S. 147; Second Employers’ Liability 
Cases, 223 U. 8S. 1, 55; Lindgren v. United States, 281 
U.S. 38, 45-46; New York Central & Hudson River R. 
v. Hudson County, 227 U. S. 248, 263-264; Southern Ry. 
Co. v. Railroad Commission, 236 U. S. 439; International 
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Shoe Co. v. Pinkus, 278 U. 8. 261, 265-266; Gavit, The 
Commerce Clause, § 117. It is immaterial that the obli- 
gations of the alien under the two enactments are not 
necessarily incompatible. Charleston & Western Caro- 
lina Ry. Co. v. Varnville Furniture Co., 237 U. 8. 597, 
604; New York Central & Hudson R. Co. v. Tonsellito, 
244 U.S. 360; Southern Ry. Co. v. Railroad Commission, 
246 U. S. 439, 446-448; Pennsylvania R. Co. v. Public 
Service Comm’n, 250 U. S. 566, 569; Missouri Pacific R. 
Co. v. Porter, 273 U. 8. 341, 346; Gilvary v. Cuyahoga 
Valley Ry., 292 U.S. 57, 60-61; cf., Gulf, C. & S. F. Ry. 
v. Hefley, 158 U. 8. 98, 103. And it is likewise imma- 
terial that the state law was enacted before the federal 
law. Southern Ry. Co. v. Railroad Comm'n, supra, 446, 
447; People v. Compagnie Generale Transatlantique, 107 
U.S. 59, 63; Port Richmond Ferry Co. v. Board of Chosen 
Freeholders, 234 U.S. 317, 330; Southern Ry. Co. v. Reid, 
222 U.S. 424. 

The case of Gilbert v. Minnesota, 254 U. S. 325, can 
have no application to a situation like that here pre- 
sented where enforcement of the federal statute requires 
continuous centralized administration and any independ- 
ent and uncodrdinated effort by state officials to aid in 
its enforcement could only result in confusion. 

The Pennsylvania statute is also unenforceable because 
it is in conflict with the Congressional policy embodied 
in the federal law. Congress provided various safeguards 
to protect the civil liberties of aliens and to guard them 
against the vexation of intrusive police surveillance. 
The Pennsylvania statute contains no similar safeguards; 
to the contrary, it is fraught with the very dangers which 
Congress sought to prevent. 

The Act provides that the registration and fingerprint- 
ing shall be done at the Post Office, thus avoiding any 
suggestion of police administration. There is no provi- 
sion for the issuance of an identification card and no 
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requirement that the alien shall carry with him proof 
of registration. The Pennsylvania statute contains no 
similar protection of aliens. 

Enforcement of the Congressional purpose to protect 
the civil liberties of aliens requires that the federal gov- 
ernment retain the power to control and coérdinate all 
activities with respect to registration and surveillance; 
this policy can not be enforced if the States are permitted 
to enact and administer independent registration systems, 
whether for purely local ends or for some purpose which 
the States share in common with the Nation. 

If the States were permitted to administer independent 
statutes, the probable consequence would be to confuse 
the aliens as to their duties under each of the separate 
enactments, with their different provisions, different reg- 
ulations, and different methods of administration, 

Nothing in the debates in Congress or in the committee 
reports illumines the legislative intention concerning state 
action. But the President disclosed his understanding 
that the field had been completely occupied, in a state- 
ment issued contemporaneously with his signing of the 
bill, and the officials charged with administering the Act 
have taken the same position. A formal statement issued 
by the President upon completing his share in the legisla- 
tive process is of importance in determining the legislative 
intention to preclude or permit state action. See Jones, 
Statutory Doubts and Legislative Intention, 40 Col. L. 
Rev. 957, 968, n. 40; ef., United States v. Dickerson, 310 
U.S. 554. 

There is no occasion to consider to what extent the 
States retain the power to enact census legislation for 
local purposes. Cf., City of New York vy. Miln, 11 Pet. 
102. 

Apart from the effect of the Alien Registration Act 
of 1940, the States may not require the registration of 
alien residents without the express consent of Congress. 
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The Pennsylvania Act is in conflict with §16 of the 
Civil Rights Act of 1870. 


Mr. Justice Buack delivered the opinion of the 
Court. 


This case involves the validity of an Alien Registration 
Act adopted by the Commonwealth of Pennsylvania.’ 
The Act, passed in 1939, requires every alien 18 years or 
over, with certain exceptions,’ to register once each year; 
provide such information as is required by the statute, 
plus any “other information and details” that the De- 
partment of Labor and Industry may direct; pay $1 as 
an annual registration fee; receive an alien identification 
eard and earry it at all times; show the card whenever 
it may be demanded by any police officer or any agent 
of the Department of Labor and Industry; and exhibit 
the card as a condition precedent to registering a motor 
vehicle in his name or obtaining a license to operate one. 
The Department of Labor and Industry is charged with 
the duties of classifying the registrations for “the purpose 
of ready reference,”’ and furnishing a copy of the classifi- 
cation to the Pennsylvania Motor Police. Nonexempt 
aliens who fail to register are subject to a fine of not 


* Pa. Stats. Ann. (Purdon, Supp. 1940) tit. 35, §§ 1801-1806. 

* The exceptions are: aliens who are the “father or mother of a son 
or daughter who has served in the service of the United States during 
any war”; aliens who have resided in the United States continuously 
since December 31, 1908, without acquiring a criminal record; and 
aliens who have filed their application for citizenship. The latter ex- 
ception is qualified by the proviso that aliens in that category must 
still register if they “shall not have become naturalized within a period 
of three years” after applying for citizenship. Since federal law re- 
quires five years residence before citizenship can be acquired (8 U.S. C. 
§ 382), this exception means that aliens may be exempt under the 
Pennsylvania statute for the first three years after their arrival but 
subject to the statute for the two years immediately preceding their 
eligibility for citizenship. 
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more than $100 or imprisonment for not more than 60 
days, or both. For failure to carry an identification ecard 
or for failure to show it upon proper demand, the pun- 
ishment is a fine of not more than $10, or imprisonment 
for not more than 10 days, or both. 

A three-judge District Court enjoined enforcement of 
the Act, holding that it denied aliens equal protection of 
the laws, and that it encroached upon legislative powers 
constitutionally vested in the federal government.’ It is 
that judgment we are here called upon to review.’ But 
in 1940, after the court had held the Pennsylvania Act 
invalid, Congress enacted a federal Alien Registration 
Act.’ We must therefore pass upon the state Act in the 
light of the Congressional Act.* 

The federal Act provides for a single registration of 
aliens 14 years of age and over; detailed information 
specified by the Act, plus “such additional matters as 
may be prescribed by the Commissioner, with the ap- 
proval of the Attorney General”; finger-printing of all 
registrants; and secrecy of the federal files, which can be 
“made available only to such persois or agencies as may 
be designated by the Commissioner, with the approval of 
the Attorney General.” No requirement that aliens 
carry a registration card to be exhibited to police or 


*30 F. Supp. 470. One alien and one naturalized citizen joined in 
proceedings filed against certain state officials to enjoin enforcement of 
the Act. The answer of the defendants admitted the material allega- 
tions of the petition and defended the Act on the ground that it was 
within the power of the state. Plaintiffs moved for judgment on the 
pleadings under Rule 12(c). The requested relief was denied as to the 
naturalized citizen but granted as to the alien. 

“The case is here on appeal under § 266 of the Judicial Code, as 
amended (28 U. 8. C. § 380). We noted probable jurisdiction on 
March 25, 1940. 

* Act of June 28, 1940, c. 439, 54 Stat. 670. 

*Cf. Vandenbark v. Owens-Illinois Glass Co., 311 U. S. 538. And 
see United States v. Schooner Peggy, 1 Cranch 103, 110, and Carpen- 
ter v. Wabash Ry. Co., 309 U. S. 23, 26-27. 
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others is embodied in the law, and only the wilful failure 
to register is made a criminal offense; punishment is fixed 
at a fine of not more than $1000, imprisonment for not 
more than 6 months, or both. 

The basie subject of the state and federal laws is iden- 
tical—registration of aliens as a distinct group. Appel- 
lants urge that the Pennsylvania law “was constitutional 
when passed,” and that “The only question is wnether 
the state act is in abeyance or whether the state and 
Federal Government have concurrent jurisdiction to 
register aliens for the protection of inhabitants and prop- 
erty.” Appellees, on the other hand, contend that the 
Pennsylvania Act is invalid, for the reasons that it (1) 
denies equal protection of the laws to aliens residing in 
the state; (2) violates § 16 of the Civil Rights Act of 
1870; * (3) exceeds Pennsylvania’s constitutional power 
in requiring registration of aliens without Congressional 
consent. Appellees’ final contention is that the power to 
restrict, limit, regulate and register aliens as a distinct 
group is not an equal and continuously existing concur- 
rent power of state and nation, but that even if the state 
can legislate on this subject at all, its power is subordi- 
nate to supreme national law. Appellees conclude that 
by its adoption of a comprehensive, integrated scheme 
for regulation of aliens—including its 1940 registration 
act—Congress has precluded state action like that taken 
by Pennsylvania.* 


*16 Stat. 140, 144, 8 U.S. C. § 41: “All persons within the jurisdic- 
tion of the United States shall have the same right in every State and 
Territory to make and enforce contracts, to sue, be parties, give evi- 
dence, and to the full and equal benefit of all laws and proceedings for 
the security of persons and property as is enjoyed by white citizens, 
and shall be subject to like punishment, pains, penalties, taxes, licenses, 
and exactions of every kind, and to no other.” 

* Pennsylvania is not alorfe among the states in attempting to compel 
alien registration. Several states still have dormant on their statute 
books laws passed in 1917-18, empowering the governor to require reg- 
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In the view we take it is not necessary to pass upon 
appellees’ first, second, and third contentions, and so we 
pass immediately to their final question, expressly leav- 
ing open all of appellees’ other contentions, including the 
argument that the federal power in this field, whether 
exercised or unexercised, is exclusive. Obviously the 
answer to appellees’ final question depends upon an 
analysis of the respective powers of state and national 
governments in the regulation of aliens as such, and a 
determination of whether Congress has, by its action, 
foreclosed enforcement of Pennsylvania’s registration 
law. 

First. That the supremacy of the national power in 
the general field of foreign affairs, including power over 
immigration, naturalization and deportation, is made 
clear by the Constitution, was pointed out by the authors 
of The Federalist in 1787,° and has since been given con- 
tinuous recognition by this Court.’? When the national 
government by treaty or statute has established rules and 


istration when a state of war exists or when public necessity requires 
suchastep. E.g., Conn. Gen. Stats. (1930) tit. 59, § 6042; Fla. Comp. 
Gen. Laws (1927) § 2078; lowa Code (1939) § 503; La. Gen. Stats. 
(Dart, 1939) tit. 3, § 282; Me. Rev. Stats. (1930) ch. 34, § 3; N. HL 
Pub. Laws (1926) ch. 154; N. Y. Cons. Laws (Executive Law) § 10. 
Other states, like Pennsylvania, have passed registration laws more 
recently. E. g., 8. C. Acts (1940) No. 1014, § 9, p. 1939; N. C. Code 
(1939) §§ 193 (a)-(h). In several states, municipalities have recently 
undertaken local alien registration. 

Registration statutes of Michigan and California were held unconsti- 
tutional in Arrowsmith v. Voorhies, 55 F. 2d 310, and Ex parte Ah Cue, 
101 Cal. 197, 35 P. 556. 

® The importance of national power in all matters relating to foreign 
affairs and the inherent danger of state action in this field are clearly 
developed in Federalist papers No. 3, 4, 5, 42 and S80. 

10 E. g., Henderson v. Mayor of New York, 92 U.S. 259; People v. 
Compagnie Generale Transatlantique, 107 U.S. 59; Fong Yue Ting v. 
United States, 149 U. 8. 698, 711. Cf. Z. & F. Assets Realization 
Corp. v. Hull, 311 U. 8. 470. 
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regulations touching the rights, privileges, obligations or 
burdens of aliens as such, the treaty or statute is the 
supreme law of the land. No state can add to or take 
from the force and effect of such treaty or statute, for 
Article VI of the Constitution provides that “This Con- 
stitution, and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made, 
or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing 
in the Constitution or Laws of any State to the Contrary 
notwithstanding.” The Federal Government, represent- 
ing as it does the collective interests of the forty-eight 
states, is entrusted with full and exclusive responsibility 
for the conduct of affairs with foreign sovereignties. 
“For local interests the several States of the Union exist, 
but for national purposes, embracing our relations with 
foreign nations, we are but one people, one nation, one 
power.” Our system of government is such that the 
interest of the cities, counties and states, no less than 
the interest of the people of the whole nation, impera- 
tively requires that federal power in the field affecting 
foreign relations be left entirely free from local interfer- 
ence. As Mr. Justice Miller well observed of a California 


" Chinese Exclusion Case, 130 U.S. 581, 606. Thomas Jefferson, who 
Was not generally favorable to broad federal powers, expressed a sim- 
ilar view in 1787: “My own general idea was, that the States should 
severally preserve their sovereignty in whatever concerns themselves 
alone, and that whatever may concern another State, or any foreign 
nation, should be made a part of the federal sovereignty.” Memoir, 
Correspondence and Miscellanies from the Papers of Thomas Jefferson 
(1829), vol. 2, p. 230, letter to Mr. Wythe. Cf. James Madison in 
Federalist paper No. 42: “The second class of powers, lodged in the 
general government, consist of those which regulate the intercourse with 
foreign nations. . . . This class of powers forms an obvious and essen- 
tial branch of the federal administration. If we are to be one nation 


, 


in any respect, it clearly ought to be in respect to other nations.” 
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statute burdening immigration: “If [the United States] 
should get into a difficulty which would lead to war, or 
to suspension of intercourse, would California alone suffer, 
or all the Union?” * 

One of the most important and delicate of all inter- 
national relationships, recognized immemorially as a 
responsibility of government, has to do with the protec- 
tion of the just rights of a country’s own nationals when 
those nationals are in another country. Experience has 
shown that international controversies of the gravest mo- 
ment, sometimes even leading to war, may arise from 
real or imagined wrongs to another’s subjects inflicted, 
or permitted, by a government.’* This country, like 
other nations, has entered into numerous treaties of 
amity and commerce since its inception—treaties entered 
into under express constitutional authority, and binding 


* Chy Lung v. Freeman, 92 U.S. 275, 279. Cf. Alexander Hamilton 
in Federalist paper No. 80: “The peace of the whole ought not to be 
left at the disposal of a part. The Union will undoubtedly be answer- 
able to foreign powers for the conduct of its members.” That the Con- 
gress was not unaware of the possible international repercussions of 
registration legislation is apparent from a study of the history of the 
1940 federal Act. Congressman Coffee, speaking against an earlier 
version of the bill, said: “Are we not guilty of deliberately insulting 
nations with whom we maintain friendly diplomatic relations? Are 
we not humiliating their nationals? Are we not violating the tradi- 
tions and experiences of a century and a half?” 84 Cong. Ree. 9536. 

“For a collection of typical international controversies that have 
arisen in this manner, see Dunn, The Protection of Nationals (1932), 
pp. 13 et seq. Cf. John Jay in Federalist paper No. 3: “The number 
of wars which have happened or will happen in the world will always 
be found to be in proportion to the number and weight of the causes, 
whether real or pretended, which provoke or invite them. If this 
remark be just, it becomes useful to inquire whether so many just 
causes of war are likely to be given by United America as by disunited 
America; for if it should turn out that United America will probably 
give the fewest, then it will follow that in this respect the Union tends 
most to preserve the people in a state of peace with other nations.” 
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upon the states as well as the nation. Among those 
treaties have been many which not only promised and 
guaranteed broad rights and privileges to aliens sojourn- 
ing in our own territory, but secured reciprocal promises 
and guarantees for our own citizens while in other lands. 
And apart from treaty obligations, there has grown up 
in the field of international relations a body of customs 
defining with more or less certainty the duties owing by 
all nations to alien residents—duties which our State 
Department has often successfully insisted foreign na- 
tions must recognize as to our nationals abroad.’* In 
general, both treaties and international practices have 
been aimed at preventing injurious discriminations 
against aliens. Concerning such treaties, this Court has 
said: “While treaties, in safeguarding important rights 
in the interest of reciprocal beneficial relations, may by 
their express terms afford a measure of protection to 
aliens which citizens of one or both of the parties may 
not be able to demand against their own government, 
the general purpose of treaties of amity and commerce 
is to avoid injurious discrimination in either country 
against the citizens of the other.” **° 

Legal imposition of distinct, unusual and extraordinary 
burdens and obligations upon aliens—such as subjecting 


*“Tn consequence of the right of protection over its subjects abroad 
which every State enjoys, and the corresponding duty of every State to 
treat aliens on its territory with a certain consideration, an alien .. . 
must be afforded protection for his person and property.... Every 
State is by the Law of Nations compelled to grant to aliens at least 
equality before the law with its citizens, as far as safety of person and 
property is concerned. An alien must in particular not be wronged in 
person or property by the officials and courts of a State. Thus the 
police must not arrest him without just cause... .” 1 Oppenheim, 
International Law (5th ed., 1937), pp. 547-548. And see 4 Moore, 
International Law Digest, pp. 2, 27, 28; Borchard, The Diplomatic 
Protection of Citizens Abroad (1928), pp. 25, 37, 73, 104. 

* Todok vy. Union State Bank, 281 U.S. 449, 454-455. 

301335°—41——5 
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them alone, though perfectly law-abiding, to indiscrim- 
inate and repeated interception and interrogation by 
public officials—thus bears an inseparable relationship to 
the welfare and tranquillity of all the states, and not 
merely to the welfare and tranquillity of one. Laws im- 
posing such burdens are not mere census requirements, 
and even though they may be immediately associated 
with the accomplishment of a local purpose, they provoke 
questions in the field of international affairs. And spe- 
cialized regulation of the conduct of an alien before 
naturalization is a matter which Congress must consider 
in discharging its constitutional duty “To establish an 
Uniform Rule of Naturalization...” It cannot be 
doubted that both the state and the federal registration 
laws belong “to that class of laws which concern the 
exterior relation of this whole nation with other nations 
and governments.” ** Consequently the regulation of 
aliens is so intimately blended and intertwined with re- 
sponsibilities of the national government that where it 
acts, and the state also acts on the same subject, “the 
act of Congress, or the treaty, is supreme; and the law 
of the State, though enacted in the exercise of powers 
not controverted, must yield to it.”'* And where the 
federal government, in the exercise of its superior author- 
ity in this field, has enacted a complete scheme of regu- 
lation and has therein provided a standard for the regis- 
tration of aliens, states cannot, inconsistently with the 
purpose of Congress, conflict or interfere with, curtail or 
complement, the federal law, or enforce additional or aux- 


Henderson v. Mayor of New York, 92 U.S. 259, 273. 

* Gibbons v. Ogden, 9 Wheat. 1, 211; see Charleston & Western Caro- 
lina Ry. Co. v. Varnville Furniture Co., 237 U.S. 597. Cf. People v. 
Compagnie Générale Transatlantique, 107 U.S. 59, 63, where the Court, 
speaking of a state law and a federal law dealing with the same type 
of control over aliens, said that the federal law “covers the same 
ground as the New York statute, and they cannot co-exist.” 
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iliary regulations.’* There is not—and from the very na- 
ture of the problem there cannot be—any rigid formula or 
rule which can be used as a universal pattern to determine 
the meaning and purpose of every act of Congress. This 
Court, in considering the validity of state laws in the light 
of treaties or federal laws touching the same subject, has 
made use of the following expressions: conflicting; con- 
trary to; occupying the field; repugnance; difference; 
irreconcilability; inconsistency; violation; curtailment; 
and interference.*® But none of these expressions pro- 
vides an infallible constitutional test or an exclusive con- 
stitutional yardstick. In the final analysis, there can be 
no one crystal clear distinctly marked formula. Our pri- 
mary function is to determine whether, under the circum- 
stances of this particular case, Pennsylvania’s law stands 
as an obstacle to the accomplishment and execution of 
the full purposes and objectives of Congress.*° And in 


Cf. Nielsen v. Johnson, 279 U.S. 47; Asakura v. Seattle, 265 U. 8. 
332; International Shoe Co. v. Pinkus, 278 U. 8. 261, 265, and cases 
there cited. And see Savage v. Jones, 225 U.S. 501, 539. Appellant 
relies on Gilbert v. Minnesota, 254 U. S. 325, and Halter v. Nebraska, 
205 U. 8. 34, but neither of those cases is relevant to the issues here 
presented. 

" E. g., Hauenstein vy. Lynham, 100 U. 8. 483, 489; Geofroy v. Riggs, 
133 U.S. 258, 267; Asakura v. Seattle, 265 U.S. 332, 340, 342; Nielsen 
v. Johnson, 279 U.S. 47, 52; Todok v. Union State Bank, 281 U. 8. 449, 
454; Santovincenzo v. Egan, 284 U.S. 30, 40; United States v. Belmont, 
301 U. S. 324, 331 (but compare the affirmance by an equally divided 
Court in United States v. Moscow Fire Ins. Co., 309 U.S. 624); Kelly 
v. Washington, 302 U.S. 1, 10,11; Maurer v. Hamilton, 309 U.S. 598, 
604; Bacardi Corporation v. Domenech, 311 U. S. 150, 157, 167. 

* Cf. Savage v. Jones, 225 U.S. 501, 583: “For when the question is 
whether a Federal act overrides a state law, the entire scheme of the 
statute must of course be considered and that which needs must be 
implied is of no less force than that which is expressed. If the purpose 
cf the act cannot otherwise be accomplished—if its operation within its 
chosen field else must be frustrated and its provisions be refused their 
natural effect—the state law must yield to the regulation of Congress 
within the sphere of its delegated power.” 
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that determination, it is of importance that this legisla- 
tion is in a field which affects international relations, 
the one aspect of our government that from the first has 
been most generally conceded imperatively to demand 
broad national authority. Any concurrent state power 
that may exist is restricted to the narrowest of limits; 
the state’s power here is not bottomed on the same broad 
base as is its power to tax.** And it is also of importance 
that this legislation deals with the rights, liberties, and 
personal freedoms of human beings, and is in an entirely 
different category from state tax statutes or state pure 
food laws regulating the labels on cans.” 

Our conclusion is that appellee is correct in his con- 
tention that the power to restrict, limit, regulate, and 
register aliens as a distinct group is not an equal and 
continuously existing concurrent power of state and na- 
tion, but that whatever power a state may have is sub- 
ordinate to supreme national law.* We proceed there- 


* Express recognition of the breadth of the concurrent taxing powers 
of state and nation is found in Federalist paper No. 32. 

*TIt is true that where the Constitution does not of itself prohibit 
state action, as in matters related to interstate commerce, and where 
the Congress, while regulating related matters, has purposely left un- 
touched a distinctive part of a subject which is peculiarly adapted to 
local regulation, the state may legislate concerning such local matters 
which Congress could have covered but did not. Kelly v. Washington, 
302 U.S. 1, 9, 10, 11, 12, 13, 14 (inspection for seaworthiness of hull 
and machinery of motor-driven tugs). And see Reid v. Colorado, 187 
U. S. 137, 147 (prohibition on introduction of diseased cattle or 
horses); Savage v. Jones, 225 U. 8. 501, 529, 532 (requirement that 
certain labels reveal package contents); Carey v. South Dakota, 250 
U. S. 118, 121 (prohibition of shipment by carrier of wild ducks); 
Dickson v. Uhlmann Grain Co., 288 U. 8. 188, 199 (prohibition of 
margin transactions in grain where there is no intent to deliver); 
Mintz v. Baldwin, 289 U. S. 346, 350-352 (inspection of cattle for 
infectious diseases); Maurer v. Hamilton, 309 U. S. 598, 604, 614 
(prohibition cf car-over-cab trucking). 

* As supporting the contention that the state can enforce its alien 
registration legislation, even though Congress has acted on the identical 
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fore to an examination of Congressional enactments to 
ascertain whether or not Congress has acted in such man- 
ner that its action should preclude enforcement of Penn- 
sylvania’s law. 

Second. For many years Congress has provided a 
broad and comprehensive plan describing the terms and 
conditions upon which aliens may enter this country, how 
they may acquire citizenship, and the manner in which 
they may be deported. Numerous treaties, in return for 
reciprocal promises from other governments, have pledged 
the solemn obligation of this nation to the end that aliens 
residing in our territory shall not be singled out for 
the imposition of discriminatory burdens. Our Consti- 
tution and our Civil Rights Act have guaranteed to aliens 
“the equal protection of the laws [which] is a pledge 
of the protection of equal laws.” ** With a view to lim- 
iting prospective residents from foreign lands to those 
possessing the qualities deemed essential to good and use- 
ful citizenship in America, carefully defined qualifications 
are required to be met before aliens may enter our coun- 
try. These qualifications include rigid requirements as 
to health, education, integrity, character, and adaptability 
to our institutions. Nor is the alien left free from the 


subject, appellant relies upon a number of previous opinions of this 
Court. Ohio ex rel. Clarke v. Deckebach, 274 U. S. 392, 395, 396; 
Frick v. Webb, 263 U. 8. 326, 333; Webb v. O’Brien, 263 U.S. 313, 321, 
322; Terrace v. Thompson, 263 U.S. 197, 223, 224; Heim v. McCall, 
239 U. S. 175, 193, 194. In each of those cases this Court sustained 
state legislation which applied to aliens only, against an attack on the 
ground that the laws violated the equal protection clause of the Con- 
stitution. In each case, however, the Court was careful to point out 
that the state law was not in violation of any valid treaties adopted 
by the United States, and in no instance did it appear that Congress 
had passed legislation on the subject. In the only case of this type in 
which there was an outstanding treaty provision in conflict with the 
state law, this Court held the state law invalid. Asakura v. Seattle, 
265 U. S. 332. 

* Vick Wo v. Hopkins, 118 U.S. 356, 369. 
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application of federal laws after entry and _ before 
naturalization. If during the time he is residing here 
he should be found guilty of conduct contrary to the rules 
and regulations laid down by Congress, he can be de- 
ported. At the time he enters the country, at the time 
he applies for permission to acquire the full status of 
citizenship, and during the intervening years, he can be 
subjected to searching investigations as to conduct and 
suitability for citizenship.” And in 1940 Congress added 
to this comprehensive scheme a complete system for alien 
registration. 

The nature of the power exerted by Congress, the ob- 
ject sought to be attained, and the character of the obli- 
gations imposed by the law, are all important in con- 
sidering the question of whether supreme federal enact- 
ments preclude enforcement of state laws on the same 
subject.” Opposition to laws permitting invasion of the 
personal liberties of law-abiding individuals, or singling 
out aliens as particularly dangerous and undesirable 
groups, is deep-seated in this country. Hostility to such 
legislation in America stems back to our colonial history,” 
and champions of freedom for the individual have always 
vigorously opposed burdensome registration systems. 
The drastic requirements of the alien Acts of 1798” 
brought about a political upheaval in this country the 
repercussions from which have not even yet wholly sub- 
sided.** So violent was the reaction to the 1798 laws 
that almost a century elapsed before a second registration 


*8 U.S. C. $§ 152, 373, 377(c), 382, 398, 399(a). 

* Cf. Prigg v. Pennsylvania, 16 Pet. 539, 622, 623. 

* As early as 1641, in the Massachusetts “Body of Liberties,” we 
find the statement that “Every person within this Jurisdiction, whether 
inhabitant or forreiner, shall enjoy the same justice and law that is 
generall for the plantation . . .” 

* 1 Stat. 570, 57 

*See Field, J., dissenting in Fong Yue Ting v. United States, 149 
U.S. 698, 746-750. Cf. 84 Cong. Ree. 9534. 
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act was passed. This second law, which required Chinese 
to register and carry identification cards with them at all 
times, was enacted May 5, 1892. An opponent of this 
legislation, speaking in the Senate of the requirement 
that cards be carried, said: “[The Chinese covered by 
the Act] are here ticket-of-leave men; precisely as, under 
the Australian law, a convict is allowed to go at large 
upon a ticket-of-leave, these people are to be allowed to 
go at large and earn their livelihood, but they must have 
their tickets-of-leave in their possession.... This 
inaugurates in our system of government a new depar- 
ture; one, I believe never before practised, although it 
was suggested in conference that some such rules had 
been adopted in slavery times to secure the peace of 
society.” *° 

For many years bills have been regularly presented to 
every Congress providing for registration of aliens. 
Some of these bills proposed annual registration ef aliens, 
issuance of identification cards containing information 
about and a photograph of the bearer, exhibition of the 
cards on demand, payment of an annual fee, and kindred 
requirements. Opposition to these bills was based upon 
charges that their requirements were at war with the 
fundamental principles of our free government, in that 
they would bring about unnecessary and irritating restric- 
tions upon personal liberties of the individual, and would 
subject aliens to a system of indiscriminate questioning 
similar to the espionage systems existing in other 
lands.* 


* Quoted in Fong Yue Ting v. United States, supra, 743. 

“EF. g., H. R. 9101 and H. R. 9147, 71st Cong., 2nd Session; see 72 
Cong. Rec. 3886. 

“The requirement that cards be carried and exhibited has always 
been regarded as one of the most objectionable features of proposed 
registration systems, for it is thought to be a feature that best lends 
itself to tyranny and intimidation. Congressman Celler, speaking in 
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When Congress passed the Alien Registration Act of 
1940, many of the provisions which had been so severely 
criticized were not included.** The Congressional pur- 
pose, as announced by the chairman of the Senate sub- 
committee which drafted the final bill, was to “work . . . 
the new provisions into the existing [immigration and 
naturalization] laws, so as to make a_ harmonious 
whole.” ** That “harmonious whole” included the “Uni- 
form Rule of Naturalization” the Constitution empow- 


1928 of the repeated defeat of registration bills and of an attempt by 
the Secretary of Labor to require registration of incoming aliens by ex- 
ecutive order, said: “But here is the real vice of the situation and the 
core of the difficulty: ‘The admitted alien,’ as the order states, ‘should 
be cautioned to present [his ecard] for inspection if and when subse- 
quently requested so to do by an officer of the Immigration Service.’ ” 
70 Cong. Ree. 190. 

* Congressman Smith, who introduced the original of the bill that 
as finally adopted became the 1940 Act, said in Committee: “The draft- 
ing of the bill is . . . a codification of measures that have been offered 
from time to time. ... I have tried to eliminate from the bills that 
have been offered on the subject those which seemed to me would cause 
much controversy.” Hearings before Subcommittee No. 3 of the House 
Judiciary Committee, H. R. 5138, April 12, 1939, p. 71. 

* Cong. Rec., June 15, 1940, p. 12620. Senator Connally made this 
statement in explaining why it had been found necessary to substitute 
a new bill for the bill originally sent to the Senate by the House. In 
detailing the care that had been taken in the drafting of the new meas- 
ure, he said: “We regretted very much that we had to discard entirely 
the bill passed by the House and substitute a new bill after the enacting 
clause. However, we called in Mr. Murphy, of the Drafting Service, 
who worked with us some 2 weeks every day ... We called on the 
Department of Justice, and had the Solicitor General with us. We 
called in the Commissioner of Immigration and Naturalization, and 
together we went over all the existing laws, and worked the new pro- 
visions into the existing laws, so as to make a harmonious whole.” 
This Senate version was substantially the Act as finally adopted; the 
alien registration provisions are title III of a broader Act dealing with 
deportable offenses and advocacy of disloyalty in the armed forces. 
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ered the Congress to provide.* And as a part of that 
“harmonious whole,” under the federal Act aliens need 
not carry cards, and can only be punished for wilful fail- 
ure to register.** Further, registration records and finger- 
prints must be kept secret and cannot be revealed except 
to agencies—such as a state—upon consent of the Com- 
missioner and the Attorney General. 

We have already adverted to the conditions which make 
the treatment of aliens, in whatever state they may be 
located, a matter of national moment. And whether or 
not registration of aliens is of such a nature that the 
Constitution permits only of one uniform national sys- 
tem, it cannot be denied that the Congress might validly 
conclude that such uniformity is desirable. The legis- 
lative history of the Act indicates that Congress was try- 
ing to steer a middle path, realizing that any registration 
requirement was a departure from our traditional policy 
of not treating aliens as a thing apart, but also feeling 
that the Nation was in need of the type of information to 


“In Federalist paper No. 42, the reasons for giving this power to 
the federal government are thus explained: “By the laws of several 
States, certain descriptions of aliens, who had rendered themselves ob- 
noxious, were laid under interdicts inconsistent not only with the rights 
of citizenship but with the privilege of residence. What would have 
been the consequence, if such persons, by residence or otherwise, had 
acquired the character of citizens under the laws of another State . . .? 
Whatever the legal consequences might have been, other consequences 
would probably have resulted, of too serious a nature not to be pro- 
vided against. The new Constitution has accordingly, with great pro- 
priety, made provision against them, and all others proceeding from 
the defect of the Confederation on this head, by authorizing the gen- 
eral government to establish a uniform rule of naturalization through- 
out the United States.” 

* That the Congressional decision to punish only wilful transgres- 
sions was deliberate rather than inadvertent is conclusively demon- 
strated by the debates on the bill. E. g., Cong. Rec., June 15, 1940, p. 
12621. And see note 37, infra. 
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be secured. Having the constitutional authority so to 
do, it has provided a standard for alien registration in a 
single integrated and all-embracing system in order to 
obtain the information deemed to be desirable in con- 
nection with aliens. When it made this addition to its 
uniform naturalization and immigration laws, it plainly 
manifested a purpose to do so in such a way as to protect 
the personal liberties of law-abiding aliens through one 
uniform national registration system, and to leave them 
free from the possibility of inquisitorial practices and 
police surveillance that might not only affect our inter- 
national relations but might also generate the very dis- 
loyalty which the law has intended guarding against. 
Under these circumstances, the Pennsylvania Act cannot 
be enforced. Accordingly, the judgment below is 


Affirmed. 
Mr. Justice STONE, dissenting: 


I think the judgment below should be reversed. 

Undoubtedly Congress, in the exercise of its power to 
legislate in aid of powers granted by the Constitution to 
the national government may greatly enlarge the exercise 
of federal authority and to an extent which need not 
now be defined, it may, if such is its will, thus subtract 
from the powers which might otherwise be exercised by 


* Congressman Celler, ranking member of the House Judiciary Com- 
mittee which reported out the biil, said in stating his intention of vot- 
ing for the 1940 Act: “Mr. Speaker, judging the temper of the Nation, I 
believe this compromise report is the best to be had under the circum- 
stances and I shall vote for it ... Furthermore, I think the con- 
ferees have done a good job because the punishment is not too 
great ... There must be proof .. . that the alien willfully refuses 
to register . . . I drew the minority report against this bill originally, 
because it provided some very harsh provisions against aliens. Some 
of the harshness and some of the severity of the original bill have been 
eliminated ... I must admit that it is the best to be had under the 
circumstances.” Cong. Rec., June 22, 1940, pp. 13468-9. 
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the states. Assuming, as the Court holds, that Congress 
could constitutionally set up an exclusive registration 
system for aliens, I think it has not done so and that it 
is not the province of the courts to do that which Con- 
cress has failed to do. 

At a time when the exercise of the federal power is 
being rapidly expanded through Congressional action, it 
is difficult to overstate the importance of safeguarding 
against such diminution of state power by vague infer- 
ences as to what Congress might have intended if it had 
considered the matter or by reference to our own concep- 
tions of a policy which Congress has not expressed and 
which is not plainly to be inferred from the legislation 
which it has enacted. Cf. Graves v. O'Keefe, 306 U. 8S. 
466, 479, 480, 487. The Judiciary of the United States 
should not assume to strike down a state law which is 
immediately concerned with the social order and safety 
of its people unless the statute plainly and palpably vio- 
lates some right granted or secured to the national gov- 
ernment by the Constitution or similarly encroaches 
upon the exercise of some authority delegated to the 
United States for the attainment of objects of national 
concern. 

The opinion of the Court does not deny, and I see no 
reason to doubt that the Pennsylvania registration stat- 
ute, when passed, was a lawful exercise of the constitu- 
tional power of the state. With exceptions not now ma- 
terial it requires aliens resident in the state, who have not 
declared their intention to become citizens, to register 
annually, to pay a registration fee of $1.00, and to carry 
a registration identification card. It affords to the state 
a convenient method of ascertaining the number and 
whereabouts of aliens within the state, which it is enti- 
tled to know, and a means of their identification. It is 
an available aid in: the enforcement of a number of 
statutes of the state applicable to aliens whose constitu- 
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tional validity has not been questioned, one of which has 
been held by this Court not to infringe the Fourteenth 
Amendment. Patsone v. Pennsylvania, 232 U. 8. 138." 

The national government has exclusive control over 
the admission of aliens into the United States but, after 
entry, an alien resident within a state, like a citizen, is 
subject to the police powers of the state and, in the exer- 
cise of that power, state legislatures may pass laws appli- 
cable exclusively to aliens so long as the distinction taken 
between aliens and citizens is not shown to be without — 
rational basis. Patsone v. Pennsylvania, supra; Terrace 
v. Thompson, 263 U. 8. 197; Cockrill v. California, 268 
U. S. 258; Ohio v. Deckebach, 274 U. 8S. 392, 396, and 
eases cited. The federal government has no general 
police power over aliens and, so far as it can exercise any 
control over them, it must be in the pursuance of a power 
granted to it by the Constitution. 

The opinion of the Court does not support its conelu- 
sion upon the ground that in the absence of federal legis- 
lation on the subject there is any want of power in the 
state to pass the present statute. It does not suggest, nor 
could it well do so, that in the absence of Congressional 
action the Pennsylvania statute either by its own terms 
or in its operation interferes with or obstructs the author- 


* Tit. 34 § 1311.1001, Purdon’s Penn. Stat. Ann., prohibiting hunting 
by aliens, was sustained in the Patsone case, 232 U.S. 138. Cf. Tit. 30 
§ 240. Other Pennsylvania statutes whose validity has not been 
passed upon regulate the activities of aliens: Tit. 63, setting forth 
license requirements for the practice of certain professions and occupa- 
tions, makes special requirements for aliens seeking to practice as certi- 
fied public accountants (§ 1), architects (§ 22), engineers (§ 137), 
nurses ($ 202), physicians and surgeons (§ 406), and undertakers 
(§ 478c). The real property holdings of aliens are limited to 5000 
acres of land or land producing net income of $20,000 or less 
(Title 68, §§ 28, 32). Taxes are to be deducted from the wages of 
aliens by their employers when the tax collector requests (Tit. 72, 
§ 5681). 
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ity conferred by the Constitution on the national govern- 
ment over the national defense, the conduct of foreign 
relations, its powers over immigration and deportation of 
aliens or their naturalization. The existence of the 
national power to conduct foreign relations and negotiate 
treaties does not foreclose state legislation dealing exclu- 
sively with aliens as such. This Court has consistently 
held that treaties of the United States for the protection 
of resident aliens do not supersede such legislation unless 
they conflict with it. See Ohio v. Deckebach, supra, 395 
and cases cited; Todok v. Union State Bank, 281 U. S. 
449, 454 et seq.; cf. Nielsen v. Johnson, 279 U. S. 47. It 
is not contended that the Pennsylvania statute conflicts 
with any term of any treaty. 

The question presented here is a different one from 
that considered in Henderson v. Mayor of New York, 
92 U. S. 259, 273, where the state taxation and registra- 
tion of all persons entering the United States through a 
port of the state was held to be a regulation of foreign 
commerce forbidden to the states by the Constitution, 
even though Congress had passed no similar legislation. 
The registration of aliens resident in a state is not a 
regulation of interstate or foreign commerce or of the 
entry or deportation of aliens and would seem to be no 
more an exercise of any power granted to the national 
government, or an encroachment upon it, than is a state 
census for local purposes an infringement of the national 
authority to take a national census for national pur- 
poses. It is the federal act alone which is pointed to as 
curtailing or withdrawing the reserved power of the state 
over its alien population. 

Title I of the federal statute penalizes certain acts of 
any persons intended to interfere with, impair or influ- 
ence the loyalty, morale or discipline of the military or 
naval forces of the United States. Title II, among other 
things, provides for the deportation of aliens after con- 
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viction and service of sentence for violations of the pro- 
visions of Title I. And the evident purpose of the regis- 
tration provisions of Title III is to aid in the enforcement 
of the other provisions of the Act and in the prevention 
of subversive activities of aliens resident within the 
United States. It requires the registration and finger- 
printing of all aliens over fourteen years of age, with ex- 
ceptions not now material, who are not registered and 
fingerprinted upon entering the country. Registered 
aliens resident in the United States are required to notify 
the Commissioner of Immigration of any change of resi- 
dence and penalties are imposed for wilful non-compli- 
ance. As construed and applied by the opinion of the 
Court the federal act denies to the states the practicable 
means of identifying their alien residents and of record- 
ing their whereabouts and it withholds from the states 
the benefit of the information secured under the federal 
act except insofar as it may be made available to them 
on application to the Attorney General. 

It is conceded that the federal act in operation does 
not at any point conflict with the state statute, and it 
does not by its terms purport to control or restrict state 
authority in any particular. But the government says 
that Congress by passing the federal act, has “oecupied 
the field” so as to preclude the enforcement of the state 
statute and that the administration of the latter might 
well conflict with Congressional policy to protect the civil 
liberty of aliens against the harassments of intrusive 
police surveillance. 

Little aid can be derived from the vague and illusory 
but often repeated formula that Congress “by occupying 
the field” has excluded from it all state legislation. 
Every Act of Congress occupies some field, but we must 
know the boundaries of that field before we can say 
that it has precluded a state from the exercise of any 
power reserved to it by the Constitution. To discover 
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the boundaries we look to the federal statute itself, read 
in the light of its constitutional! setting and its legislative 
history. 

Federal statutes passed in aid of a granted power ob- 
viously supersede state statutes with which they con- 
flict. Pennsylvania R. Co. v. Illinois Brick Co., 297 U.S. 
447,459. See Kelly v. Washington, 302 U.S. 1,10. But 
we are pointed to no such conflict here. In the exercise 
of such powers Congress also has wide scope for prohib- 
iting state regulation of matters which Congress may, 
but has not undertaken to regulate itself. But no words 
of the statute or of any committee report, or any Con- 
gressional debate indicate that Congress intended to 
withdraw from the states any part of their constitutional 
power over aliens within their borders. We must take it 
that Congress was not unaware that some nineteen states 
have statutes or ordinances requiring some form of regis- 
tration for aliens, seven of them dating from the last war. 
The repeal of this legislation is not to be inferred from 
the silence of Congress in enacting a law which at no 
point conflicts with the state legislation and is har- 
monious with it. 

The exercise of the federal legislative power is cer- 
tainly not more potent to curtail the exercise of state 
power over aliens than is the exercise of the treaty mak- 
ing power. Yet as we have seen no treaty has that effect 
unless it conflicts with a state statute. The passage of 
the National Pure Food & Drug Act did not preclude 
the states from supplementing it by like additional re- 
quirements not conflicting with those of the Congres- 
sional act. Savage v. Jones, 225 U.S. 501. The enact- 
ment of federal laws for the inspection, as a safety meas- 
ure, of vessels plying navigable waters of the United 
States does not foreclose the states from like inspection 
of the hull and machinery of such vessels within the state, 
to insure safety and determine seaworthiness, demands 
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which lie outside the federal requirements. Kelly v. 
Washington, supra. The passage of the National Draft 
and the National Espionage Acts with their penalties for 
violation, did not preclude a state from making it a mis- 
demeanor for any person to advocate that citizens of the 
state refuse to aid or assist the United States in carrying 
onawar. Gilbert v. Minnesota, 254 U.S. 325; ef. Halter 
v. Nebraska, 204 U.S. 34; see also Reid v. Colorado, 187 
U.S. 137; Carey v. South Dakota, 250 U.S. 118; Dickson 
v. Uhlmann Grain Co., 288 U. 8. 188; Mintz v. Baldwin, 
289 U. 8S. 346; Maurer v. Hamilton, 309 U. S. 598, 614. 
These are but a few of the many examples of the long 
established principle of constitutional interpretation 
that an exercise by the state of its police power, which 
would be valid if not superseded by federal action, is 
superseded only where the repugnance or conflict is so 
“direct and positive” that the two acts cannot “be fairly 
reconciled or consistently stand together.” Sinnot v. 
Davenport, 22 How. 227, 243; Kelly v. Washington, 
supra, 10. A federal registration act designed to aid in 
enforcing federal statutes and to prevent subversive ac- 
tivities against the national government can stand con- 
sistently with a like statute applicable to residents passed 
in aid of state laws and as a safeguard to property and 
persons within the state, as readily as the federal and 
state laws which annually demand two separate income 
tax returns of the citizen. 

The Fourteenth Amendment guarantees the civil lib- 
erties of aliens as well as of citizens against infringement 
by state action in the enactment of laws and their admin- 
istration as well. Again we are pointed to nothing in the 
Federal Alien Registration Act or in the records of its 
passage through Congress to indicate that Congress 
thought those guarantees inadequate or that in requiring 
registration of all aliens it undertook to prevent the 
states from passing any registration measure otherwise 
constitutional. True, it was careful to bring the new 
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legislation into harmony with existing federal statutes 
and to avoid, so far as consistent with its purposes, any 
harsh or oppressive requirements, but in all this there is 
to be found no warrant for saying that there was a Con- 
gressional purpose to curtail the exercise of any consti- 
tutional power of the state over its alien residents or to 
protect the alien from state action which the Constitu- 
tion prohibits and which the federal courts stand ready 
to prevent. See Hague v. C. I. O., 307 U.S. 496, 518, 525 
et seq. 

Here compliance with the state law does not preclude 
or even interfere with compliance with the act of Con- 
gress. The enforcement of both acts involves no more 
inconsistency, no more inconvenience to the individual, 
and no more embarrassment to either government than 
do any of the laws, state and national, such as revenue 
laws, licensing laws, or police regulations, where inter- 
state commerce is involved, which are equally applied to 
the citizen because he is subject, as are aliens, to a dual 
sovereignty. 


The Cuter Justice and Mr. Justice McRreyNno.ps 
concur in this opinion. 
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1. Rule 54 (d) of the Rules of Civil Procedure providing that “costs 
against the United States, its officers, and agencies shall be imposed 
only to the extent permitted by law,” is merely declaratory and 
effected no change of principle. P. &3. 

2. The Reconstruction Finance Corporation, a government agency 
whose transactions are akin to those of private enterprise and 
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which is empowered by statute to sue and be sued, has not been 
endowed by Congress with governmental immunity from the costs 
and equitable allowances which are the natural and appropriate 
incidents of litigation. P. 83. 

Held, that in an unsuccessful suit by the-Corporation to enjoin 
alleged infringements of trade-marks the right to which it claims 
as part of property on which it has taken mortgages and assign- 
ments as security for a loan, the Corporation is liable for costs 
and the additional allowance made by courts of equity in such 
cases in accordance with sound equity practice. 

111 F. 2d 940, affirmed. 


CERTIORARI, 311 U. S. 625, to review the affrmance of a 
decree which reversed an order of the District Court de- 
nying costs and an additional allowance, 29 F. Supp. 853, 
in a suit to enjoin an alleged infringement of trade- 
marks. 


Mr. Clifford J. Durr, with whom Solicitor General Bid- 
dle and Mr. Hans A. Klagsbrunn were on the brief, for 
petitioner. 


Mr. Arthur E. Sutherland, Jr. argued the cause, and 
Mr. George H. Harris was on a brief, for respondents. 


Mr. Cuter Justick HuGues delivered the opinion of 
the Court. 


Petitioner, Reconstruction Finance Corporation, took 
mortgages and assignments of real and personal property 
of a corporation, including its trade-marks and trade 
names, as security for a loan. On a sale by the trustee 
in bankruptcy of the debtor, petitioner purchased the 
property. A new corporation undertook to use the 
trade-marks and petitioner sought an injunction. De- 
cree went against petitioner. Defendants’ application 
for costs and additional allowance was denied. 29 F. 
Supp. 853. This order was reversed by the Circuit Court 
of Appeals, 111 F. 2d 940, and we granted certiorari 
because of a conflict of decisions. See Federal Deposit 
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Insurance Corporation vy. Casady, C. C. A. 10th, 106 
F. 2d 784. 

Rule 54 (d) of the Rules of Civil Procedure provides 
that “costs against the United States, its officers, and 
agencies shall be imposed only to the extent permitted 
by law.” This provision was merely declaratory and 
effected no change of principle. 

The Reconstruction Finance Corporation is a corpo- 
rate agency of the government, which is its sole stock- 
holder. 47 Stat. 5; 15 U. S. C. 601. It is managed by 
a board of directors appointed by the President by and 
with the advice and consent of the Senate. The Corpo- 
ration has wide powers and conducts financial operations 
on a vast scale. While it acts as a governmental agency 
in performing its functions (see Pittman v. Home Own- 
ers’ Loan Corp., 308 U.S. 21, 32, 33), still its transactions 
are akin to those of private enterprises and the mere fact 
that it is an agency of the government does not extend 
to it the immunity of the sovereign. Sloan Shipyards 
Corp. v. United States Fleet Corporation, 258 U. 8. 549, 
566, 567. Congress has expressly provided that the Re- 
construction Finance Corporation shall have power “to 
sue and be sued, to complain and to defend, in any court 
of competent jurisdiction, State or Federal.” There is 
nothing in the statutes governing its transactions which 
suggests any intention of Congress that in suing and 
being sued the Corporation should not be subject to the 
ordinary incident of unsuccessful litigation in being lia- 
ble for the costs which might properly be awarded 
against a private party in a similar case. 

We have had recent occasion to consider the status, in 
relation to suits, of a regional corporation chartered by 
the Reconstruction Finance Corporation and we have set 
forth the general principles which we think should govern 
in our approach to the particular question now presented. 
Keifer v. Reconstruction Finance Corporation, 306 U. 8. 
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381. In the Keifer case we did not find it necessary to 
trace to its origin the doctrine of the exceptional freedom 
of the United States from legal responsibility, but we 
observed that “because the doctrine gives the government 
a privileged position, it has been appropriately confined.” 
Hence, we declared that “the government does not be- 
come the conduit of its immunity in suits against its 
agents or instrumentalities merely because they do its 
work.” Jd., p. 388. Recognizing that Congress may en- 
dow a governmental corporation with the government’s 
immunity, we found the question to be “Has it done so?” 
That is, immunity in the case of a governmental agency 
is not presumed. We sought evidence that Congress 
had intended that its creature, considering the purpose 
and scope of its powers, should have the immunity which 
the sovereign itself enjoyed, and we noted the practice 
of Congress as an indication “of the present climate of 
opinion” which had brought governmental immunity 
from suit into disfavor. Accordingly, being unable to 
find that Congress had intended immunity from suit we 
denied it. 

It was with a similar approach that we decided in 
Federal Housing Administration v. Burr, 309 U. 8S. 242, 
that the Federal Housing Administration was subject to 
be garnished under state law for moneys due to an em- 
ployee. There, the Administrator under the National 
Housing Act was authorized “to sue and be sued in any 
court of competent jurisdiction, State or Federal.” 49 
Stat. 722. Starting from the premise indicated in the 
Keifer case that waivers by Congress of governmental 
immunity from suit should be liberally construed in the 
case of federal instrumentalities—that being in line with 
the current disfavor of the doctrine of governmental im- 
munity—we concluded that in the absence of a contrary 
showing “it must be presumed that when Congress 
launched a governmental agency into the commercial 




















R. F. C. v. MENIHAN CORP. 


81 Opinion of the Court. 


85 


world and endowed it with authority to ‘sue and be sued’ 
that agency is not less amenable to judicial process than 
a private enterprise under like circumstances would be.” 
Following that reasoning, the precise point of the deci- 
sion was that the words “sue and be sued” normally em- 
brace all civil process incident to the commencement or 
continuance of legal proceedings and hence embraced 
garnishment as part of that process. 

These decisions chart our course. The Reconstruction 
Finance Corporation is expressly authorized to sue and 
be sued. It has availed itself of that authority to bring 
the defendants into court to answer the charge of trade- 
mark infringement. The defendants have successfully 
resisted the charge and the question is whether they 
should be denied the usual incidents of their success. 
We apply the principle that there is no presumption 
that the agent is clothed with sovereign immunity. We 
look as in the Keifer and Burr cases to see whether Con- 
gress has endowed petitioner with that immunity and 
we find no indications whatever of such an intent. We 
apply the farther principle that the words “sue and be 
sued” normally include the natural and appropriate in- 
cidents of legal proceedings. The payment of costs by 
the unsuccessful litigant, awarded by the court in the 
proper exercise of the authority it possesses in similar 
cases, is manifestly such an incident. The additional 
allowance made by courts of equity in accordance with 
sound equity practice is likewise such an _ incident. 
Sprague v. Ticonic Bank, 307 U. S. 161. We perceive 
no reason for holding that petitioner may avail itself 
of the judicial process in accordance with the authority 
conferred upon it and escape the usual incidents of that 
process in case its assertions of right prove to be un- 
founded. On the contrary, we think that the unqualified 
authority to sue and be sued placed petitioner upon an 
equal footing with private parties as to the usual inci- 
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dents of suits in relation to the payment of costs and 
allowances. 
The judgment of the Circuit Court of Appeals is 


Affirmed. 


Mr. Justice Biack took no part in the consideration 
and decision of this case. 





UNITED STATES v. GILLILAND et at.* 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF TEXAS. 


No. 245. Argued January 10, 1941—Decided February 3, 1941. 


1. On an appeal under the Criminal Appeals Act the Court is con- 
cerned with the construction of the criminal statute involved and 
not with interpretation of the indictment as a pleading. P. 89. 

. That part of §35 of the Criminal Code, as amended by the Act 
of June 18, 1934, which makes it a crime knowingly and willfully 
to cause to be made or used any false affidavit, ete., knowing 
the same to contain any fraudulent statement, “in any matter 
within the jurisdiction of any department or agency of the United 
States,” is not restricted to cases involving pecuniary or property 
loss to the United States. P. 91. 

3. The language and history of the amending Act show that it was 
intended to protect the authorized functions of governmental de- 
partments and agencies from the perversion which might result 
from the deceptive practices described. P. 93. 

4. Section 35 of the Criminal Code, as amended by the Act of 
June 18, 1934, embraces verified reports falsely and fraudulently 
stating the amount of petroleum produced from specified wells 
or received from other producers, which reports were filed with a 
Federal Tender Board in purported compliance with executive 
regulations promulgated by the Secretary of the Interior, with 
the approval of the President, under the “Hot Oil” Act of Febru- 
ary 22, 1935. P. 95. 


to 


~ 


*In United States v. Cohn, 270 U. 8. 339, first paragraph of 
headnotes, change “§ 65” to § 35—REpPorTER. 
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By the Act last mentioned the transportation in interstate com- 
merce from any State of “contraband” oil produced therein—i. e., 
oil produced, transported or withdrawn from storage in excess of 
the amounts permitted under the laws and regulations of the 
State—was prohibited, and the President was authorized to pre- 
scribe enforcement regulations. 

. Section 35 of the Criminal Code as so applied is not invalid for 
indefiniteness. P. 91. 

6. The rule of ejusdem generis gives no warrant for narrowing alter- 
native provisions which the legislature has adopted with the 
purpose of affording added safeguards. P. 93. 

. The fact that the maximum penalty prescribed by §35 of the 
Criminal Code was greater than that fixed by the Act of February 
22, 1935, for violations of its provisions, is of no significance in 
the construction and application of the former. P. 95. 

8. The Act of February 22, 1935, supra, did not operate to supplant 
§ 35 of the Criminal Code in its application to affidavits, documents, 
etc., relative to the subject of excluding “hot oil” from interstate 
commerce. P. 95. 

35 F. Supp. 181, reversed. 


or 


~ 


APPEAL, under the Criminal Appeals Act, from a judg- 
ment sustaining a demurrer and quashing ten counts of 
an indictment. 


Mr. Herbert Wechsler, with whom Solicitor General 
Biddle, Assistant Attorney General Rogge, and Messrs. 
Ben F. Foster, George F. Kneip, and Fred E. Strine were 
on the brief, for the United States. 


Mr. F. W. Fischer for appellees. 

The general terms in the second clause relate to the 
things that are enumerated in the context of the Act. 
This clause gathers up the things that are of the same 
class as those that are enumerated. Salas v. United 
States, 234 F. 842; United States v. Bowman, 260 U. 8S. 
92; United States v. Walter, 263 U.S. 15; Mobile Trade 
Co. v. Lott, 12 Wall. 221; Greenleaf v. Goodrich, 101 U.S. 
278; Sewing Machine Cos. case, 18 Wall. 553; United 
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States v. Keitel, 211 U. 8. 370; United States v. Salen, 
235 U.S. 236. | 

The second clause should not be lifted out of the 
statute and be made to stand alone. This would create 
a multitude of new offenses that are entirely dissociated 
and distinct from the offenses enumerated in the Act. 
So treated, it would not be valid as a penal statute. 
United States v. Wiltberger, 5 Wheat. 76; United States 
v. Brewer, 139 U. 8S. 278; United States v. Resnick, 299 
U. S. 207; Connally v. General Construction Co., 269 
U. S. 385. 

Assuming that by the 1934 amendment Congress in- 
tended to prohibit the presentation and use of false pa- 
pers in connection with the shipment of “hot” oil, that 
part of the Act was repealed by implication when Con- 
gress later enacted what is known as the Connally Act, 
§ 715, Tit. 15, U. S. C., which is a self-sustained and or- 
ganic whole, covering in detail the entire subject of the 
shipment of “hot” or excessively produced oil in inter- 
state commerce. See Panama Refining Co. v. Ryan, 
293 U. S. 388; United States v. Powers, 307 U. 8. 214; 
United States v. Yuginovich, 256 U. 8. 450. 

The Connally Act is clearly inconsistent with the Act 
under which the indictment is brought. United States 
v. Windham, 264 F. 376; State v. Tate, 171 So. 108. 
Many other decisions from other jurisdictions are to the 
same effect. 

Otherwise, we have the same offense created and pun- 
ished by two distinct enactments; and at the election of 
the prosecuting officer the offender may receive as pun- 
ishment not more than six months in jail and two thou- 
sand dollars fine, or ten years in the penitentiary and ten 
thousand dollars fine. As to which, see United States v. 
Stever, 222 U. S. 157. 

In the charge of having violated the second clause of 
§ 35, an intent to accomplish a purpose that this clause 
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contemplates and prohibits is an ingredient of the offense 
and should be averred in the indictment. 


Mr. Cuier Justice HucuHes delivered the opinion of 
the Court. 


The District Court sustained a demurrer to ten counts 
of an indictment and the Government appeals. 18 U.S. 
C. 682. 

There were eleven counts in the indictment, the first 
of which, a conspiracy count, the District Court found 
good. The other counts now before us were based on 
§35 of the Criminal Code. 18 U.S. C. 80. Eight of 
these counts charged in substance that defendants had 
willfully caused to be made and used verified reports 
falsely and fraudulently stating the amount of petroleum 
produced from certain oil wells, and the other two counts 
made a similar charge with respect to verified reports as 
to the amount of petroleum received from certain pro- 
ducers. 

The District Court held that these substantive counts 
did not state an offense under § 35 of the Criminal Code 
as amended by the Act of June 18, 1934. 48 Stat. 996. 
The court plainly rested its decision upon its construction 
of the statute and hence direct appeal to this Court is 
properly brought. We are concerned only with the cor- 
rectness of this construction and not with the mere inter- 
pretation of the indictment as a pleading. United States 
v. Patten, 226 U. S. 525, 535; United States v. Birdsall, 
233 U. S. 223, 230; United States v. Kapp, 302 U. 8. 214, 
217; United States v. Borden Co., 308 U.S. 188, 195. 

Section 35, as amended, makes it a crime knowingly 
and willfully to “make or cause to be made any false 
or fraudulent statements or representations,” or to “make 
or use or cause to be,made or used any false bill, receipt, 


*See Act of April 4, 1938, c. 69, 52 Stat. 197. 
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voucher, roll, account, claim, certificate, affidavit, or dep- 
osition, knowing the same to contain any fraudulent 
or fictitious statement or entry, in any matter within 
the jurisdiction of any department or agency of the 
United States.” The reports containing the alleged false 
and fraudulent statements in this instance were charged 
to have related “to a matter within the jurisdiction of 
the Department of the Interior, the Secretary of the In- 
terior, and the Federal Tender Board No. 1, Kilgore, 
Texas.” 

By the Act of February 22, 1935, 49 Stat. 30, 31, 
the so-called “Hot Oil” Act, the transportation in inter- 
state commerce from any State of “contraband oi]” pro- 
duced therein was prohibited, such oil being that “pro- 
duced, transported, or withdrawn from storage” in excess 
of the amounts permitted under the laws of the State 
or regulations duly made by its agencies. The President 
was authorized to prescribe regulations for the enforce- 
ment of the Act, including the requirement of “reports, 
maps, affidavits, and other documents relating to the 
production, storage, refining, processing, transporting, or 
handling of petroleum and petroleum products.” Under 
this authority the President designated the Secretary of 
the Interior as his agent, and the latter promulgated 
regulations which the President approved. There was 
thus set up Federal Tender Board No. 1, to be located 
at Kilgore, Texas, tor the East Texas Field and monthly 
reports on forms approved by the Secretary were 
required to be filed with the Board.* 

If the provision of § 35, under which the indictment 
is laid, be construed according to its literal and natural 
import, it is manifest that the statute covers the offenses 


*15 U.S. C. 715-715d. 

*Executive Orders No. 6979, issued February 28, 1935; No. 
6980-B, Regulation XIV, approved March 1, 1935; No. 6980-C, 
approved March 1, 1935. 
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charged in the substantive counts. The affidavits and 
reports, as described in the indictment, containing state- 
ments alleged to be false and fraudulent, were made and 
used in a matter within the jurisdiction of a department 
and agency of the United States. Nor can the statute 
be deemed to be invalid because of indefiniteness. The 
affidavits and reports required had been sufficiently de- 
scribed and the duty enjoined had been adequately de- 
fined. Any one presenting the required affidavits and 
reports to the Board set up under the pertinent regula- 
tions was suitably charged with notice of the conse- 
quence of knowingly and willfully including therein any 
false and fraudulent statements. 

Defendant’s contention, which the District Court sus- 
tained, is that the broad language of the statutory pro- 
vision here involved should be restricted by construction 
so as to apply only to matters of a nature similar to those 
with which other provisions of § 35 deal, “such as claims 
against, rights to, or controversies about funds involved 
in ‘operations of the Government,’ ” that is, to matters in 
which the Government has some financial or proprietary 
interest. This contention is sought to be supported by 
the doctrine of ejusdem generis and the construction 
given to $35 prior to the amendment of 1934, and by 
reference to the incongruity of the penalty prescribed 
for violation of $35 as contrasted with the penalty pre- 
scribed by the Act of February 22, 1935, to the enforce- 
ment of which the requirements in question were di- 
rected. Defendant also presents the contention, upon 
which the District Court did not pass, that the Act of 
February 22, 1935, was intended to cover the entire sub- 
ject of the exclusion of “hot oil” from interstate com- 
merce and consequently operated as a repeal of all other 
provisions dealing with that matter. 

Before the amendment of 1934, § 35, after referring to 
the presentation of claims against the government which 
were known to be false or fraudulent, provided: 
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“or whoever, for the purpose of obtaining or aiding to 
obtain the payment or approval of such claim, or for the 
purpose and with the intent of cheating and swindling 
or defrauding the Government of the United States, or 
any department thereof, or any corporation in which 
the United States of America is a stockholder, shall 
knowingly and willfully falsify or conceal or cover up by 
any trick, scheme, or device a material fact, or make 
or cause to be made any false or fraudulent statements 
or representations, or make or use or cause to be made 
or used any false bill, receipt, voucher, roll, account, 
claim, certificate, affidavit, or deposition, knowing the 
same to contain any fraudulent or fictitious statement or 
entry; . .. shall be fined not more than $10,000 or im- 
prisoned not more than ten years, or both.” * 

Distinguishing that provision from § 37, the conspiracy 
section of the Criminal Code which by its terms extended 
broadly to every conspiracy “to defraud the United States 
in any manner or for any purpose,”* this Court held 
that § 35 which used the word “defrauding” in connection 
with “cheating and swindling” should be construed “as 
relating to the fraudulent causing of pecuniary or prop- 
erty loss” to the Government. And that meaning was 
deemed to be emphasized by the context found in other 
provisions of § 35. United States v. Cohn, 270 U. 8. 
339, 346, 347. 

The Act of June 18, 1934,° amended § 35 so that in 
place of the portion quoted above there were substituted 
these words: 

“or whoever shali knowingly and willfully falsify or 
conceal or cover up by any trick, scheme, or device a 
material fact, or make or cause to be made any false or 


*40 Stat. 1015. 

*See Haas v. Henkel, 216 U. S. 462, 479; Hammerschmidt Vv. 
United States, 265 U.S. 182, 188. 

°48 Stat. 996. 
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fraudulent statements or representations, or make or 
use or cause. to be made or used any false bill, receipt, 
voucher, roll, account, claim, certificate, affidavit, or dep- 
' osition, knowing the same to contain any fraudulent or 
fictitious statement or entry, in any matter within the 
jurisdiction of any department or agency of the United 
States or of any corporation in which the United States 
of America is a stockholder; . . . shall be fined” ete. 

The amendment eliminated the words “cheating and 
swindling” and broadened the provision so as to leave 
no adequate basis for the limited construction which had 
previously obtained. The statute was made to embrace 
false and fraudulent statements or representations where 
these were knowingly and willfully used in documents 
or affidavits “in any matter within the jurisdiction of 
any department or agency of the United States.” In 
this, there was no restriction to cases involving pecuniary 
or property loss to the government. The amendment. 
indicated the congressional intent to protect the author- 
ized functions of governmental departments and agencies 
from the perversion which might result from the decep- 
tive practices described. We see no reason why this 
apparent intention should be frustrated by construction. 

The rule of ejusdem generis is a familiar and useful 
one in interpreting words by the association in which 
they are found, but it gives no warrant for narrowing 
alternative provisions which the legislature has adopted 
with the purpose of affording added safeguards. “The 
rule of ‘ejusdem generis’ is applied as an aid in ascer- 
taining the intention of the legislature, not to subvert 
it when ascertained.” Texas v. United States, 292 U. S. 
522, 534. 

If the language of the amended section could be 
deemed ambiguous, .the legislative history of the amend- 
ment would dispel any doubt as to the congressional 
purpose. Legislation had been sought by the Secretary 
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of the Interior to aid the enforcement of laws relating 
to the functions of the Department of the Interior and, 
in particular, to the enforcement of regulations under 
$9 (c) of the National Industrial Recovery Act of 19337 
with respect to the transportation of “hot oil.” The 
Secretary’s effort was due, as he stated, to the lack of a 
law under which prosecutions might be had “for the pres- 
entation of false papers.” * The bill which was passed 
by Congress, however, was amended in its final stages 
so as to require “intent to defraud the United States.” ® 
This bill was returned by the President without his ap- 
proval for the reason that the offense as defined was cov- 
ered by existing law which provided for more severe pun- 
ishment than that proposed by the bill.*° Another meas- 
ure was then proposed by the Secretary of the Interior 
which would obviate these objections and accomplish 
the purpose of reaching the presentation of false papers 
in relation to “hot oil.” A bill was then passed and ap- 
proved which included, with other amendments of § 35 
the provision now before us, omitting the limiting words 
which had been deemed to make the former provision ap- 
plicable only to cases where pecuniary or property loss to 
the government had been caused.'? The report of the 
Judiciary Committee of the Senate. stated that the 
amendment in question had been proposed by the De- 
partment of the Interior with the purpose “of reaching 
a large number of cases involving the shipment of ‘hot’ 


*48 Stat. 195, 200. 

*See letter of the Secretary of the Interior to the Chairman of the 
Judiciary Committee of the Senate dated February 7, 1934. S. Rep. 
No. 288, 73d Cong., 2d sess.; 78 Cong. Rec., Pt. 3, p. 2859. See, 
also, H. Rep. No. 829, 73d Cong., 2d sess. 

°78 Cong. Rec., Pt. 4, pp. 3724, 3725; Pt. 6, p. 5746. 

78 Cong. Rec., Pt. 6, p. 6778. 

“78 Cong. Rec., Pt. 10, pp. 11270, 11271; Pt. 11, p. 11513. Act 
of June 18, 1934, 48 Stat. 996. 
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oil, where false papers are presented in connection there- 
with.” ** 

The fact that the Secretary of the Interior was then 
secking aid in the enforcement of $9 (c) of the National 
Industrial Recovery Act, which this Court later found 
to be invalid (Panama Refining Co. v. Ryan, 293 U. S. 
388), in no way affects the present application of the 
statute. Its provisions were not limited to the enforce- 
ment of $9 (c) of the National Industrial Recovery 
Act but were enacted with appropriate breadth so that 
they at once applied to the presentation of affidavits, 
reports, ete., required by the subsequent Act of Febru- 
ary 22, 1935, and the regulations duly prescribed there- 
under. In the light of the text of the Act of 1934, 
amending § 35, and its legislative history, it is also clear 
that the fact that the penalty prescribed by § 35 was 
greater than that fixed by the Act of February 22, 1935, 
has no significance in connection with the construction 
and application of the former. The matter of penalties 
lay within the discretion of Congress. Section 35 cov- 
ered a variety of offenses and the penalties prescribed 
were maximum penalties which gave a range for judicial 
sentences according to the circumstances and gravity of 
particular violations. 

Similarly lacking in merit is the contention that the 
Act of February 22, 1935, operated to repeal § 35 as 
amended in 1934, so far as the latter applied to affidavits, 
documents, ete., presented in relation to “hot oil.” There 
Was no express repeal and there was no repugnancy in 
the subject matter of the two statutes which would jus- 
tify an implication of repeal. The Act of 1934, with its 
provision as to false and fraudulent papers, has its place 
as a fitting complement to the Act of 1935 as well as to 
other statutes under which, in connection with the au- 


*S. Rep. No. 1202, 73d Cong., 2d sess. 
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thorized action of governmental departments or agencies, 
the presentation of affidavits, documents, etc., is required. 
There is no indication of an intent to make the Act of 
1935 a substitute for any part of the provision in § 35. 
See Posadas v. National City Bank, 296 U. S. 497, 503, 
504; United States v. Borden Company, 308 U. 8S. 188, 
198, 199. 

The judgment sustaining the demurrer to counts 2 to 
11, inclusive, is reversed and the cause is remanded to the 
District Court for further proceedings in conformity with 
this opinion. 

Reversed. 


Mr. Justice Murpuy took no part in the consideration 
and decision of this case. 





RAWLINGS, RECEIVER, v. RAY. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 327. Argued January 17, 1941—Decided February 3, 1941. 


1. The state statute of limitations applies in an action by the re- 
ceiver of an insolvent national bank against a stockholder to 
collect a Comptroller’s assessment. P. 97. 

. In such an action the question when the cause of action accrued, 
as a complete and present cause of action, is a federal question 
turning upon the construction of the assessment and the authority 
of the Comptroller to make it under applicable federal legislation. 
P. 98. 

3. In making a stockholders’ assessment, the Comptroller is authorized 

to fix a later date for its payment. P. 99. 

4. In an action by the receiver of an insolvent national bank in 
Arkansas to collect a Comptroller’s assessment, held that the three 
years statute of limitations of Arkansas began to run not on the 
day when the assessment was made but on a later day on or 
before which it was expressly made payable. P. 98. 

111 F, 2d 695, reversed. 


to 
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CERTIORARI, 311 U.S. 627, to review the affirmance of 
a judgment sustaining a plea of the statute of limitations 
in a suit by the receiver of a national bank to collect 
- an assessment from a stockholder. 


Mr. George P. Barse, with whom Mr. Lee Roy Stover 
and Miss Harriet Buckingham were on the brief, for 
petitioner. 


Mr. Earl King submitted for respondent. 


Mr. Curer Justice Hucuess delivered the opinion of 
the Court. 


Petitioner is the receiver of the Lee County National 
Bank of Marianna, Arkansas, which in 1933 was declared 
by the Comptroller of the Currency to be insolvent. On 
November 6, 1935, the Comptroller assessed its share- 
holders fifty per centum of the par value of their shares. 
The assessment was required to be paid on or before 
December 13, 1935, and the receiver gave notice accord- 
ingly. As respondent failed to pay, the receiver brought 
suit on December 7, 1938, in the District Court of the 
United States for the Eastern District of Arkansas to 
recover the amount assessed. Respondent pleaded the 
Arkansas statute of limitations which provides that such 
an action must be commenced “within three years after 
the cause of action shall accrue.” Pope’s Digest of Stat- 
utes of Arkansas (1937), $8928. The District Court 
sustained the plea and its judgment was affirmed by the 
Circuit Court of Appeals. 111 F. 2d 695. Because of 
a conflict of decisions we granted certiorari. See Stras- 
burger v. Schram, Ct. App. D. C., 93 F. 2d 246; Reich v. 
Van Dyke, C. C. A. 3d, 107 F. 2d 682; Haight v. First 
Trust & Deposit Co., C. C. A. 2d, 112 F. 2d 572; Mac- 
Pherson v. Schram, C. C. A. 5th, 112 F. 2d 674. 

The state statute of limitations is applicable. Mc- 
Donald vy. Thompson, 184 U. S. 71, 72; McClaine v. 


301335°—41——-7 
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Rankin, 197 U.S. 154, 158. The question is whether the 
statute began to run on the date of the assessment, as 
held by the court below, or on the date fixed for pay- 
ment. The words “after the cause of action shall accrue” 
in the Arkansas statute have their usual meaning and 
refer to “a complete and present cause of action.” Hol- 
loway v. Morris, 182 Ark. 1096, 1099; 34 8S. W. 2d 750, 
752. 

The question as to the time when there was a complete 
and present cause of action so that the receiver could 
enforce by suit the liability imposed by the Comptrol- 
ler’s assessment is a federal question and turns upon the 
construction of the assessment and the authority of the 
Comptroller to make it under the applicable federal legis- 
lation. 

While the assessment was made on November 6, 1935, 
it was expressly made payable on or before December 13, 
1935. Respondent was allowed until that date to pay 
and prior thereto suit could not be maintained against 
him. Hence the statute of limitations did not begin to 
run until December 13, 1935, and the suit was in time. 

The case of Pufahl v. Estate of Parks, 299 U. S. 217 
(upon which the court below relied) is not to the con- 
trary. The question now presented was not there in- 
volved. In that case, after the death of a stockholder 
of a national bank, and after the expiration of one year 
from the date of letters testamentary, ‘the Comptroller 
of the Currency made an assessment upon the decedent's 
estate. The state court, applying a state statute, had 
disallowed the receiver’s claim upon the assessment as 
against undistributed assets in the hands of the execu- 
tors, which had been inventoried within a year from the 
date of letters testamentary, because the claim did not 
accrue and was not presented to the probate court within 
that period, but allowed the claim as to assets not inven- 
toried within the year. We affirmed the judgment. We 
said that where an assessment had been made in the de- 
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cedent’s lifetime an accrued and provable debt existed 
against his estate, and that if the assessment were made 
after his death a claim against the funds and assets of 
the estate accrued as of the date of the assessment. 
Further, that the claim of the receiver, although based 
upon a federal statute, could be enforced only in con- 
formity with the law of the forum governing the recovery 
of debts of like nature (/d., pp. 224, 225) and that the 
non-discriminatory legislation of Illinois where the suit 
was brought was controlling. We observed that the con- 
tingent obligation of a stockholder to pay an assessment 
was rendered absolute by the Comptroller’s action in 
ordering one and that from the moment of the order of 
assessment the receiver had a claim which would support 
an action at common law against a living stockholder or 
the executor of a deceased stockholder; that if the as- 
sessment were made after the estate had been distributed, 
the receiver could recover from the distributees or heirs 
if and up to the extent they were liable under the ap- 
plicable local law. Jd., pp. 222, 223. 

In all this we were not considering or deciding the 
question of the application of a statute of limitations 
to a suit against a stockholder upon an assessment made 
by the Comptroller where payment was not required be- 
fore a specified date, prior to which no suit could be 
maintained. 

We find no ground for questioning the authority of 
the Comptroller in making an assessment to fix a later 
date for its payment. The federal legislation does not 
impose or suggest any such limitation upon the exercise 
of his power. 12 U.S. C. 63, 64, 191, 192. What was 
done in the instant case appears to be in accord with a 
practice of long standing. 

The judgment of the Circuit Court of Appeals is re- 
versed and the cause is remanded to the District Court 
for further proceedings in conformity with this opinion. 


Reversed. 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 


FOR THE SOUTHERN DISTRICT OF GEORGIA, 
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1. 


es) 


6. 


The Fair Labor Standards Act of 1938 provides for fixing minimum 
wages and maximum hours for employees engaged in the production 
of goods for interstate commerce, with increased compensation for 
overtime, and forbids, under pain of fine and imprisonment: 
(1) violation by an employer of such wage and hour provisions; 
(2) shipment by him in interstate commerce of any goods in the 
production of which any employee was employed in violation of 
such provisions; and (3) failure of the employer to keep such rec- 
ords of his employees and of their wages and hours, as shall be pre- 
scribed by administrative regulation or order. Held within the 
commerce power and consistent with the Fifth and Tenth Amend- 
ments. P. 111. 


. While manufacture is not of itself interstate commerce, the ship- 


ment of manufactured goods interstate is such commerce and the 
prohibition of such shipment by Congress is a regulation of inter- 
state commerce. P. 113. 


. Congress, following its own conception of public policy concerning 


the restrictions which may appropriately be imposed on interstate 
commerce, is free to exclude from it articles whose use in the 
State for which they are destined it may conceive to be injurious 
to the public health, morals or welfare, even though the State has 
not sought to regulate their use. P. 114. 


. Such regulation is not a forbidden invasion of state power merely 


because either its motive or its consequence is to restrict the use 
of articles of commerce within the States of destination; and is 
valid unless prohibited by other Constitutional provisions. P. 114. 


. The motive and purpose of the present regulation are plainly to 


make effective the Congressional conception of public policy that 
interstate commerce should not be made the instrument of com- 
petition in the distribution of goods produced under substandard 
labor conditions, which competition is injurious to the commerce 
and to the States from and to which it flows. P. 115. 

The motive and purpose of a regulation of interstate commerce 
are matters for the legislative judgment upon the exercise of which 
the Constitution places no restriction and over which the courts 
are given no control. P. 115. 
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7. In prohibiting interstate shipment of goods produced under the 
forbidden substandard labor conditions the Act is within the au- 
thority of Congress, if no Constitutional provision forbids. P. 115. 

8. Hammer v. Dagenhart, 247 U. 8. 251, overruled; Carter v. Carter 
Coal Co., 298 U. 8. 238, declared to have been limited. Pp, 
115, 123. 

9. The “production for interstate commerce” intended by the Act 
includes, at least, production of goods, which, at the time of 
production, the employer, according to the normal course of his 
business, intends or expects to move in interstate commerce al- 
though, through the exigencies of the business, all of the goods 
may not thereafter actually enter interstate commerce. P. 117. 

10. The power of Congress over interstate commerce extends to 
those intrastate activities which so affect interstate commerce or 
the exercise of the power of Congress over it as to make their 
regulation an appropriate means to the attainment of a legitimate 
end,—the exercise of the granted power of Congress to regulate 
interstate commerce. P. 118. 

11. Congress, having by the present Act adopted the policy of exclud- 
ing from interstate commerce all goods produced for that com- 
merce which do not conform to the specified labor standards, it 
may choose the means reasonably adapted to the attainment of 
the permitted end, even though they involve control of intrastate 
activities. P. 121. 

12. Independently of the prohibition of shipment or transportation 
of the proscribed goods, the provision of the Act for the suppression 
of their production for interstate commerce is within the com- 
merce power. P, 122. 

13. The Tenth Amendment is not a limitation upon the authority 
of the National Government to resort to all means for the exercise 
of a granted power which are appropriate and plainly adapted 
to the permitted end. P. 123. 

14. The requirements of the Act as to the keeping of records are 
valid as incidental to the wage and hour requirements. P. 124. 

15. The wage and hour provisions of the Act do not violate the 
due process clause of the Fifth Amendment. P. 125. 

16. In its criminal aspect, the Act is sufficiently definite to meet 
constitutional demands. P. 125. 

32 F. Supp. 734, reversed. 


Appr, under the Criminal Appeals Act, from a judg- 
ment quashing an indictment. 
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Solicitor General Biddle, with whom Assistant At- 
torney General Arnold and Messrs. Robert L. Stern, 
Hugh B. Cox, Warner W. Gardner, J. Saxton Daniel, 
Gerard D. Reilly, and Irving J. Levy were on the brief, 
for the United States. 

No State, acting alone, could require labor standards 
substantially higher than those obtaining in other States 
whose producers and manufacturers competed in the in- 
terstate market. Employers with lower labor standards 
possess an unfair advantage in interstate competition, 
and only the national government can deal with the 
problem. 

The congressional committees made specific findings 
which were embodied in the Act as the congressional 
judgment that low labor standards were detrimental to 
the health and efficiency of workers, caused the channels 
of interstate commerce to spread those labor conditions 
among the States, burdened interstate commerce, led to 
labor disputes obstructing that commerce, and consti- 
tuted an unfair method of competition. These findings 
accord with facts of which this Court has already taken 
judicial notice, and are conclusive. 

The incapacity of the individual States to remedy the 
serious evils resulting from long hours and low wages in 
interstate industry rests in part upon the commerce 
clause itself, which prevents the States from forbidding 
importation of goods produced under substandard con- 
ditions. Baldwin y. Seelig, 294 U.S. 511. And, even if 
a State could constitutionally protect its industries within 
its own borders, it could not safeguard them against the 
loss of their markets in other States. The commerce 
clause was designed to empower the national government 
to deal with such problems. 

The phrase “interstate commerce” had at the time of 
the adoption of the Constitution a meaning equivalent 
to “the interrelated business transactions of the several 
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States.” Lexicographers, economists, and authors used 
the term “commerce” to refer not only to the narrow 
concept of sale or exchange, but to include the entire 
moneyed economy, embracing production and manufac- 
ture as well as exchange. 

The decisions of this Court, from the beginning, have 
recognized that the commerce clause gives Congress 
power to meet the economic problems of the Nation, 
whatever they may be. Gibbons v. Ogden, 9 Wheat. 1, 
194-195. See also Minnesota Rate Cases, 230 U. S. 352, 
398. Labor conditions, so far from being the concern 
of the individual States alone, can now adequately be reg- 
ulated only by Congress. The commerce clause, in in- 
capacitating the States, gives the requisite power to Con- 
gress, 

Section 15 (a) (1) forbids the interstate shipment of 
goods produced under substandard labor conditions. The 
provision is on its face a regulation of interstate com- 
merce, and therefore within the powers of Congress. 
Mulford vy. Smith, 307 U. 8. 38; Electric Bond & Share 
Co. v. Commission, 303 U. S. 419, 442; Kentucky Whip 
& Collar Co. v. Illinois Central R. Co., 299 U. 8. 334, 347. 

It can no longer be asserted that the power of Congress 
to restrict or condition interstate commerce is limited to 
articles in themselves harmful or deleterious. 

The suggestion that Congress cannot regulate inter- 
state commerce for ends which do not concern commerce 
itself is also unavailing. The Act, intended to prevent 
unfair competition and the spread of harmful conditions 
in interstate commerce, has a goal which is commercial 
in the strictest sense. But, even if it were concerned 
simply with humanitarian ends, it would none the less be 
within the commerce power. That power is measured by 
what it regulates, not by what it affects. 

Hammer v. Dagenhart, 247 U. S. 251, has been repu- 
diated by subsequent decisions of this Court. 
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Section 15 (a) (2) is an appropriate means by which 
to keep the interstate channels free of goods produced 
under substandard conditions. Intrastate acts lie within 
the power of Congress when necessary effectively to con- 
trol interstate transactions, and Congress need not wait 
until transportation commences in its effort to protect 
the flow of commerce. Shreveport Case, 234 U.S. 342. 

Even if $15 (a) (2) were entirely independent of 
$15 (a) (1), it would constitute a valid control over 
unfair competition in interstate commerce. 

The Labor Board Cases are controlling because Con- 
gress has found that § 15 (a) (2) will diminish the ob- 
structions to interstate commerce which flow from labor 
disputes. 

The Schechter case, 295 U. S. 495, applied only to 
local activities after interstate commerce had ended. 
The Carter Coal case, 298 U.S. 238, is wholly inconsistent 
with the subsequent decisions of this Court, in particular 
Santa Cruz Fruit Packing Co. v. National Labor Rela- 
tions Board, 303 U. S. 453, and should now be overruled. 

Sections 11 (¢c) and 15 (a) (5), requiring employers to 
keep records and forbidding them to make false reports, 
are ancillary to the regulatory sections of the Act. 

The Tenth Amendment merely reserves to the States 
“the powers not delegated to the United States.” That 
it is not a limitation upon the exercise of the powers 
which are delegated to the Federal Government is con- 
firmed by the history of its adoption. 

From Martin v. Hunter’s Lessee, 1 Wheat. 304, 325, 
to Wright v. Union Central Life Ins. Co., 304 U. S. 502, 
516, the Court has repeatedly recognized that the Tenth 
Amendment adds nothing to the Constitution. A few 
of the relatively recent decisions of this Court suggesting 
a contrary view cannot be taken to have overruled sub 
silentio so important a constitutional doctrine. 

The Act does not violate the Fifth Amendment. 
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Mr. Archibald B. Lovett for appellee. 

The Act attempts to regulate conditions in the pro- 
duction of goods, and can not be sustained as a power 
delegated to Congress to regulate interstate commerce. 
The origin of the commerce clause, the nature of our 
constitutional system, and the course of judicial deci- 
sions prevent. 

A prohibition of shipment in interstate commerce is 
not necessarily within the congressional power. United 
States v. Butler, 297 U. S. 1; Hammer v. Dagenhart, 
247 U. S. 251; Labor Board Cases, 301 U.S. 1, et seq.; 
Bailey v. Drexel Furniture Co., 259 U.S. 20. 

Nor is the imposition of conditions upon shipment 
in interstate commerce necessarily valid regulation. The 
subjects upon which the conditions react must be ex- 
amined to determine whether the requisite relation to 
the needs of interstate commerce exists. If prohibition 
per se be valid, Congress could deny the channels of inter- 
state commerce to commodities produced with labor of 
a certain creed or color. 

A clear distinction exists between the power of Con- 
gress to prohibit interstate shipments of harmful and 
deleterious goods and its power to regulate shipments of 
useful commodities. Prohibition of shipments of harm- 
ful commodities does not infringe upon, but supplements, 
the powers of the other governmental units which might 
be affected; whereas, in the case of useful and harm- 
less commodities the separate interests are unequally 
affected. 

Mere similarity of commercial problems which are 
common to all of the States does not mean that Congress 
may legislate with respect to such problems. The con- 
centration of population in urban areas and the increas- 
ing use of motor vehicles have created serious traffic 
problems in all of the States of the Union. But the 
cumulative effect of these conditions upon commerce 
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among the States and their prevalence throughout the 
country would not validate uniform regulation of traffic 
by Congress. 

The Congressional power over intrastate commerce is 
limited to the regulation of intrastate activities which 
directly affect interstate commerce. Schechter Poultry 
Corp. v. United States, 295 U. 8. 495, 548; Carter v. 
Carter Coal Co., 298 U.S. 238, 308. 

Conditions in production like those involved here have 
always been held to affect interstate commerce only in- 
directly. Their control is therefore subject solely to the 
reserved powers of the States. 

The proposition that every conceivable legislative 
power is conferred by $8 of Article I of the Constitution 
is in direct conflict with the doctrine that the Federal 
Government is a government of enumerated powers. 
Moreover, there is no need for a finding that legislative 
power over every matter of concern to the people of the 
States and of the Naiion is lodged in either the State or 
Federal Governments, individually or collectively, since 
the Tenth Amendment expressly stipulates that certain 
powers are reserved to the people. Kansas v. Colorado, 
206 U. 8. 46, 89-91. 

Administrative expediency can not justify regulation 
of intrastate matters where the result is to obscure com- 
pletely the boundaries of national and state power. 
Schechter Poultry Corp. v. United States, 295 U.S. 495, 
507-508; Carter v. Carter Coal Co., 298 U. 8. 238, 246, 
292, et seq. 

The doctrine which permits the regulation of intrastate 
transactions which are so commingled with interstate 
transactions that all must be regulated if the latter are 
to be effectively controlled, is inapplicable. 

Although not required to stay its hand until actual 
movement in interstate commerce begins, Congress may 
extend its power only to those transactions occurring be- 
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fore the commencement of interstate movement whose 
relationship to interstate commerce is sufficiently close 
and substantial to justify congressional action. 

Failure to conform to the statutory standard of mini- 
mum wages and maximum hours in such manufacturing 
establishments as appellee’s does not in such a manner 
affect interstate commerce, nor constitute such an unfair 
method of competition, as to be subject to the regulatory 
power of Congress. 

The Government’s argument is an indirect attack upon 
the dual system of government established by the Con- 
stitution. Schechter Poultry Corp. v. United States, 295 
U.S. 495, 549. 

The Government would solve the problem of the divi- 
sion of governmental powers by rendering the Federal 
Government dominant in all commercial and economic 
matters. 

The power to control the conditions of production in 
the manner attempted by the Act is the power to impose 
the standard of living of one section of the country upon 
another, to discriminate against the industries of one 
section and in favor of those of another, and to equalize 
economie conditions by eliminating the economic advan- 
tages of more fortunate localities. If Congress may elim- 
inate differentials in labor conditions, it may likewise 
eliminate other economic differentials which affect condi- 
tions in interstate commerce. Kidd vy. Pearson, 128 U.S. 
1, 21-22. 

Cases cited under the Federal Trade Commission Act 
and under the Sherman Act are inapplicable. In those 
decisions the condemned practices tended to restrict com- 
petition in interstate commerce. 

The fact that individual States can not adequately 
protect the markets which lie outside their borders for 
the orderly sale of their products does not vest in the 
national government unqualified power to regulate com- 
petition in those interstate markets. 
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Failure to conform to the statutory standard of mini- 
mum wages and maximum hours in such manufacturing 
establishments as appellee’s does not lead to labor dis- 
putes which burden and obstruct commerce, nor interfere 
with the orderly and fair marketing of goods in com- 
merce. 

The Act deprives appellee of liberty and property with- 
out due process of law, and of the freedom of contract 
guaranteed by the Fifth Amendment. It is arbitrary and 
capricious; and is indefinite as to what persons are sub- 
ject to its penal provisions. 


Mr. Justice Srone delivered the opinion of the 
Court. 


The two principal questions raised by the record in 
this case are, first, whether Congress has constitutional 
power to prohibit the shipment in interstate commerce 
of lumber manufactured by employees whose wages are 
less than a prescribed minimum or whose weekly hours 
of labor at that wage are greater than a prescribed maxi- 
mum, and, second, whether it has power to prohibit the 
employment of workmen in the production of goods “for 
interstate commerce” at other than prescribed wages and 
hours. A subsidiary question is whether in connection 
with such prohibitions Congress can require the employer 
subject to them to keep records showing the hours worked 
each day and week by each of his employees including 
those engaged “in the production and manufacture of 
goods to-wit, lumber, for ‘interstate commerce.’ ” 

Appellee demurred to an indictment found in the 
district court for southern Georgia charging him with 
violation of $15 (a) (1) (2) and (5) of the Fair Labor 
Standards Act of 1938; 52 Stat. 1060, 29 U. S. C. § 201, 
et seq. The district court sustained the demurrer and 
quashed the indictment and the case comes here on direct 
appeal under § 238 of the Judicial Code as amended, 28 

















UNITED STATES v. DARBY. 


100 Opinion of the Court. 


U.S. C. § 345, and § 682, Title 18 U.S. C., 34 Stat. 1246, 
which authorizes an appeal to this Court when the judg- 
ment sustaining the demurrer “is based upon the invalid- 
ity or construction of the statute upon which the indict- 
ment is founded.” 

The Fair Labor Standards Act set up a comprehensive 
legislative scheme for preventing the shipment in inter- 
state commerce of certain products and commodities pro- 
duced in the United States under labor conditions as 
respects wages and hours which fail to conform to stand- 
ards set up by the Act. Its purpose, as we judicially 
know from the declaration of policy in §2 (a) of the 
Act,’ and the reports of Congressional committees pro- 
posing the legislation, 8. Rept. No. 884, 75th Cong. Ist 
Sess.; H. Rept. No. 1452, 75th Cong. 1st Sess.; H. Rept. 
No. 2182, 75th Cong. 3d Sess., Conference Report, H. 
Rept. No. 2738, 75th Cong. 3d Sess., is to exclude from 
interstate commerce goods produced for the commerce 
and to prevent their production for interstate commerce, 
under conditions detrimental to the maintenance of the 
minimum standards of living necessary for health and 
general well-being; and to prevent the use of interstate 


"See. 2. (a) The Congress hereby finds that the existence, in indus- 
tries engaged in commerce or in the production of goods for com- 
merce, of labor conditions detrimental to the maintenance of the 
minimum standard of living necessary for health, efficiency, and 
general well-being of workers (1) causes commerce and the chan- 
nels and instrumentalities of commerce to be used to spread and 
perpetuate such labor conditions among the workers of the several 
States; (2) burdens commerce and the free flow of goods in com- 
merce; (3) constitutes an unfair method of competition in 
commerce; (4) leads to labor disputes burdening and obstructing 
commerce and the free flow of goods in commerce; and (5) interferes 
with the orderly and fair marketing of goods in commerce. 

Section 3 (b) defines “commerce” as “trade, commerce, transpor- 
tation, transmission, or communication among the several States or 
from any State to any place outside thereof.” 
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commerce as the means of competition in the distribution 
of goods so produced, and as the means of spreading and 
perpetuating such substandard labor conditions among 
the workers of the several states. The Act also sets up 
an administrative procedure whereby those standards 
may from time to time be modified generally as to in- 
dustries subject to the Act or within an industry in ac- 
cordance with specified standards, by an administrator 
acting in collaboration with “Industry Committees” ap- 
pointed by him. 

Section 15 of the statute prohibits certain specified acts 
and $16 (a) punishes willful violation of it by a fine of 
not more than $10,000 and punishes each conviction after 
the first by imprisonment of not more than six months 
or by the specified fine or both. Section 15 (1) makes 
unlawful the shipment in interstate commerce of any 
goods “in the production of which any employee was 
employed in violation of section 6 or section 7,” which 
provide, among other things, that during the first year of 
operation of the Act a minimum wage of 25 cents per 
hour shall be paid to employees “engaged in [interstate] 
commerce or the production of goods for [interstate] 
commerce,” § 6, and that the maximum hours of employ- 
ment for employees “engaged in commerce or the pro- 
duction of goods for commerce” without increased com- 
pensation for overtime, shall be forty-four hours a week. 
§ 7. 

Section 15 (a) (2) makes it unlawful to violate the 
provisions of $$ 6 and 7 including the minimum wage and 
maximum hour requirements just mentioned for em- 
ployees engaged in production of goods for commerce. 
Section 15 (a) (5) makes it unlawful for an employer 
subject to the Act to violate § 11 (c) which requires him 
to keep such records of the persons employed by him and 
of their wages and hours of employment as the adminis- 
trator shall prescribe by regulation or order. 
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The indictment charges that appellee is engaged, in 
the State of Georgia, in the business of acquiring raw 
materials, which he manufactures into finished lumber 
with the intent, when manufactured, to ship it in inter- 
state commerce to customers outside the state, and that 
he does in fact so ship a large part of the lumber so pro- 
duced. There are numerous counts charging appellee 
with the shipment in interstate commerce from Georgia 
to points outside the state of lumber in the production of 
which, for interstate commerce, appellee has employed 
workmen at less than the prescribed minimum wage or 
more than the prescribed maximum hours without pay- 
ment to them of any wage for overtime. Other counts 
charge the employment by appellee of workmen in the 
production of lumber for interstate commerce at wages 
at less than 25 cents an hour or for more than the maxi- 
mum hours per week without payment to them of the 
prescribed overtime wage. Still another count charges 
appellee with failure to keep records showing the hours 
worked each day a week by each of his employees as 
required by $11 (c) and the regulation of the adminis- 
trator, Title 29, Ch. 5, Code of Federal Regulations, Part 
516, and also that appellee unlawfully failed to keep 
such records of employees engaged “in the production 
and manufacture of goods, to-wit lumber, for interstate 
commerce.” 

The demurrer, so far as now relevant to the appeal, 
challenged the validity of the Fair Labor Standards Act 
under the Commerce Clause and the Fifth and Tenth 
Amendments. The district court quashed the indict- 
ment in its entirety upon the broad grounds that the Act, 
which it interpreted as a regulation of manufacture 
within the states, is unconstitutional. It declared that 
manufacture is not interstate commerce and that the reg- 
ulation by the Fair Labor Standards Act of wages and 
hours of employment of those engaged in the manufac- 
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ture of goods which it is intended at the time of produc- 
tion “may or will be” after production “sold in interstate 
commerce in part or in whole” is not within the congres- 
sional power to regulate interstate commerce. 

The effect of the court’s decision and judgment is thus 
to deny the power of Congress to prohibit shipment in 
interstate commerce of lumber produced for interstate 
commerce under the proscribed substandard labor con- 
ditions of wages and hours, its power to penalize the em- 
ployer for his failure to conform to the wage and hour 
provisions in the case of employees engaged in the produc- 
tion of lumber which he intends thereafter to ship in in- 
terstate commerce in part or in whole according to the 
normal course of his business and its power to compel him 
to keep records of hours of employment as required by 
the statute and the regulations of the administrator. 

The case comes here on assignments by the Govern- 
ment that-the district court erred insofar as it held that 
Congress was without constitutional power to penalize 
the acts set forth in the indictment, and appellee seeks 
to sustain the decision below on the grounds that the pro- 
hibition by Congress of those Acts is unauthorized by the 
Commerce Clause and is prohibited by the Fifth Amend- 
ment. The appeal statute limits our jurisdiction on this 
appeal to a review of the determination of the district 
court so far only as it is based on the validity or construc- 
tion of the statute. United States vy. Borden Co., 308 
U.S. 188, 193-195, and cases cited. Hence we accept the 
district court’s interpretation of the indictment and con- 
fine our decision to the validity and construction of the 
statute. 

The prohibition of shipment of the proscribed goods in 
interstate commerce. Section 15 (a) (1) prohibits, and 
the indictment charges, the shipment in interstate com- 
merce, of goods produced for interstate commerce by 
employees whose wages and hours of employment do not 
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conform to the requirements of the Act. Since this sec- 
tion is not violated unless the commodity shipped has 
been produced under labor conditions prohibited by § 6 
and § 7, the only question arising under the commerce 
clause with respect to such shipments is whether Con- 
gress has the constitutional power to prohibit them. 

While manufacture is not of itself interstate commerce, 
the shipment of manufactured goods interstate is such 
commerce and the prohibition of such shipment by Con- 
gress is indubitably a regulation of the commerce. The 
power to regulate commerce is the power “to preseribe 
the rule by which commerce is governed.” Gibbons v. 
Ogden, 9 Wheat. 1, 196. It extends not only to those 
regulations which aid, foster and protect the commerce, 
but embraces those which prohibit it. Reid v. Colorado, 
187 U.S. 187; Lottery Case, 188 U. 8. 321; United States 
v. Delaware & Hudson Co., 213 U. 8. 366; Hoke v. United 
States, 227 U. S. 308; Clark Distilling Co. v. Western 
Maryland Ry. Co., 242 U. 8. 311; United States v. Hill, 
248 U.S. 420; McCormick & Co. v. Brown, 286 U. S. 131. 
It is conceded that the power of Congress to prohibit 
transportation in interstate commerce includes noxious 
articles, Lottery Case, supra; Hipolite Egg Co. v. United 
States, 220 U. 8S. 45; ef. Hoke v. United States, supra; 
stolen articles, Brooks v. United States, 267 U. 8S. 432; 
kidnapped persons, Gooch v. United States, 297 U.S. 124, 
and articles such as intoxicating liquor or convict made 
goods, traffic in which is forbidden or restricted by the 
laws of the state of destination. Kentucky Whip & Col- 
lar Co. v. Illinois Central R. Co., 299 U.S. 334. 

But it is said that the present prohibition falls within 
the scope of none of these categories; that while the pro- 
hibition is nominally a regulation of the commerce its 
motive or purpose is, regulation of wages and hours of 
persons engaged in manufacture, the control of which 
has been reserved to the states and upon which Georgia 
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and some of the states of destination have placed no re- 
striction; that the effect of the present statute is not to 
exclude the proscribed articles from interstate commerce 
in aid of state regulation as in Kentucky Whip & Collar 
Co. v. Illinois Central R. Co., supra, but instead, under 
the guise of a regulation of interstate commerce, it under- 
takes to regulate wages and hours within the state con- 
trary to the policy of the state which has elected to leave 
them unregulated. 

The power of Congress over interstate commerce “is 
complete in itself, may be exercised to its utmost extent, 
and acknowledges no limitations other than are pre- 
scribed in the Constitution.” Gibbons y. Ogden, supra, 
196. That power can neither be enlarged nor diminished 
by the exercise or non-exercise of state power. Kentucky 
Whip & Collar Co. v. Illinois Central R. Co., supra. 
Congress, following its own conception of public policy 
concerning the restrictions which may appropriately be 
imposed on interstate commerce, is free to exclude from 
the commerce articles whose use in the states for which 
they are destined it may conceive to be injurious to the 
public health, morals or welfare, even though the state 
has not sought to regulate their use. Reid y. Colorado, 
supra; Lottery Case, supra; Hipolite Egg Co. v. United 
States, supra; Hoke v. United States, supra. 

Such regulation is not a forbidden invasion of state 
power merely because either its motive or its consequence 
is to restrict the use of articles of commerce within the 
states of destination; and is not prohibited unless by other 
Constitutional provisions. It is no objection to the as- 
sertion of the power to regulate interstate commerce that 
its exercise is attended by the same incidents which at- 
tend the exercise of the police power of the states. Seven 
Cases v. United States, 239 U.S. 510, 514; Hamilton v. 
Kentucky Distilleries & Warehouse Co., 251 U. S. 146, 
156; United States v. Carolene Products Co., 304 U. S. 
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144, 147; United States v. Appalachian Electric Power 
Co., 311 U.S. 377. 

The motive and purpose of the present regulation are 
plainly to make effective the Congressional conception of 
public policy that interstate commerce should not be 
made the instrument of competition in the distribution 
of goods produced under substandard labor conditions, 
which competition is injurious to the commerce and to 
the states from and to which the commerce flows. The 
motive and purpose of a regulation of interstate com- 
merce are matters for the legislative judgment upon the 
exercise of which the Constitution places no restriction 
and over which the courts are given no control. McCray 
vy. United States, 195 U. 8. 27; Sonzinsky v. United 
States, 300 U.S. 506, 513 and eases cited. “The judicial 
cannot prescribe to the legislative department of the gov- 
ernment limitations upon the exercise of its acknowl- 
edged power.” Veazie Bank vy. Fenno, 8 Wall. 533. 
Whatever their motive and purpose, regulations of com- 
merce which do not infringe some constitutional prohibi- 
tion are within the plenary power conferred on Congress 
by the Commerce Clause. Subject only to that limita- 
tion, presently to be considered, we conclude that the pro- 
hibition of the shipment interstate of goods produced un- 
der the forbidden substandard labor conditions is within 
the constitutional authority of Congress. 

In the more than a century which has elapsed since the 
decison of Gibbons v. Ogden, these principles of constitu- 
tional interpretation have been so long and repeatedly 
recognized by this Court as applicable to the Commerce 
Clause, that there would be little occasion for repeating 
them now were it not for the decision of this Court twen- 
ty-two years ago in Hammer v. Dagenhart, 247 U.S. 251. 
In that case it was held by a bare majority of the Court 
over the powerful and now classic dissent of Mr. Justice 
Holmes setting forth the fundamental issues involved, 
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that Congress was without power to exclude the products 
of child labor from interstate commerce. The reasoning 
and conclusion of the Court’s opinion there cannot be 
reconciled with the conclusion which we have reached, 
that the power of Congress under the Commerce Clause 
is plenary to exclude any article from interstate commerce 
subject only to the specific prohibitions of the Consti- 
tution. 

Hammer vy. Dagenhart has not been followed. The 
distinction on which the decision was rested that Con- 
gressional power to prohibit interstate commerce is lim- 
ited to articles which in themselves have some harmful 
or deleterious property—a distinction which was novel 
when made and unsupported by any provision of the 
Constitution—has long since been abandoned. Brooks v. 
United States, supra; Kentucky Whip & Collar Co. v. II- 
linois Central R. Co., supra; Electric Bond & Share Co. v. 
Securities & Exchange Comm'n, 303 U. 8. 419; Mulford 
v. Smith, 307 U.S. 38. The thesis of the opinion that the 
motive of the prohibition or its effect to control in some 
measure the use or production within the states of the 
article thus excluded from the commerce can operate to 
deprive the regulation of its constitutional authority has 
long since ceased to have force. Reid vy. Colorado, supra; 
Lottery Case, supra; Hipolite Egg Co. v. United States, 
supra; Seven Cases v. United States, supra, 514; Hamil- 
ton v. Kentucky Distilleries & Warehouse Co., supra, 
156; United States v. Carolene Products Co., supra, 147. 
And finally we have declared “The authority of the fed- 
eral government over interstate commerce does not differ 
in extent or character from that retained by the-states 
over intrastate commerce.” United States v. Rock Royal 
Co-operative, 307 U.S. 533, 569. 

The conclusion is inescapable that Hammer v. Dagen- 
hart, was a departure from the principles which have pre- 
vailed in the interpretation of the Commerce Clause both 
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before and since the decision and that such vitality, as a 
precedent, as it then had has long since been exhausted. 
It should be and now is overruled. 

Validity of the wage and hour requirements. Section 
15 (a) (2) and §§ 6 and 7 require employers to conform 
to the wage and hour provisions with respect to all em- 
ployees engaged in the production of goods for interstate 
commerce. As appellee’s employees are not alleged to be 
“engaged in interstate commerce” the validity of the pro- 
hibition turns on the question whether the employment, 
under other than the prescribed labor standards, of em- 
ployees engaged in the production of goods for interstate 
commerce is so related to the commerce and so affects it 
as to be within the reach of the power of Congress to 
regulate it. 

To answer this question we must at the outset deter- 
mine whether the particular acts charged in the counts 
which are laid under § 15 (a) (2) as they were construed 
below, constitute “production for commerce” within the 
meaning of the statute. As the Government seeks to 
apply the statute in the indictment, and as the court be- 
low construed the phrase ‘‘produced for interstate com- 
merce,” it embraces at least the case where an employer 
engaged, as is appellee, in the manufacture and ship- 
ment of goods in filling orders of extrastate customers, 
manufactures his product with the intent or expectation 
that according to the normal course of his business all 
or some part of it will be selected for shipment to those 
customers. 

Without attempting to define the precise limits of the 
phrase, we think the acts alleged in the indictment are 
within the sweep of the statute. The obvious purpose 
of the Act was not only to prevent the interstate trans- 
portation of the proscribed product, but to stop the initial 
step toward transportation, production with the purpose 
of so transporting it. Congress was not unaware that 
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most manufacturing businesses shipping their product in 
interstate commerce make it in their shops without ref- 
erence to its ultimate destination and then after manu- 
facture select some of it for shipment interstate and some 
intrastate according to the daily demands of their busi- 
ness, and that it would be practically impossible, without 
disrupting manufacturing businesses, to restrict the pro- 
hibited kind of production to the particular pieces of lum- 
ber, cloth, furniture or the like which later move in inter- 
state rather than intrastate commerce. Cf. United States 
v. New York Central R. Co., 272 U. 8. 457, 464. 

The recognized need of drafting a workable statute and 
the well known circumstances in which it was to be ap- 
plied are persuasive of the conclusion, which the legis- 
lative history supports, 8. Rept. No. 884, 75th Cong. Ist 
Sess., pp. 7 and 8; H. Rept. No. 2738, 75th Cong. 3d 
Sess., p. 17, that the “production for commerce” intended 
includes at least production of goods, which, at the time 
of production, the employer, according to the normal 
course of his business, intends or expects to move in inter- 
state commerce although, through the exigencies of the 
business, all of the goods may not thereafter actually en- 
ter interstate commerce.’ 

There remains the question whether such restriction 
on the production of goods for commerce is a permissible 
exercise of the commerce power. The power of Congress 
over interstate commerce is not confined to the regula- 
tion ef commerce among the states. It extends to those 
activities intrastate which so affect interstate commerce 
or the exercise of the power of Congress over it as to make 
regulation of them appropriate means to the attainment 
of a legitimate end, the exercise of the granted power of 
Congress to regulate interstate eommeree. See McCul- 


*Cf. Administrator’s Opinion, Interpretative Bulletin No. 5, 1940 
Wage and Hour Manual, p. 131 e¢ seq. 
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loch v. Maryland, 4 Wheat. 316, 421. Cf. United States 
v. Ferger, 250 U.S. 199. 

While this Court has many times found state regula- 
tion of interstate commerce, when uniformity of its regu- 
lation is of national concern, to be incompatible with the 
Commerce Clause even though Congress has not legis- 
lated on the subject, the Court has never implied such re- 
straint on state control over matters intrastate not 
deemed to be regulations of interstate commerce or its 
instrumentalities even though they affect the commerce. 
Minnesota Rate Cases, 230 U. S. 352, 398 et seq., and 
case cited; 410 et seg., and cases cited. In the absence of 
Congressional legislation on the subject state laws which 
are not regulations of the commerce itself or its instru- 
mentalities are not forbidden even though they affect 
interstate commerce. Kidd v. Pearson, 128 U. 8.1; 
Bacon vy. Illinois, 227 U. 8. 504; Heisler v. Thomas Col- 
liery Co., 260 U.S. 245; Oliver Iron Co. v. Lord, 262 U.S. 
172. 

But it does not follow that Congress may not by ap- 
propriate legislation regulate intrastate activities where 
they have a substantial effect on interstate commerce. 
See Santa Cruz Fruit Packing Co. v. National Labor Re- 
lations Board, 303 U. S. 453, 466. <A recent example is 
the National Labor Relations Act for the regulation of 
employer and employee relations in industries in which 
strikes, induced by unfair labor practices named in the 
Act, tend to disturb or obstruct interstate commerce. 
See National Labor Relations Board v. Jones & Laughlin 
Steel Corp., 301 U.S. 1, 38, 40; National Labor Relations 
Board v. Fainblatt, 306 U. S. 601, 604, and cases cited. 
But long before the adoption of the National Labor Rela- 
tions Act this Court had many times held that the power 
of Congress to regulate interstate commerce extends to 
the regulation through legislative action of activities in- 
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trastate which have a substantial effect on the commerce 
or the exercise of the Congressional power over it.° 

In such legislation Congress has sometimes left it to 
the courts to determine whether the intrastate activities 
have the prohibited effect on the commerce, as in the 
Sherman Act. It has sometimes left it to an adminis- 
trative board or agency to determine whether the activ- 
ities sought to be regulated or prohibited have such effect, 
as in the case of the Interstate Commerce Act, and the 
National Labor Relations Act, or whether they come 
within the statutory definition of the prohibited Act, as 
in the Federal Trade Commission Act. And sometimes 
Congress itself has said that a particular activity affects 
the commerce, as it did in the present Act, the Safety Ap- 
pliance Act and the Railway Labor Act. In passing on 
the validity of legislation of the class last mentioned the 
only function of courts is to determine whether the par- 
ticular activity regulated or prohibited is within the reach 


*It may prohibit wholly intrastate activities which, if permitted, 
would result in restraint of interstate commerce. Coronado Coal 
Co. v. United Mine Workers, 268 U. 8. 295, 310; Local 167 v. United 
States, 291 U. S. 293, 297. It may regulate the activities of a local 
grain exchange shown to have an injurious effect on interstate 
commerce. Chicago Board of Trade v. Olsen, 262 U. 8.1. It may 
regulate intrastate rates of interstate carriers where the effect of the 
rates is to burden interstate commerce. Houston, E. & W. Texas 
Ry. Co. v. United States, 234 U. 8. 342; Railroad Commission of 
Wisconsin v. Chicago, B. & Q. R. Co., 257 U. S. 563; United States 
v. Louisiana, 290 U. 8. 70, 74; Florida v. United States, 292 U.S. 1. 
It may compel the adoption of safety appliances on rolling stock 
moving intrastate because of the relation to and effect of such appli- 
ances upon interstate traffic moving over the same railroad. South- 
ern Ry. Co. v. United States, 222 U. 8. 20. It may prescribe maxi- 
mum hours for employees engaged in intrastate activity connected 
with the movement of any train, such as train dispatchers and 
telegraphers. Baltimore & Ohio R. Co. v. Interstate Commerce 
Comm’n, 221 U. 8. 612, 619. 
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of the federal power. See United States v. Ferger, supra; 
Virginian Ry. Co. v. Federation, 300 U.S. 515, 553. 
Congress, having by the present Act adopted the pol- 
icy of excluding from interstate commerce all goods pro- 
duced for the commerce which do not conform to the 
specified labor standards, it may choose the means rea- 
sonably adapted to the attainment of the permitted end, 
even though they involve control of intrastate activities. 
Such legislation has often been sustained with respect to 
powers, other than the commerce power granted to the 
national government, when the means chosen, although 
not themselves within the granted power, were neverthe- 
less deemed appropriate aids to the accomplishment of 
some purpose within an admitted power of the national 
government. See Jacob Ruppert, Inc. v. Caffey, 251 U.S. 
264; Everard’s Breweries v. Day, 265 U. S. 545, 560; 
Westfall v. United States, 274 U. 8. 256, 259. As to state 
power under the Fourteenth Amendment, compare Otis 
v. Parker, 187 U.S. 606, 609; St. John v. New York, 201 
U.S. 633; Purity Extract & Tonic Co. v. Lynch, 226 U.S. 
192, 201-202. A familiar like exercise of power is the 
regulation of intrastate transactions which are so com- 
mingled with or related to interstate commerce that all 
must be regulated if the interstate commerce is to be 
effectively controlled. Shreveport Case, 234 U. 8S. 342; 
Railroad Commission of Wisconsin v. Chicago, B. & Q. R. 
Co., 257 U. 8. 563; United States v. New York Central 
R. Co., supra, 464; Currin v. Wallace, 306 U.S. 1; Mul- 
ford vy. Smith, supra. Similarly Congress may require in- 
spection and preventive treatment of all cattle in a dis- 
ease infected area in order to prevent shipment in inter- 
state commerce of some of the cattle without the treat- 
ment. Thornton v. United States, 271 U. 8S. 414. It 
may prohibit the removal, at destination, of labels re- 
quired by the Pure Food & Drugs Act to be affixed to ar- 
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ticles transported in interstate commerce. McDermott 
v. Wisconsin, 228 U. 8. 115. And we have recently held. 
that Congress in the exercise of its power to require in- 
spection and grading of tobacco shipped in interstate 
commerce may compel such inspection and grading of all 
tobacco sold at local auction rooms from which a substan- 
tial part but not all of the tobacco sold is shipped in inter- 
state commerce. Currin v. Wallace, supra, 11, and see 
to the like effect United States v. Rock Royal Co-op., 
supra, 568, note 37. 

We think also that §$ 15 (a) (2), now under considera- 
tion, is sustainable independently of § 15 (a) (1), which 
prohibits shipment or transportation of the proscribed 
goods. As we have said the evils aimed at by the Act 
are the spread of substandard labor conditions through the 
use of the facilities of interstate commerce for competi- 
tion by the goods so produced with those produced under 
the prescribed or better labor conditions; and the conse- 
quent dislocation of the commerce itself caused by the 
impairment or destruction of local businesses by competi- 
tion made effective through interstate commerce. The 
Act is thus directed at the suppression of a method or 
kind of competition in interstate commerce which it has 
in effect condemned as “unfair,” as the Clayton Act has 
condemned other “unfair methods of competition” made 
effective through interstate commerce. See Van Camp 
& Sons Co. v. American Can Co., 278 U. 8. 245; Federal 
Trade Comm'n v. Keppel & Bro., 291 U.S. 304. 

The Sherman Act and the National Labor Relations 
Act are familiar examples of the exertion of the commerce 
power to prohibit or control activities wholly intrastate 
because of their effect on interstate commerce. See as to 
the Sherman Act, Northern Securities Co. v. United 
States, 193 U. 8. 197; Swift & Co. v. United States, 196 
U. 8. 375; United States v. Patten, 226 U.S. 525; United 
Mine Workers v. Coronado Coal Co., 259 U.S. 344; Local 
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No. 167 v. United States, 291 U. S. 293; Stevens Co. v. 
Foster & Kleiser Co., 311 U.S. 255. As to the National 
Labor Relations Act, see National Labor Relations Board 
v. Fainblatt, supra, and cases cited. 

The means adopted by § 15 (a) (2) for the protection 
of interstate commerce by the suppression of the produc- 
tion of the condemned goods for interstate commerce is 
so related to the commerce and so affects it as to be within 
the reach of the commerce power. See Currin v. Wallace, 
supra, 11. Congress, to attain its objective in the sup- 
pression of nationwide competition in interstate com- 
merce by goods produced under substandard labor condi- 
tions, has made no distinction as to the volume or amount 
of shipments in the commerce or of production for com- 
merce by any particular shipper or producer. It recog- 
nized that in present day industry, competition by a 
small part may affect the whole and that the total effect 
of the competition of many small producers may be great. 
See H. Rept. No. 2182, 75th Cong. Ist Sess., p. 7. The 
legislation aimed at a whole embraces all its parts. Cf. 
National Labor Relations Board vy. Fainblatt, supra, 
606. 

So far as Carter v. Carter Coal Co., 298 U. S. 238, is 
inconsistent with this conclusion, its doctrine is limited in 
principle by the decisions under the Sherman Act and the 
National Labor Relations Act, which we have cited and 
which we follow. See also Sunshine Anthracite Coal Co. 
v. Adkins, 310 U.S. 381; Currin v. Wallace, supra; Mul- 
ford v. Smith, supra; United States v. Rock Royal Co-op., 
supra; Clover Fork Coal Co. v. National Labor Relations 
Board, 97 F. 2d 331; National Labor Relations Board v. 
Crowe Coal Co., 104 F. 2d 633; National Labor Relations 
Board v. Good Coal Co., 110 F. 2d 501. 

Our conclusion is unaffected by the Tenth Amendment 
which provides: “The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the 
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States, are reserved to the States respectively, or to the 
people.” The amendment states but a truism that all is. 
retained which has not been surrendered. There is noth- 
ing in the history of its adoption to suggest that it was 
more than declaratory of the relationship between the 
national and state governments as it had been established 
by the Constitution before the amendment or that its 
purpose was other than to allay fears that the new na- 
tional government might seek to exercise powers not 
granted, and that the states might not be able to exercise 
fully their reserved powers. See e. g., II Elliot’s Debates, 
123, 131; IIT id. 450, 464, 600; ITV id. 140, 149; I Annals 
of Congress, 432, 761, 767-768; Story, Commentaries on 
the Constitution, $$ 1907-1908. 

From the beginning and for many years the amend- 
ment has been construed as not depriving the national 
government of authority to resort to all means for the 
exercise of a granted power which are appropriate and 
plainly adapted to the permitted end. Martin v. Hunt- 
er’s Lessee, 1 Wheat. 304, 324, 325; McCulloch v. Mary- 
land, supra, 405, 406; Gordon v. United States, 117 U. 8. 
697, 705; Lottery Case, supra; Northern Securities Co. v. 
United States, supra, 344-345; Everard’s Breweries v. 
Day, supra, 558; United States v. Sprague, 282 U. S. 716, 
733; see United States v. The Brigantine William, 28 Fed. 
Cas. No. 16,700, p. 622. Whatever doubts may have 
arisen of the soundness of that conclusion, they have been 
put at rest by the decisions under the Sherman Act and 
the National Labor Relations Act which we have cited. 
See also, Ashwander v. Tennessee Valley Authority, 297 
U. S. 288, 330-331; Wright v. Union Central Ins. Co., 
304 U.S. 502, 516. 

Validity of the requirement of records of wages and 
hours. $15 (a) (5) and §11 (c). These requirements 
are incidental to those for the prescribed wages and 
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hours, and hence validity of the former turns on validity 
of the latter. Since, as we have held, Congress may re- 
quire production for interstate commerce to conform to 
those conditions, it may require the employer, as a means 
of enforcing the valid law, to keep a record showing 
whether he has in fact complied with it. The require- 
ment for records even of the intrastate transaction is an 
appropriate means to the legitimate end. See Baltimore 
& Ohio R. Co. vy. Interstate Commerce Comm’n, 221 U.S. 
612; Interstate Commerce Comm’n v. Goodrich Transit 
Co., 224 U. 8. 194; Chicago Board of Trade vy. Olsen, 262 
U.S. 1, 42. 

Validity of the wage and hour provisions under the 
Fifth Amendment. Both provisions are minimum wage 
requirements compelling the payment of a minimum 
standard wage with a prescribed increased wage for over- 
time of “not less than one and one-half times the regular 
rate” at which the worker is employed. Since our deci- 
sion in West Coast Hotel Co. v. Parrish, 300 U. S. 379, 
it is no longer open to question that the fixing of a mini- 
mum wage is within the legislative power and that the 
bare fact of its exercise is not a denial of due process 
under the Fifth more than under the Fourteenth Amend- 
ment. Nor is it any longer open to question that it is 
within the legislative power to fix maximum hours. 
Holden v. Hardy, 169 U. 8. 366; Muller v. Oregon, 208 
U. S. 412; Bunting v. Oregon, 243 U. 8. 426; Baltimore 
& Ohio R. Co. v. Interstate Commerce Comm’n, supra. 
Similarly the statute is not objectionable because applied 
alike to both men and women. Cf. Bunting v. Oregon, 
243 U. 8. 426. 

The Act is sufficiently definite to meet constitutional 
demands. One who employs persons, without conform- 
ing to the prescribed wage and hour conditions, to work 
on goods which he ships or expects to ship across state 
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lines, is warned that he may be subject to the criminal 
penalties of the Act. No more is required. Nash y. 
United States, 229 U.S. 373, 377. 

We have considered, but find it unnecessary to discuss 


other contentions. 
Reversed. 
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i. Wage and hours provisions of the Fair Labor Standards Act, as 
applied to manufacturers of textile goods for interstate commerce, 
held within the commerce power and consistent with the Fifth and 
Tenth Amendments. United States v. Darby, ante, p. 100. P. 142. 

2. In the exertion of its legislative powers, Congress may provide 
that administrative findings of fact, made in conformity to previ- 
ously adopted legislative standards and definitions of Congressional 
policy, shail be prerequisite to the operation of its statutory com- 
mand. P. 144. 

The adoption of the declared policy by Congress and its definition 
of the circumstances in which its command is to be effective, con- 
stitute the performance, in the constitutional sense, of the legis- 
lative function. 

3. Where the standards set up for the guidance of the administrative 
agency, the procedure which it is directed to follow, and the record 
of its action which is required by the statute to be kept, or which 
is in fact preserved, are such that Congress, the courts and the pub- 
lie can ascertain whether the agency has conformed to the stand- 
ards which Congress has prescribed, there is no failure of perform- 
ance of the legislative functicn. P. 144. 

4. The Fair Labor Standards Act, to the extent that it authorizes 
the Administrator and the industry committees appointed by him 
to classify industries and fix minimum wages, is not an unconstitu- 
tional delegation of legislative power. Pp. 142, 145. 
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The Act declares the policy of Congress to raise the minimum 
wage to the 40 cents per hour limit “as rapidly as economically 
feasible without substantially curtailing employment.” It directs 
that wage rates shall be determined with due regard to economic 
and competitive conditions and shall be such as will not substan- 
tially curtail employment in the industry. As prerequisites to 
classification within an industry, the committee and the Adminis- 
trator must determine that classification is necessary for the pur- 
pose of fixing for each class the highest minimum wage rate (not 
in excess of 40 cents an hour) that will not substantially curtail 
employment in such class and will not give a competitive advan- 
tage to any group in the industry. In making these determina- 
tions, the committee and the Administrator must consider, “among 
other relevant factors,” competitive conditions as affected by trans- 
portation, living and production costs, and the wage scale for 
comparable work established by collective bargaining labor agree- 
ments, and by employers who voluntarily maintain minimum wage 
standards in the industry. 

5. Under this Act, §8 (a)—(d), an industry committee acts as an in- 
vestigating body with duty to report its recommendations to the 
Administrator. Its report is the basis of proceedings before the 
Administrator under §8 (d), which are judicial in character with 
provisions for notice and full hearing. P. 147. 

The issue to be determined by the Administrator upon the 
hearing is whether the recommendations of the committee “are 
made in accordance with law, are supported by the evidence ad- 
duced at the hearing, and, taking into consideration the same 
factors as are required to be considered by the industry committee, 
will carry out the purposes of this section.” No wage is fixed 
which is not recommended by the committee, and not then without 
appropriate hearing, findings and order by the Administrator. 

6. The preliminary definition of an industry made by the Adminis- 
trator when he appoints an industry committee under §5 (a) of 
the Act—distinguished from the definition to be made in the final 
order fixing the wage, §8 (f)—may be revised by him while the 
investigation is pending before the committee, but the committee's 
report must be based on the amended definition. P. 147. 

7. In defining the textile industry as including cotton, silk, and rayon 
products, the Administrator took into account the competitive 
interrelationship of the fabrics included and the interchangeability 
of the looms employed in producing them; and in excluding the 

woolen industry he took account of its competitive relationships 














128 OCTOBER TERM, 1940. 
Syllabus. 312 U.S. 


with the products included and the different nature of the estab- 
lishments, labor forces and wage structures associated with the 
two types of product. Held consistent with the provisions and 
purpose of the statute. P. 149. 


. The composition of the industry committee in this case satisfies 


the requirements of § 5 (b) of the statute. P. 150. 

The requirement that the administrator give “due regard” to 
geographical considerations is not a requirement for a mathematical 
geographical apportionment of the committee. It calls for the 
exercise of discretion by the Administrator in selecting, with the 
purposes of the Act in mind, a committee on which the geo- 
graphically distributed interests of the industry shall be fairly 
represented. 


. An industry committee engaged in investigations with a view to 


recommending a minimum wage is not required by the Act to 
conduct a quasi-judicial proceeding upon notice and _ hearing. 
P. 151. 


10. The demands of due process do not require a hearing at the 


initial stage, or at any particular point, or at more than one 
point, in an administrative proceeding so long as the requisite 
hearing is held before the final order becomes effective. P. 152. 

The proceedings before the Administrator as provided by § 8 (d) 
satisfy the requirements of due process without further require- 
ment, which the statute omits, of a hearing on notice before the 
committee. 


11. The command of § 8 (d) that the Administrator, as a prerequisite 


to a wage order, find that the recommendations of the committee 
“are made in accordance with law” does not extend to a review of 
the evidence and hearings before the committee or an investigation 
of the mental processes by which committee members reached 
their conclusion to recommend the minimum wage, or extend be- 
yond inquiry upon evidence before the Administrator whether the 
requirements of the statute and rules of the Administrator as to the 
composition of the committee, the definition of the industry, and 
the actions required to be taken by the committee have been 
observed. P. 153. 


12. Such being the function of the committee it is immaterial that 


in this case substitutes were appointed for two of its members in 
the course of its deliberations, it not appearing that they did not 
consider the evidence taken and the proceedings had before their 
appointments. P. 153. 
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13. A party who appeared before the Administrator, was heard, in- 
troduced evidence, and was given opportunity to introduce more, 
has no ground to complain that notice of the hearing, given 40 
days previously and in conformity with the statute, was inade- 
quate. P. 153. 

14. Persons interested in a wage hearing before the Administrator 
are sufficiently informed of the matter in issue by the report and 
recommendation of the industry committee, upon which the hear- 
ing is based. P. 153. 

15. There was no error or want of due process in permitting the 
industry committee to appear before the Administrator by counsel 
and to offer evidence in support of its recommendations, or in per- 
mitting members of the staff of the Wage and Hour Division to 
give testimony. P. 154. 

16. The evidence upon which the Administrator’s findings may be 
based is not limited to such as would be competent in a court of 
law. It includes relevant statistical and eccnomie data in published 
reports of investigations by governmental agencies. P. 154. 

In a court of law if evidence of this character is admitted without 
objection it must be accorded “its natural probative effect as if it 
were in law admissible.” 

111 F. 2d 23, affirmed. 


CrerTIORARI, 311 U. S. 631, to review a judgment sus- 
taining an order fixing a uniform minimum wage for 
the textile industry under the Fair Labor Standards Act. 
The proceeding in the court below was begun, pursuant 
to $10 of the statute, by the petition of Opp Cotton 
Mills, Ine., to have the order set aside, and for other 
relief. Numerous other manufacturers of cotton goods 
became parties by intervention. 


Mr. Ben F. Cameron, with whom Mr. W. Gordon Mc- 
Kelvey was on the brief, for petitioners. 

The wage order is void because: (1) the Industry Com- 
mittee was not constituted in accordance with the re- 
quirements of the Act; (2) the definition of the textile 
industry was not seasonably made in compliance with 
the Act; (3) the Committee did not proceed in accord- 
801535°—-11 -9 
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ance with the requirements of the Constitution and of 
the Act; and (4) the procedure followed by the Com- 
mittee and the Administrator did not afford a full and 
fair hearing as required by due process of law. Morgan 
v. United States, 298 U. 8. 468; 304 U. 8. 1, 23; United 
States v. Morgan, 307 U. S. 183; Ohio Bell Telephone 
Co. v. Public Util. Comm’n, 301 U.S. 292. 

The wage order is void because the Administrator’s 
findings that the proposed minimum will not substan- 
tially curtail employment, or give a competitive advan- 
tage to any group, are not supported by substantial evi- 
dence. Morris vy. Harmer, 7 Pet. 554; Florida v. United 
States, 282 U. S. 194; Panama Refining Co. v. Ryan, 293 
U. S. 388; National Labor Relations Board vy. Bell Oil 
& Gas Co., 98 F. 2d 406; South Alabama Co. v. Commis- 
sioner, 104 F. 2d 27. 

The general conclusions of the Administrator and the 
establishment of a uniform minimum—without classifi- 
cations or differentials—were contrary to law and not 
supported by substantial evidence. 

The Act is beyond the power of Congress, because 
it usurps power reserved to the States by the Tenth 
Amendment. Bailey vy. Drexel Furniture Co., 259 U. S. 
20; Coe v. Errol, 116 U. 8. 517; Champlin Refining Co. 
v. Corporation Comm’n, 286 U. S. 210; Carter v. Carter 
Coal Co., 298 U. 8. 238; Collins v. New Hampshire, 171 
U. 8. 30; Chassaniol v. Greenwood, 291 U. 8. 584; Dart- 
mouth College v. Woodward, 4 Wheat. 518, 629; Hammer 
v. Dagenhart, 247 U.S. 251; Heisler v. Thomas Colliery, 
260 U. S. 245; Kidd v. Pearson, 128 U. 8. 1; Oliver Iron 
Mining Co. v. Lord, 262 U.S. 172; Panama Refining Co. 
v. Ryan, 293 U. S. 388; Rickert Rice Mills v. Fontenot, 
297 U.S. 110; Schechter Poultry Co. v. United States, 
295 U. 8. 495; United States vy. Ohio Oil Co., 234 U. S. 
548; United States v. Butler, 297 U.S. 1. 
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The Act is not justified by the commerce clause. Ba- 
con v. Illinois, 227 U. S. 504; Board of Trade v. Olsen, 
262 U. S. 1; Coe v. Errol, supra; Crutcher v. Kentucky, 
141 U. 8. 47; Carter v. Carter Coal Co., supra; Coronado 
Coal Co. vy. United Mine Workers, 268 U. S. 295; Dart- 
mouth College v. Woodward, supra; Delaware, L. & W. 
R. Co. v. Yarkonis, 238 U. 8. 489; Gibbons v. Ogden, 9 
Wheat. 1; Hammer v. Dagenhart, supra; Hoke v. United 
States, 227 U. 8. 308; Kidd v. Pearson, supra; Kentucky 
Whip & Collar Co. v. Illinois Central R. Co., supra; 
Lottery Case, 188 U. S. 321; McDermott v. Wisconsin, 
228 U. S. 115; Mulford v. Smith, 307 U. S. 38; Milk 
Control Board y. Eisenberg Farm Products, 306 U. S. 
346; National Labor Relations Board y. Jones & Laughlin 
Co., 301 U. S. 1, 37; Old Dearborn Co. v. Seagram Dis- 
tilling Corp., 299 U. S. 183; Schechter Poultry Co. v. 
United States, supra; Second Employers’ Liability Cases, 
223 U. S. 1; Stafford v. Wallace, 258 U. 8. 495; Santa 
Cruz Fruit Packing Co. v. National Labor Relations 
Board, 303 U. 8. 453; Sunshine Anthracite Coal Co. v. 
Adkins, 310 U. S. 381; Texas & Pacific Ry. Co. v. United 
States, 234 U. 8. 342; United States v. Rock Royal Codp- 
erative, 307 U.S. 533; United Mine Workers y. Coronado 
Coal Co., 259 U. 8. 344; Weber v. Fried, 239 U. S. 325. 

The Act unconstitutionally delegates legislative power 
to the Administrator. Mulford vy. Smith, supra; Panama 
Refining Co. v. Ryan, supra; Schechter Poultry Co. v. 
United States, supra; United States v. Rock Royal Codp- 
erative, supra. 

The Act denies to these litigants due process of law in 
contravention of the Fifth Amendment. Adair v. United 
States, 208 U. S. 161; Adkins v. Children’s Hospital, 261 
U.S. 525; Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 
226; Coppage v. Kansas, 236 U. 8. 1; Home Telephone 
Co. v. Los Angeles, 227 U. S. 278; Lawton v. Steel, 152 
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U. S. 133; Louisville Bank v. Radford, 295 U.S. 555; 
Morehead v. New York, 298 U. 8. 587; Monongahela 
Navigation Co. v. United States, 148 U.S. 312; Murray v. 
Hoboken Co., 18 How. 272; United States v. Chicago, M., 
St. P. & P. R. Co., 282 U. 8. 311; West Coast Hotel Co. v. 
Parrish, 300 U. S. 379; Wilson v. New, 243 U. 8. 332. 


Solicitor General Biddle, with whom Messrs. Robert L. 
Stern, George A. McNulty, Warner W. Gardner, Gerard 
D. Reilly, Irving J. Levy, Rufus G. Poole, and Louis Sher- 
man were on the brief, for respondent. 

Whether a subject has an impact upon many States 
or is “purely internal” is a practical question to be de- 
cided on the basis of facts, not on predilections for local 
or for central government. Petitioners do not deny the 
facts upon which the Government relies to show the 
relationship between interstate commerce and the subject 
regulated; their reliance upon a theoretical standard of 
distribution of powers is beside the point. 

The Act contains no invalid delegation. Sunshine 
Anthracite Coal Co. v. Adkins, 310 U. 8. 381; Mulford v. 
Smith, 307 U. S. 38; Hampton & Co. v. United States, 
276 U.S. 394. 

The procedure before the Industry Committee and the 
Administrator was proper under the statute and the Con- 
stitution. 

The Committee is not required to hold a hearing. 
Nevertheless, it made a thorough investigation. The 
record shows that about 130 representative persons and 
organizations were invited to appear; and that about 200 
persons, representing organizations of large membership, 
did appear before the Committee or its subcommittees. 

Inasmuch as the testimony before the Committee is 
not included in the printed record, the question whether 
the Committee’s report is properly supported could not 
be reviewed by this Court even if the Committee were 
required to hold a formal hearing. 
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The Committee’s report completely answers the argu- 
ment that the Committee did not consider the factors 
enumerated in the statute. 

The Administrator’s findings are supported by substan- 
tial evidence. 


Mr. Justice Stone delivered the opinion of the 
Court. 


Three types of questions are presented by the petition 
for certiorari in this case: 

First, whether the Fair Labor Standards Act of 1938, 
52 Stat. 1060, is authorized by the Commerce Clause, vio- 
lates the Tenth Amendment and the Due Process Clause 
of the Fifth Amendment and is an unconstitutional dele- 
gation of the legislative power of Congress to the Admin- 
istrator of the Wage and Hour Division of the Depart- 
ment of Labor, appointed pursuant to $4 (a) of the 
Act. 

Second, whether an order of the Administrator pre- 
scribing a minimum wage in an industry is unauthorized 
by the statute and invalid because the procedure of the 
Administrator and an Industry Committee appointed by 
him pursuant to $5 of the Act, which resulted in the 
order, is unauthorized and violates the Fifth Amend- 
ment. 

Third, whether the order of the Administrator is in- 
valid because his findings on which the order is based 
are without the support of substantial evidence. The 
challenged findings are that the minimum wage estab- 
lished by the order will not substantially curtail employ- 
ment, and that a classification within the industry is un- 
necessary for the purpose of fixing, for each classification 
within it, the highest minimum wage which will not sub- 
stantially curtail employment in such classification and 
will not give any competitive advantage to any group in 
the industry. 
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Petitioner, Opp Cotton Mills, Inec., an Alabama cor- 
poration subject to the Fair Labor Standards Act, alleg- 
ing that it was aggrieved by an order of respondent, the 
Administrator, brought the present proceeding in the 
Cireuit Court of Appeals for the Fifth Circuit pursuant to 
$10 of the Act, to review and set aside the order fixing a 
uniform 321% cents per hour minimum wage for the tex- 
tile industry, and for other relief. So far as now relevant 
petitioners challenged the validity of the Act and the 
order upon the grounds already mentioned. The Court 
of Appeals sustained the order. 111 F. 2d 23. We 
granted certiorari, 311 U.S. 631, on a petition raising the 
same questions concerning the validity of the order, which 
we deem of public importance in the administration of 
the Act. 

The general scope of the Act and the provisions of 
$15 (a) (1) (2) and (5) and §§ 6 and 7, prohibiting the 
manufacture for and shipment in interstate commerce of 
goods produced for the commerce by employees employed 
at less than the prescribed minimum wage or more than 
the prescribed maximum hours without payment of the 
required overtime wage, have been discussed in United 
States v. Darby, ante, p. 100. It is unnecessary to repeat 
that discussion here. 

We are here concerned with $5 (a), §6 (a) (4), and 
$ 8, under which the proceedings were had which resulted 
in the challenged order of the Administrator. These sec- 
tions read together set up an administrative procedure 
for establishing a minimum wage in particular industries 
greater than the statutory minimum prescribed by § 6, 
but not in excess of 40 cents an hour, such increase over 
the statutory minimum to be fixed for any industry sub- 
ject to the Act by the Administrator in collaboration with 
an industry committee. 

Section 5 provides, subsection (a), that the Adminis- 
trator shall appoint an industry committee for each in- 
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dustry engaged in interstate commerce or in the produc- 
tion of goods for the commerce; that, subsection (b), the 
committee shall include persons representing the public, 
one of whom shall be designated as chairman, a like num- 
ber representing employees in the industry, a like number 
representing employers in the industry, and directs that 
“In the appointment of the persons representing each 
group, the Administrator shall give due regard to the 
geographical regions in which the industry is carried on”; 
that, subsection (d), the Administrator shall submit to 
the committee from time to time available data on mat- 
ters referred to it, shall cause to be brought before the 
committee in connection with such matters any witnesses 
whom he deems material, and that the committee may 
summon other witnesses or call upon the Administrator 
to furnish additional information to aid it in its delibera- 
tions. 

Section 6 (a) (4) provides that at any time after the 
effective date of the section the minimum wage shall be 
“not less than the rate (not in excess of 40 cents an hour) 
prescribed in the applicable order of the Administrator 
issued under section 8.” Section 8 (a) prescribes the 
procedure to be followed by the Administrator and indus- 
try committee in establishing the minimum wage author- 
ized by § 6 (a) (4). It provides that with the view to 
carrying out the policy of the Act “by reaching, as rapidly 
as is economically feasible without substantially curtail- 
ing employment, the objective of a universal minimum 
wage of 40 cents an hour in each industry” subject to the 
Act, the Administrator “shall from time to time convene 
the industry committee for each such industry” which 
“shall . . . recommend the minimum rate or rates of wages 
to be paid under section 6 by employers” subject to the 
Act “in such industry: or classifications therein.” 

Upon the Administrator’s referring to the committee 
the question of minimum wage rates in an industry, § 8 
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(b) requires it to “investigate conditions in the industry,” 
authorizes it or a subcommittee to “hear such witnesses 
and receive such evidence as may be necessary or appro- 
priate to enable the committee to perform its duties and 
functions” under the Act and requires the committee to 
“recommend to the Administrator the highest minimum 
wage rates for the industry which it determines, having 
due regard to economic and competitive conditions, will 
not substantially curtail employment in the industry.” 
Subsection (¢) requires the committee for any industry to 
“recommend such reasonable classifications within any 
industry as it determines to be necessary for the purpose 
of fixing for each classification within such industry the 
highest minimum wage rate (not in excess of 40 cents an 
hour) which (1) will not substantially curtail employ- 
ment in such classification and (2) will not give a com- 
petitive advantage to any group in the industry, and 
shall recommend for each classification in the industry 
the highest minimum wage rate which the committee 
determines will not substantially curtail employment in 
such classification.” It further directs that “no classifi- 
cation shall be made, and no minimum wage rate shall be 
fixed, solely on a regional basis, but the industry com- 
mittee and the Administrator shall consider among other 
relevant factors the following: 

“(1) competitive conditions as affected by transporta- 
tion, living, and production costs; 

“(2) The wages established for work of like or compar- 
able character by collective labor agreements negotiated 
between employers and employees by representatives of 
their own choosing; and 

“(3) the wages paid for work of like or comparable 
character by employers who voluntarily maintain mini- 
mum-wage standards in the industry.” 

By § 8 (d) after the industry committee files its report 
with the Administrator he, “after due notice to inter- 
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ested persons, and giving them an opportunity to be 
heard, shall by order approve and carry into effect the 
recommendations contained in such report, if he finds that 
the recommendations are made in accordance with law, 
are supported by the evidence adduced at the hearing, 
and, taking into consideration the same factors as are re- 
quired to be considered by the industry committee, will 
carry out the purposes of this section.” Otherwise the 
Administrator is required to disapprove the recommen- 
dations of the committee and again refer the matter to 
the committee or to another committee for the industry 
which he may appoint for that purpose. Subsection (f) 
provides among other things that the wage orders of the 
Administrator “shall define the industries and classifica- 
tions therein to which they are to apply” and subsection 
(g) provides that “due notice of any hearing provided for 
in the section shall be given by publication in the Fed- 
eral Register and by such other means as the adminis- 
trator deems reasonably calculated to give general notice 
to interested persons.” 

As appears from his findings in support of the order, 
the Administrator, on September 13, 1938, appointed In- 
dustry Committee No. 1 for the textile industry, that in- 
dustry being so defined by the order of appointment as 
to include the manufacture of cotton, silk, rayon and 
other products. Seven persons representing the public, 
seven representing employers in the industry, and seven 
representing employees were appointed to the Commit- 
tee. Upon request of the Administrator at the Commit- 
tee’s first meeting in October, 1938, subcommittees were 
appointed for the purpose of considering precisely where 
the line should be drawn between the textile and some 
related industries not included in the definition adopted. 
Before the Committee concluded its deliberations on the 
recommended wage order the Administrator modified the 
definition in certain respects not now material. 
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At a meeting in December, 1938, the Committee heard 
witnesses and received briefs and memoranda from num- 
erous interested parties. Statistical and economic stud- 
ies by the Bureau of Labor Statistics in the Economic 
Section of the Wage and Hour Division had been previ- 
ously submitted. The Committee then designated an- 
other subcommittee to gather additional information and 
hear such testimony as it deemed necessary to enable the 
Committee to arrive at a wage recommendation. This 
subcommittee obtained further economic data and heard 
additional witnesses including representatives of the 
American Association of Cotton Manufacturers of which 
petitioner is a member. 

On March 21, 1939, after extended discussion and de- 
liberation, the Committee, by a vote of thirteen to six, 
adopted a resolution which fixed tentatively a minimum 
wage of 32!. cents an hour amounting to $13 per forty- 
hour week or $676 for 52 weeks, as the rate to be recom- 
mended to the Administrator. At this meeting the Com- 
mittee rejected proposals to establish classifications in the 
industry and wage differentials among the classes. A 
subcommittee was appointed to draft a report, and on 
May 22nd and 23rd, after the Administrator had again 
modified the definition of the industry, the Committee 
again approved by the same vote as before the 321% cents 
minimum wage. The report was accepted and signed, 
the minority filing twe reports in opposition to the recom- 
mendation. The report detailed the proceedings of the 
Committee, analyzed the evidence and data upon which 
the Committee relied in making its recommendation, gave 
special consideration to the question whether the wage 
fixed would curtail employment in the industry generally 
and in the southern cotton mills in particular, and to the 
problem of classification. It concluded that “no reason- 
ably efficient enterprise in the textile industry need fear 
the result of the modest wage standard recommended for 
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the industry,” and that the data before it “did not war- 
rant any regional” or other “classification.” 

On May 27th the Administrator gave notice in the Fed- 
eral Register which was also issued to the press and pub- 
lished in many newspapers, of a public hearing on the 
recommendations of the Committee. At the hearing 
which commenced on June 19, 1939, and was concluded 
on July 11th, more than 135 witnesses were heard, over 
3.300 pages of testimony were taken and eight volumes 
of exhibits were submitted; oral arguments were heard 
by the Administrator on July 25th and written briefs were 
received until August 22, 1939. On September 29, 1939, 
the Administrator made his findings and order carrying 
into effect the recommendations of the Committee, effec- 
tive October 24, 1939, the date on which pursuant to 
$6 (a) (2) a minimum wage of 30 cents per hour for all 
employees subject to the Act became effective. 

The industry, as defined by the order, includes broadly 
the manufacture of yarns and fabrics of cotton and com- 
peting material such as rayon and silk, and of those fin- 
ished products such as sheets, towels and napkins which 
are normally manufactured in the fabric weaving mills. 
The Administrator found that the basie considerations 
in determining which manufacturing processes were to 
be included within the definition were competitive inter- 
relationships, convertibility of looms and the operations 
normally carried on by textile mills. 

Although the Adminstrator was of opinion that the 
question of the composition of the Industry Committee 
was not properly before him for determination, he re- 
viewed the evidence and concluded that the members 
had been chosen with due regard to the geographical re- 
gions in which the industry is carried on and that the 
Committee had considered the factors set forth in § 8 of 
the Act and had reached its recommendation in accord- 
ance with law. 
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The Administrator found that the 3215 cent minimum 
wage would increase the average wage bill for the textile 
industry as a whole 4 per cent over the 25 cent minimum 
in effect before October 24, 1939, and 2.1 per cent over 
the 30 cent minimum in effect thereafter and that the 
wage increases in the southern portion of the industry 
would be 6.25 per cent and 2.15 per cent over the 25 and 
30 cent minimum respectively. He further found that 
since the average labor costs do not constitute over 36 
per cent of production costs the minimum wage increase 
would increase production costs slightly over one-third 
of the percentages of wage increases just indicated, and 
that the increase in production costs would not result in 
such a rise in prices to ultimate consumers of the fin- 
ished product as to decrease consumer demand. 

From all this he drew the conclusion that there would 
be no substantial curtailment of employment in the in- 
dustry as a whole or in its southern branch as a result 
of the increased wage. In the case of small cotton mills 
in the south employing only 7 per cent of the southern. 
cotton textile workers (5 per cent of all in the entire 
cotton industry), paying the lowest wages, he concluded 
that the new minimum rate as contrasted with the 30 
cent statutory rate would raise manufacturing costs more 
than the 1.94 per cent average, and for these mills the 
increase would range from 2.77 per cent to 3.75 per cent. 
The Adminstrator found that curtailment of employ- 
ment even in the mills paying the lowest wages would be 
dependent on total cost and the technological and general 
efficiency of each mill, and that low wages do not neces- 
sarily coincide with a low degree of efficiency. The Ad- 
ministrator found generally that the small southern mills 
are not necessarily marginal or the least profitable and 
that, accepting the figures submitted by the group of 
small mills opposing the 3214 cent minimum, the in- 
crease in labor costs for such mills would be 13.5% and 
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only 4 per cent in total manufacturing cost over the 25 
cent minimum. The increase over the 30 cent minimum 
would be slightly over one-third of these percentages. 
The Administrator also found that a modernization pro- 
gram in these mills would displace only a small number 
of employees. From these and other facts detailed in the 
findings, the Administrator concluded that there would 
be no substantial curtailment of employment even in the 
group of small mills. 

The Administrator also considered the factors for de- 
termining whether classification should be made for wage 
differentials within the industry. After examining nu- 
merous studies of living costs made by the Bureau of 
Labor Statistics of the Department of Labor he concluded 
that the cost of living in the north exceeds that in the 
south by about 4.6% on the average, and that the differ- 
ences in costs between cities in each region greatly exceed 
the difference between the two regions as a whole. He 
accordingly concluded that living costs do not vary sub- 
stantially or uniformly between regions and do not affect 
competitive conditions in the industry. He found that 
northern mills had an advantage with respect to transpor- 
tation costs in shipping to the New England states, but 
southern mills had an advantage in shipping to the middle 
west and south, having a great population; that many 
northern finishing mills receive unfinished cloth from 
southern factories and thus bear the disadvantage in 
freight rates from the south to northern finishing mills 
and that on an average the south has a slight transpor- 
tation advantage with respect to cotton coming to the 
mills there. He concluded that even with the average 
freight rates in the south somewhat higher than the north, 
on the whole the advantages and disadvantages in trans- 
portation costs in the two regions were approximately in 
balance and that any remaining disadvantage was so small 
as not to affect competitive conditions appreciably. 
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After considering the proportion of obsolescent ma- 
chinery in northern and southern mills, their taxes, effi- 
ciency of workers, power and construction costs and prof- 
its, the Administrator found that the southern mills were 
at least in a position of equality with northern mills in 
so far as these factors affect production costs, and that 
after the establishment of the 32!; cent minimum the 
prevailing minimum wages in the north would be con- 
siderably higher than in the south. He concluded that 
neither wage rates in collective labor agreements nor 
wages paid by employers maintaining voluntary mini- 
mum wage standards required a classification within the 
industry, and finally he concluded that the Industry Com- 
mittee’s recommendations “are made in accordance with 
law, are supported by the evidence adduced at the hear- 
ing and, taking into consideration the same factors as are 
required to be considered by the Industry Committee, the 
prescribed 3215 cent wage will carry out the purposes of 
$8 of the Act.” 

Constitutionality of the Act. The objections that the 
sections of the Act imposing a minimum wage and 
maximum hours are not within the commerce power and 
infringe the Tenth and Fifth Amendments were dis- 
cussed and disposed of in our opinion in United States 
v. Darby, supra. Since petitioners concede that they are 
engaged in the manufacture of cotton goods for interstate 
commerce it is unnecessary to consider these contentions 
further here. 

There remains the question whether the Act is an 
unconstitutional delegation of the legislative power of 
Congress. Petitioners urge that the standards pre- 
scribed for fixing the authorized minimum wages be- 
tween 30 and 40 cents per hour are too vague and in- 
definite to admit of any judicial determination whether 
they are within or without the standards prescribed by 
Congress. 
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It is not seriously urged that the policy and stand- 
ards of the statute are subject to these criticisms inde- 
pendently of the provisions relating to classification. 
Section 8 defines, with precision, the policy of the Act 
to raise the minimum wage to the 40 cents per hour 
limit “as rapidly as economically feasible without sub- 
stantially curtailing employment” in each industry, and 
the standards of the administrative action applicable to 
the Administrator are those made applicable to the com- 
mittee which it is provided “shall recommend to the 
Administrator the highest minimum wage rates for the 
industry which it determines, having due regard to eco- 
nomie and competitive conditions, will not substantially 
curtail employment in the industry.” But it is said 
that application of these standards in an industry is 
made contingent upon the determination whether the 
industry is to be classified and if so, whether it is to be 
subject to particular wage differentials, and that these 
determinations in turn depend upon factors so inade- 
quately defined as to afford no standard of administra- 
tive action. 

Committee and Administrator are required, as pre- 
requisites for the classification, to determine that it will 
not give a competitive advantage to any group in the in- 
dustry, and that the prescribed wage will not substan- 
tially curtail employment in each classification, and in 
making these determinations the committee and Ad- 
ministrator must consider “among other relevant fac- 
tors,” competitive conditions as affected by transporta- 
tion, living and production costs, and the wage scale for 
comparable work established by collective bargaining 
labor agreements, and by employers who voluntarily 
maintain minimum wage standards in the industry. 

It is urged that the statute does not prescribe the rela- 
tive weight to be given to the specified factors or the 
other unnamed “relevant factors.” It is said that this, 
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with the further requirements that the prescribed wage 
is to be fixed with “due regard to economic and competi- 
tive conditions’; that the classification if made shall 
not “give a competitive advantage to any group in the 
industry,” and that the prescribed wage must be one fixed 
“without substantially curtailing employment,” leave 
the function which the committee and Administrator 
are to perform so vague and indefinite as to be practi- 
eally without any Congressional guide or control. 

The mandate of the Constitution that all legislative 
powers granted “shall be vested” in Congress has never 
been thought to preclude Congress from resorting to the 
aid of administrative officers or boards as fact-finding 
agencies whose findings, made in conformity to pre- 
viously adopted legislative standards or definitions of 
Congressional policy, have been made prerequisite to the 
operation of its statutory command. The adoption of 
the declared policy by Congress and its definition of the 
circumstances in which its command is to be effective, 
constitute the performance, in the constitutional sense, 
of the legislation function. 

True, the appraisal of facts in the light of the declared 
policy and in conformity to prescribed legislative stand- 
ards, and the inferences to be drawn by the administra- 
tive agency from the facts, so appraised, involve the 
exercise of judgment within the prescribed limits. But 
where, as in the present case, the standards set up for 
the guidance of the administrative agency, the procedure 
which it is directed to follow and the record of its action 
which is required by the statute to be kept or which is 
in fact preserved, are such that Congress, the courts and 
the public can ascertain whether the agency has con- 
formed to the standards which Congress has prescribed, 
there is no failure of performance of the legislative 


function. 
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While fact finding may be and often is a step in the 
legislative process, the Constitution does not require that 
Congress should find for itself every fact upon which it 
bases legislation. “It is a constitution we are expound- 
ing” “intended to endure for ages to come, and, conse- 
quently, to be adapted to the various crises of human 
affairs.” McCulloch v. Maryland, 4 Wheat. 316, 407, 415. 
In an increasingly complex society Congress obviously 
could not perform its functions if it were obliged to find 
all the facts subsidiary to the basie conclusions which 
support the defined legislative policy in fixing, for ex- 
ample, a tariff rate, a railroad rate or the rate of wages 
to be applied in particular industries by a minimum wage 
law. The Constitution, viewed as a continuously opera- 
tive charter of government, is not to be interpreted as 
demanding the impossible or the impracticable. The es- 
sentials of the legislative function are the determination 
of the legislative policy and its formulation as a rule of 
conduct. Those essentials are preserved when Congress 
specifies the basic conclusions of fact upon ascertain- 
ment of which, from relevant data by a designated ad- 
ministrative agency, it ordains that its statutory com- 
mand is to be effective. 

The present statute satisfies those requirements. The 
basic facts to be ascertained administratively are whether 
the prescribed wage as applied to an industry will sub- 
stantially curtail employment, and whether to attain the 
legislative end there is need for wage differentials appli- 
cable to classes in industry. The factors to be consid- 
ered in arriving at these determinations, both those speci- 
fied and “other relevant factors,” are those which are 
relevant to or have a bearing on the statutory objective. 
The fact that Congress accepts the administrative judg- 
ment as to the relative weights to be given to these fac- 
tors in each case when that judgment in other respects 
301335°—41———10 
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is arrived at in the manner prescribed by the statute, 
instead of attempting the impossible by prescribing their 
relative weight in advance for all cases, is no more an 
abandonment of the legislative function than when Con- 
gress accepts and acts legislatively upon the advice of 
experts as to social or economic conditions without re- 
examining for itself the data upon which that advice 
is based. 

Measured by this requirement the present statute is no 
less an exercise of the legislative function than was the 
Tariff Act of 1922 authorizing the President to raise 
or lower tariff duties so as to equalize the difference 
which, with the aid of the Tariff Commission, he finds 
between the costs of production of dutiable articles in 
this and in foreign countries, his determination, to be 
based upon a variety of relevant factors, some specified 
and others not, for which the statute prescribed no rela- 
tive weight. See Hampton & Co. v. United Statcs, 276 
U.S. 394; ef. Norwegian Nitrogen Products Co. v. United 
States, 288 U. 8. 294; United States v. Bush & Co., 310 
U. S. 371. See to the like effect under other statutes 
Interstate Commerce Comm'n vy. Louisville & N. R. 
Co., 190 U. 8. 273 (Interstate Commerce Act); Mulford 
v. Smith, 307 U. S. 38, 48, 49 (Agricultural Adjustment 
Act of 1938); Sunshine Anthracite Coal Co. v. Adkins, 
310 U. S. 381, 399 (Bituminous Coal Conservation Act 
of 1937); Currin v. Wallace, 306 U. 8S. 1 (Federal To- 
baeco Inspection Act); United States v. Rock Royal 
Co-operative, 307 U. S. 533 (Agricultural Marketing 
Agreement Act). 

The procedure before the Industry Committee. The 
procedure before the Committee is assailed upon three 
principal grounds: that the changes in definition of the 
textile industry made after the appointment of the Com- 
mittee rendered the order of apportionment void; that the 
order defining the industry is also invalid because the 
Administrator placed the woolen industry in a different 
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industry under a different committee, rather than in 
the textile industry including cotton, silk and rayon; 
and that the Committee was not properly constituted 
under the statute because the Administrator in selecting 
it did not give “due regard to the geographical regions 
in which the industry is carried on.” Certain procedures 
before the Committee are also challenged because they 
are said to be unauthorized or contrary to the statute or 
to the requirements of due process. 

At the outset the distinct separation of the functions to 
be performed by the committee under § 8 (a), (b), (c), 
(d), from that to be performed by the Administrator 
after submission of the committee’s report, is to be noted. 
The committee is required to be composed of equal num- 
bers of representatives of the public, of the employers 
and of the employees in the industry, selected with due 
regard to geographical considerations. It acts as an in- 
vestigating body with the duty to report its reeommenda- 
tions to the Administrator. Its report is the basis of 
the proceedings before the Administrator under § 8 (d) 
which are judicial in character, with provisions for notice 
and full hearing. The issue to be determined by the 
Administrator upon the hearing is whether the recom- 
mendations of the committee “are made in accordance 
with law, are supported by the evidence adduced at the 
hearing, and, taking into consideration the same factors 
as are required to be considered by the industry commit- 
tee, will carry out the purposes of this section.” Re- 
view of the Administrator’s order fixing a wage is had 
under § 10 by petition to the circuit court of appeals on 
the record made before the Administrator. Thus under 
the provisions of § 8 (d) no wage is fixed which is not 
recommended by the committee, and not then without 
appropriate hearing, findings and order by the Adminis- 
trator. . 

As already stated the Administrator’s order of Sep- 
tember 13, 1938, setting up the Industry Committee, de- 
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fined the industry so as to include the manufacture of a 
variety of cotton, silk and rayon products, including those 
made by petitioners, and throughout the proceedings their 
products were so included. On recommendation of the 
Committee two changes in the definition were made with 
reference to the inclusion and exclusion of products 
which were near the borderline of the definition before 
the amendment. December 19, 1938, the order was 
amended so as to exclude knitted fabrics and to include 
other products such as blankets and sheets. A second 
amendment ordered by the Administrator on May 22, 
1939, just before the Committee adopted its report, 
added to the Industry the manufacture of mixed products 
containing not more than 45 percent wool. 

In all this we can find no failure to comply with the 
statute. Section 5 (a) directs that “the Administrator 
shall, as soon as practicable, appoint an industry com- 
mittee for each industry” subject to the Act. But it 
does not direct a final definition of the industry to be 
made before the committee meets and such a require- 
ment plainly would not comport with the purposes of 
the Act. Section 8 (f) provides that orders of the Ad- 
ministrator “issued under this section” which are the final 
orders fixing a wage “shall define the industries and clas- 
sifications therein to which they are to apply.” So far 
as the definition is open to attack, it is upon the record 
made before the Administrator if it there appears that 
the definition does not conform to the statute, or that 
the recommendations of the committee were based on a 
different definition of the industry from that finally made 
and so do not support an order for the industry as 
defined. But subject to these requirements which in- 


‘Here the Committee reconsidered its report, after the Adminis- 
trator had redefined the industry on May 22, 1939, and again 
adopted its recommendations which had been agreed upon. 
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sure that recommendations of the committee and the 
order of the Administrator are based on the same defini- 
tion of the industry, there is no provision of the statute 
preventing amendment of the definition while the matter 
is pending before the committee and no purpose or pol- 
icy of the Act which would be served by precluding such 
amendments so long as the report of the committee is 
based on the amended definition. It is to the ad- 
vantage of the administration of the Act that the com- 
pleteness and accuracy of the definition should be re- 
examined and the definition revised with the aid of the 
committee at any time before its report is submitted. 
We find nothing in the statute to prevent it. 

Section 3 (h) defines “Industry” as meaning “industry, 
or branch thereof, or group of industries.” In defining 
the textile industry and in fixing for it a wage which 
with due regard to “economic and competitive condi- 
tions” will not substantially curtail employment in the 
industry it was appropriate for the Administrator to 
take into account competitive conditions. In defining 
the industry the Administrator took into account the 
competitive interrelationship of the fabrics included and 
the interchangeability of the looms employed in pro- 
ducing them; and in excluding the woolen industry he 
took account of its competitive relationships with the 
products included and the different nature of the estab- 
lishments, labor forces and wage structures associated 
with the two types of product. On the record before 
us, we cannot say that in so doing he transgressed any 
provision of the statute. Nor can we say that in apply- 
ing these tests he departed from its purpose. The in- 
clusion of a given product in one industry or another, 
where both are subject to the Act, principally concerns 
convenience in administering the Act. For the provi- 
sions for classification with appropriate wage differen- 
tials afford ample opportunity for fixing an appropriate 


‘ 
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wage with respect to any product whether it is placed 
in one industry or another. There is no serious conten- 
tion and we find no basis for saying that the evidence 
does not support the Administrator’s order with respect 
to exclusion of wool from the definition of the textile 
industry. 

We conclude also that the composition of the Commit- 
tee satisfies the requirements of the Act. The Commit- 
tee consisted of twenty-one persons, seven selected from 
each of the three groups represented. Of the employer 
representatives five were cotton goods manufacturers, 
and four of these were from the southern states. The 
rayon and silk manufacturers each had one representa- 
tive. Since these branches of the industry are predom- 
inantly northern they were selected from the north, 
Three of the seven members representing the publie were 
from southern states, one was from Pennsylvania and 
three from the middle west. Two of the representa- 
tives of labor were from the south, three from the north 
and two of them from Washington, D.C. All five of the 
non-southern labor members of the Committee were exec- 
utive officials of or connected with labor organizations, 
national in scope, which represented employees in the 
south. Thus nine of the members of the Committee 
were from the south, and the Administrator could have 
concluded that five others fairly represented the south. 

While only 31 per cent of the factories in the industry 
are in the south, 51.5 per cent of the value of the prod- 
uct is produced in southern mills and 55 per cent of 
the wage earners in the industry are employed by those 
mills. Petitioners argue that since the south had a 
mathematical preponderance in the Industry the Admin- 
istrator was required by the statute to appoint a major- 
ity of each group, or at least a majority of the members 
of the Committee from that region. But the require- 
ment of the statute that the Administrator give “due 
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regard” to geographical considerations is not a require- 
ment for a mathematical geographical apportionment of 
the committee. It calls for the exercise of discretion by 
the Administrator in selecting, with the purposes of the 
Act in mind, a committee on which the geographically 
distributed interests of the Industry shall be fairly rep- 
resented. As the record shows that the lowest wage scale 
prevailed in the southern mills, the Administrator could 
have concluded that a selection of a committee, a major- 
ity of whose members represented a low wage locality 
would tend to defeat the purposes of the Act. The Act 
was also intended to protect the interests of employers 
and employees of mills in other localities which compete 
with the low wage scale mills. We cannot say that the 
Administrator failed to give “due regard” to geographi- 
cal considerations or otherwise abused his discretion in 
the selection of the Committee. 

Petitioners make a great variety of criticisms of the 
proceedings before the Committee, all of which rest on 
the presupposition that either the statute or the demand 
of due process of law requires the Committee to hold hear- 
ings upon notice to interested persons and that its hearings 
be subject to review before the Administrator and finally 
as a part of the proceedings before the Administrator to 
judicial review on petition to the Circuit Court of Ap- 
peals, as provided by § 10. 

Section 5 (c) directs that the Administrator shall “by 
rules and regulations prescribe the procedure to be fol- 
lowed by the committee.” Section 5 (d), as already 
noted, provides that the Administrator shall submit data 
to the committee, shall cause witnesses whom he deems 
material to be brought before it, and that the committee 
“may summon other witnesses” to aid in its delibera- 
tions. Section 8 (b) requires the industry committee to 
“investigate” conditions in the industry. It provides 
that the committee “may hear such witnesses and re- 








152 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


ceive such evidence as may be necessary or appropriate” 
and requires the committee to “recommend” to the Ad- 
ministrator the highest minimum wages “which it de- 
termines, having due regard to economic and competitive 
conditions, will not substantially curtail employment in 
the industry.” After the report is filed with the Ad- 
ministrator he, upon due notice and hearing, is required 
to approve or reject the recommendations. 

It is clear that the sections of the statute now before us 
do not require the committee to conduct a quasi-judicial 
proceeding upon notice and hearing. Its function, as 
already stated, is to investigate upon the basis of data 
which the Administrator may submit and which the com- 
mittee may procure for itself and to report its recom- 
mendation with respect to the minimum wage. Cf. Nor- 
wegian Nitrogen Co. v. United States, supra, 318. That 
such is the interpretation of the statute is abundantly 
supported by its legislative history. See Conference 
Committee Report, H. Rept. No. 2738, 75th Cong., 3d 
Sess., p. 31, and the explanation of the bill by the Chair- 
man of the Senate Committee, 83 Cong. Rec. 9164. In 
his statement he pointed out that the procedure is 
modeled upon the New York Minimum Wage Act, see 
Morehead v. Tipaldo, 298 U. 8. 587, 619, and he empha- 
sized that no minimum wage rate could be established 
which had not been first “carefully worked out” by a 
committee drawn principally from the industry itself 
and that it should not then be put into effect “by ad- 
ministrative action which has not been found to be in 
accordance with law by an independent, responsible ad- 
ministrative office of the Government, exercising an 
independent judgment on the evidence after a legal 
hearing.” 

The demands of due process do not require a hearing, 
at the initial stage or at any particular point or at more 
than one point in an administrative proceeding so long 
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as the requisite hearing is held before the final order 
becomes effective. The proceedings before the Adminis- 
trator as provided by § 8 (d) satisfy the requirements of 
due process without further requirement, which the 
statute omits, of a hearing on notice before the Commit- 
tee. York v. Texas, 1387 U. 8. 15; American Surety Co. 
v. Baldwin, 287 U. 8. 156, 168; United States v. Illinois 
Central R. Co., 291 U.S. 457, 463. 

The command of § 8 (d) that the Administrator, as a 
prerequisite to a wage order, find that the reeommenda- 
tions of the committee “are made in accordance with 
law” does not extend to a review of the evidence and 
hearings before the committee or an investigation of 
the mental processes by which Committee members 
reached their conclusion to recommend the minimum 
wage, or extend beyond inquiry upon evidence before the 
Administrator whether the requirements of statute and 
rules of the Administrator as to the composition of the 
committee, the definition of the industry, and the actions 
required to be taken by the committee have been 
observed. 

Such being the function of the committee it is imma- 
terial that substitutes were appointed for two members 
in the course of its deliberations, it not appearing that 
they did not consider the evidence taken and the pro- 
ceedings had before their appointment to the Committee. 

Procedure before the Administrator. Notice of the 
hearing before the Administrator was given in conformity 
to the statute, and since the notice was forty days in 
advance of the time when petitioner’s representative 
was heard and introduced evidence into the record and 
a further opportunity was given to present evidence, 
the contention that the notice to petitioner was inade- 
quate or failed to meet constitutional requirements is 
without merit. And as the issue for determination by 
the Administrator in the light of the statutory require- 
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ments was framed by the report and recommendation of 
the Committee to the Administrator there was no fail- 
ure to inform petitioner of the contentions made in be- 
half of the Government. Cf. Morgan v. United States, 
298 U. 8. 468; 304 U. S. 1. Nor can we find any error 
or want of due process in permitting the Industry Com- 
mittee to appear before the Administrator by counsel 
and to offer evidence in support of its recommendations 
or in permitting members of the staff of the Wage and 
Hour Division to give testimony. See Denver Union 
Stock Yard Co. v. United States, 304 U. 8. 470, 477. 

Support in the evidence of the Administrator’s findings. 
By § 10 review of the Administrator’s order by the courts 
is limited to questions of law “and findings of fact by 
the Administrator when supported by substantial evi- 
dence shall be conclusive.” Petitioners attack the Ad- 
ministrator’s findings that the 3214 cent minimum will 
not substantially curtail employment and that classifica- 
tion of the industry is not required, on the ground that 
they are not supported by substantial evidence. 

Since the statute required these findings to be based 
upon consideration of economic and competitive con- 
ditions in the industry, as affected by transportation, 
living and production costs, including wages, the findings 
rest, to a substantial degree, upon studies of statistical 
data with respect to these factors gathered by govern- 
ment agencies and published by them officially. They 
include publications of the Bureau of Labor Statistics, 
the Interstate Commerce Commission, the Federal Trade 
Commission, and the Economic Section of the Wage and 
Hour Division of the Department of Labor. The most 
important and the principal object of attack is Bulletin 
No. 663 of the Bureau of Labor Statistics entitled “Wages 
in Cotton Goods Manufacturing,” which is a study of the 
economic conditions generally prevailing in the cotton 
textile industry and in particular of the wages of em- 
ployees. The statistics gathered, if regarded as of proba- 
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tive force, and the inferences drawn from them by the 
Administrator, taken with other evidence, amply sup- 
port his findings. 

The argument of petitioners is not that the record con- 
tains no evidence supporting the findings but rather that 
this class of evidence must be ignored because not com- 
petent in a court of law. But it has long been settled 
that the technical rules for the exclusion of evidence 
applicable in jury trials do not apply to proceedings be- 
fore federal administrative agencies in the absence of a 
statutory requirement that such rules are to be observed. 
Interstate Commerce Comm’n v. Baird, 194 U. 8. 25, 44; 
Interstate Commerce Comm’n v. Louisville & N. R. Co., 
227 U.S. 88, 93; Spiller v. Atchison, T. & S. F. Ry. Co., 
253 U.S. 117; United States v. Abilene & Southern Ry. 
Co., 265 U. 8. 274, 288; John Bene & Sons v. Federal 
Trade Commission, 299 F. 468, 471. We need not con- 
sider whether this class of evidence must be excluded 
from proceedings in court. 

Further the documents in question were received in 
evidence without objection. And even in a court of law 
if evidence of this character is admitted without objec- 
tion it is to be considered and must be accorded “its 
natural probative effect as if it were in law admissible.” 
Diaz v. United States, 223 U. S. 442, 450; Rowland v. 
St. Louis & San Francisco R. Co., 244 U. 8. 106, 108; ef. 
United States v. Los Angeles & Salt Lake R. Co., 273 
U. 8. 299, 312. 

The reliability of the data published in the Bulletin 
was supported before the Administrator by the testi- 
mony of some of his compilers. In the circumstances 
we think the Bulletin and other documents in question 
were evidence to be considered by the Administrator; 
that the weight to be given to them and the inferences 
to be drawn from. them were for the Administrator and 
not the courts, and that they lend substantial support 
to his findings. 








156 OCTOBER TERM, 1940. 
Syllabus. 312 U.S. 


Further contentions that the findings, and particularly 
the finding that classification in the industry is unnec- 
essary, and the subsidiary findings as to differences in 
transportation, living, and production costs, are unsup- 
ported by substantial evidence are addressed either to 
the weight and dependability of the evidence support- 
ing the findings or to the testimony of particular wit- 
nesses or conflicting evidence on which petitioners rely. 
We have examined these contentions and, without fur- 
ther elaboration of the details of the evidence, we 
conclude that the Administrator’s findings are sup- 
ported by substantial evidence. Any different conclu- 
sion would require us to substitute our judgment of the 
weight of the evidence and the inferences to be drawn 
from it for that of the Administrator which the statute 
forbids. 

Numerous other contentions are advanced by peti- 
tioners but they are subsidiary to those which we have 
already considered, or are of such slight moment as to 


call for no further discussion. 
Affirmed. 





PALMER et au., TRUSTEES, v. WEBSTER AND AT- 
LAS NATIONAL BANK OF BOSTON, TRUSTEE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 120. Argued January 8, 1941—Decided February 3, 1941. 


1. Trustees of a railroad in reorganization proceedings under § 77 
of the Bankruptcy Act, who, after rejection of leases of other 
lines, continue pursuant to §77 (c) (6) to operate them “for the 
account of the lessor,” are not required by the Act of June 18, 1934, 
by § 65 of the Judicial Code, or by §77 (c) (6), to advance funds, 
without security, out of the estate of the railroad for the payment 
of obligations to creditors of the former lessors, which payment 
is not essential to continued operation of the lines. P. 162. 

. How far cash advances to the former lessors should go; whether 
the security for further advances is adequate; and whether ad- 
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vances are necessary to continued operation, are all questions to 
be decided by the District Court having jurisdiction of the reor- 
ganization proceedings. Upon the facts of this case, the District 
Court exercised a sound discretion in ordering the trustees to 
withhold further cash payments in respect of obligations of the 
former lessors. P. 167. 

. The question whether under a statute of the State the railroad 
is directly liable in respect of the obligations in question, is not 
presented by the record and is not decided. P. 168. 

111 F. 2d 215, reversed. 


ivy) 


CERTIORARI, 311 U.S. 625, to review the reversal of an 
order or the District Court directing the trustees of a 
railroad in reorganization proceedings under § 77 of the 
Bankruptcy Act to withhold certain payments out of the 
estate. 


Mr. Hermon J. Wells for petitioners. 


Mr. Robert H. Davison, with whom Mr. Oscar W. 
Haussermann was on the brief, for respondent. 


By special leave of Court, Mr. Robert H. Hopkins for 
the City of Boston, as amicus curiae, urging affirm- 
ance. 


Mr. Justice Roperts delivered the opinion of the 
Court. 


In proceedings for the reorganization of the New York, 
New Haven and Hartford Railroad under § 77 of the 
Bankruptcy Act,’ the District Court, in response to a 
petition of the trustees, ordered them to withhold pay- 
ment of taxes assessed upon the property of Boston Ter- 
minal Company and franchise taxes and bond interest 
owed by the same company.? The Circuit Court of 
Appeals reversed on the ground that statutes of the 


*11 U.S.C. § 205. 

*The order also directed the trustees to withhold payment of 
taxes approximating $613,000 due by Old Colony Railroad Com- 
pany, and Boston and Providence Railroad Corporation to Massa- 
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United States compelled payment by the trustees. The 
importance of the questions involved, and a conflict. of 
decision,* moved us to grant certiorari. 

In 1888 Boston and Providence Railroad Corporation 
leased its property to Old Colony Railroad Company 
for a term of 99 years. In 1893 Old Colony leased its 
property, including its leasehold interest in the Boston 
and Providence property, to New Haven for a term of 
99 years. Boston was then served by four railroads 
entering the city from the South and West: the two 
lessors, New England Railroad Company, and Boston 
and Albany Railroad Company. 

In 1896 Massachusetts, by a special act, incorporated 
The Boston Terminal Company,’ with power to con- 
struct and maintain a union passenger station in the 
southerly part of Boston, and to provide and operate 
terminal facilities “for the several railroad companies” 
by the act “authorized to hold the stock” of the company. 
The Act sets the capital stock at $500,000, and provides 
that Boston and Albany, New England, Boston and Prov- 
idence, Old Colony, “and the New York, New Haven and 
Hartford Railroad Company, being lessee of Old Colony 
Railroad Company, may each subscribe for and hold” 
one-fifth thereof. 

The management of the company’s affairs is vested 
in five trustees, one to be appointed by each of the five 
stockholding companies. 

All the named railroads, including the New Haven, 
are required to use the terminal for all their terminal 


chusetts, and taxes approximating $76,000 due by the same 
companies to Rhode Island. That portion of the order is not in- 
volved in this case. 

*111 F. 2d 215. 

*See Philadelphia Co. v. Dipple, post, pp. 168, 169-170. 

* Act of June 9, 1896, Massachusetts Acts and Resolves, 1896, Ch. 
516, p. 520. 
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passenger business in Boston. They are to pay to the 
terminal company for such use the amounts needed to 
cover the company’s expenses, including interest upon its 
bonds, and taxes. Each railroad is required to pay in 
proportion to its use, as agreed amongst them, or, in 
default of agreement, according to the proportion deter- 
mined by the railroad commissioners (now the Depart- 
ment of Public Utilities). 

The real estate of the terminal company “required by 
this act to be used by said railroad companies shall be 
assessed to and the taxes thereon shall be paid by said 
railroad companies, and in the assessment of franchise 
taxes upon said railroad companies each of them shall 
be deemed to be the owner of said real estate in the 
proportion in which it then has the use thereof under 
this act.” 

In 1905 New England was merged into New Haven.° 
Later Boston and Albany leased its property to the New 
York Central. Thereafter, in 1921, the Massachusetts 
Act of June 9, 1896, was amended * to give the New York 
Central, as lessee, the right to hold stock of the terminal 
company and, during the term of the lease, to exercise 
all the powers by the Act conferred on Boston and Al- 
bany. The total use of the terminal thereafter was by 
New York Central, as lessee of Boston and Albany, by 
New Haven, as lessee of Old Colony, and by New Haven, 
as owner of the New England line. During the period 
involved in this case there was no use of the terminal 
by the New Haven trustees on behalf of the New Eng- 
land line.* 


* Massachusetts Acts and Resolves 1905, Ch. 252; Rhode Island 
Acts and Resolves, 1915, p. 452, § 4. 

* Act of May 7, 1921, Massachusetts Acts and Resolves, 1921, Ch. 
363, p. 391. 

“It is asserted by.respondent that such use has been resumed, but, 
if this be the fact, it is irrelevant to any issue in the case. No 
payment in respect of New England use is in question. 
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In 1931 the Department of Public Utilities of Massa- 
chusetts determined that the proportion of use of the 
union station and facilities was seventy per cent. by New 
Haven and thirty per cent. by New York Central. No 
reapportionment has since been made. 

New Haven filed its petition for reorganization in the 
District Court for Connecticut October 23, 1935. At that 
time the lines of Old Colony and Boston and Providence 
came into the custody of the court as a part of the New 
Haven system. The court directed continued operation 
of the system and appointed trustees. Old Colony filed 
its petition for reorganization in the New Haven pro- 
ceeding June 3, 1936, and the court appointed the same 
persons trustees as had been appointed upon the New 
Haven petition. Boston and Providence initiated a re- 
organization proceeding in the District Court for Massa- 
chusetts August 5, 1938, and trustees of its property were 
appointed by that court. The New Haven trustees dis- 
affirmed and rejected the Old Colony lease June 2, 1936, 
and the trustees of Old Colony rejected the Boston and 
Providence lease July 19, 1938. Under orders of the 
District Court for Connecticut, made pursuant to the 
provisions of § 77 (c) (6), the New Haven trustees have 
continued to operate both Old Colony and Boston and 
Providence railroads for the account of the former les- 
sors.” The trustees have kept their accounts covering 
the operations of the two lines according to a segrega- 
tion and allocation of expenses and revenues approved by 
the Interstate Commerce Commission and by the District 
Court and confirmed by the Circuit Court of Appeals.” 
In the accounting, the seventy per cent. of the use of 


*See Palmer v. Palmer, 104 F. 2d 161; Palmer v. Warren, 108 F. 
2d 164, affirmed Warren v. Palmer, 310 U. 8. 182. 

* Pursuant to § 77 (c) (6), 77 (c) (10); see Palmer v. Palmer, 
supra, Note 9. 
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the terminal facilities formerly charged to New Haven 
as lessee is charged by the trustees to Old Colony and 
Boston and Providence operations in proportion to use. 

The trustees’ operation of Old Colony and Boston and 
Providence properties has resulted in losses exceeding 
$20,000,000 in the period between October 23, 1935, and 
December 31, 1939. This excess of expenditures over 
receipts is secured by liens on the properties. Payment 
of the taxes and bond interest of Boston Terminal Com- 
pany has required cash advances increasing the accumu- 
lating deficit at the rate of approximately $800,000 per 
annum. The trustees believe that the properties of the 
lessors are insufficient to secure repayment of further . 
cash advances by the New Haven estate and that to make 
them will jeopardize the claims of New Haven’s own se- 
cured creditors. In a petition of October 17, 1939, they 
set forth the facts and stated their view that they should 
not make further advances for payment of Boston Ter- 
minal taxes and bond interest for the account of the Old 
Colony and Boston and Providence estates. Notice of 
hearing was given and a number of interested parties 
appeared. The District Court announced its opinion and 
entered an order, October 30, 1939, directing the trustees 
to withhold the payments in question. Old Colony 
Trust Company, the trustee under the mortgage of the 
terminal company, appealed. The appeal was prose- 
cuted in the Circuit Court of Appeals by its successor 
trustee, Webster and Atlas National Bank, the respond- 
ent in this court. 

The District Court overruled the contention that § 77 
(c) (6) imposes an obligation on the trustees of New 
Haven in behalf of creditors of the lessors. The court 
held that the section requires the continued operation of 
the lessors’ property, if the lessors are unable to operate, 
in the interest of the public. It called attention to the 
fact that the section provides that the operation is to 

301335°—41——-11 
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be “for the account of the lessor” and that no claim was 
made that failure to pay the interest or taxes in question 
would result in the suspension of operation of Old Colony 
and Boston and Providence lines. The court further 
held, on an analysis of the Massachusetts statute creating 
the terminal company, that any direct obligation on the 
part of New Haven to pay interest and taxes terminated 
with the rejection of the Old Colony lease which related 
back to the date of the petition for reorganization, since 
which time the trustees have not operated for their own 
account but for that of the former lessors. The court 
thought that upon plain principles of equity it ought 
not to jeopardize the interests of New Haven’s secured 
creditors by imposing the probable loss upon the New 
Haven estate. 

The Circuit Court of Appeals declined to pass upon the 
question whether § 77 (c) (6), of its own force, requires 
the New Haven trustees to make the payments as oper- 
ating expenses of the former lessors, though payment is 
not indispensable to the continuance of railroad opera- 
tions, and declined to decide whether the direct obliga- 
tions imposed by the Massachusetts statute upon New 
Haven bound the trustees of New Haven after rejection 
of the leases. The court based its reversal of the District 
Court’s order upon two federal statutes. 

It held that the Act of June 18, 1934,"' which provides 
that “Any receiver, liquidator, referee, trustee, or other 
officers or agents appointed by any United States court 
who is authorized by said court to conduct any business, 
or who does conduct any business, shall, from and after 
June 18, 1934, be subject to all State and local taxes 
applicable to such business the same as if such business 
were conducted by an individual or corporation ... ,” 
lays upon the trustees the obligation to pay the taxes in 
question. We are unable to agree. 


"e. 585, 48 Stat. 993; 28 U.S. C. § 124 (a). 
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The question is whether the trustees, who are officers 
or agents appointed by the court to conduct the business 
of New Haven, are also, within the intendment of the 
statute, agents who are conducting the business of Old 
Colony. Stated otherwise, the inquiry is whether, in 
adopting the statute, Congress had in view an enforced 
operation of a lessor’s property by the trustees of the 
lessee under § 77 (c) (6) to prevent stoppage of railroad 
transportation. We think Congress had no such intent. 

The legislative history of the Act discloses its pur- 
pose. The committee reports accompanying the bill 
which became the Act of 1934 state: * “The purpose of 
this bill is to subject businesses conducted under receiver- 
ship in Federal courts to State and local taxation the 
same as if such businesses were being conducted by pri- 
vate individuals or corporations.” The reports advert 
to the fact that federal courts had held a federal receiver 
operating a business exempt from state sales taxes. They 
conclude: “No good reason is perceived why a receiver 
should be permitted to operate under such an advantage 
as against his competitors not in receivership, and the 
States and local governments be deprived of this 
revenue.” 

What Congress intended was that a business in re- 
ceivership, or conducted under court order, should be 
subject to the same tax liability as the owner would 
have been if in possession and operating the enterprise. 
In the light of this purpose, the Act does not impose 
upon the New Haven trustees the obligation to pay taxes 
arising out of the conduct of the business of Old Colony 
or Boston and Providence. Section 77 (c) (2) accords 
the trustees of a railroad in reorganization the right to 
reject burdensome leases. Section 77 (c) (6) provides 


"H. R. 1138, 73d Cong., 2d Sess.; S. Rept. 1372, 73d Cong., 2d 
Sess, 
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that if a lease of a line of railroads is so rejected it 
shall be the duty of the lessor to operate the line unless 
it be found impracticable for the lessor so to do, “in 
which event it shall be the duty of the lessee to continue 
operation on or for the account of the lessor.” The 
taxes in question are, in the words of the Act of 1934, 
“applicable to” the business of Old Colony, and Boston 
and Providence. The New Haven trustees having re- 
jected the Old Colony lease, they are no longer applica- 
ble, in any proper sense, to the business of New Haven. 

By $ 77 (c) (2) the trustees of a railroad in reorganiza- 
tion are given power to operate “the business of the 
debtor.” By subsection (ce) (4) the trustees are re- 
quired to file schedules and information disclosing “the 
conduct of the debtor’s affairs.” The New Haven trus- 
tees’ duty is to conduct the business of New Haven. 
Old Colony petitioned for reorganization and trustees 
were appointed in that proceeding as “trustees of the 
property of Old Colony Railroad Company,” and were 
granted, pursuant to § 77, power to operate “the business 
of Old Colony Railroad Company.” The trustees of 
Old Colony, as such, are the persons who, in the language 
of the statute, are “authorized by said court to conduct” 
the “business” of Old Colony. 

Upon the petition of a creditor for the reorganization 
of Boston and Providence, which alleged that company 
was a common carrier by railroad engaged in the trans- 
portation of persons and property in interstate commerce, 
and that the Connecticut District Court had ordered the 
operation of its line to be continued by the New Haven 
trustees for the account of Boston and Providence, and 
upon the company’s admission of the truth of the allega- 
tions of the petition, the Massachusetts District Court 
approved the petition and appointed trustees for the 
property of Boston and Providence. The appointment 
was confirmed by the Interstate Commerce Commission 
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and the trustees are in office. As in the case of Old 
Colony, these trustees are the persons who are conducting 
the business of Boston and Providence and not the New 
Haven trustees. 

If the trustees of either of the lessor’s properties were 
able to operate the lines of railroad and from the pro- 
ceeds of that operation, or from any other source, were 
in possession of available funds, it would be the duty of 
the court in view of the Act of 1934 to require them to 
pay the taxes applicable to the business they are con- 
ducting under the orders of the court. But it does not 
follow that the New Haven trustees, who are not con- 
ducting the business of Old Colony or Boston and Provi- 
dence, as such, but who, under the constraint of § 77 
(c) (6), are merely operating the lines of those companies 
to prevent public inconvenience are, in the contempla- 
tion of the Act of 1934, conducting the business of the 
lessors in such sense as to be liable, out of New Haven 
estate funds, for taxes owed by those companies. It 
would require very clear and explicit language to evince 
an intent on the part of Congress to appropriate the 
moneys of the New Haven estate, which has rejected the 
Old Colony lease and rid itself of the leasehold interest 
thereby created, to pay the taxes of its lessor. We find 
in the Act of 1934 no such clear expression. On the con- 
trary we think it plain Congress did not have in mind, 
in adopting that statute, any such situation as is created 
by § 77 (c) (6). 

The Court of Appeals was of opinion that an obli- 
gation is imposed upon the New Haven trustees to pay 
the bond interest of the terminal company by § 65 of 
the Judicial Code,** which provides: 

“Whenever in any cause pending in any court of the 
United States there shall be a receiver or manager in 


* 98 U.S.C. § 124. 
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possession of any property, such receiver or manager 
shall manage and operate such property according to the 
requirements of the valid laws of the State in which 
such property shall be situated, in the same manner 
that the owner or possessor thereof would be bound to 
do if in possession thereof. Any receiver or manager 
who shall willfully violate any provision of this section 
shall be fined not more than $3,000, or imprisoned not 
more than one year, or both.” 

The court held the statute applicable by regarding its 
letter, and, as we think, ignoring its obvious purpose. 
In the words of the statute, the trustees of the New 
Haven are “in possession” of certain property belonging 
to Old Colony, and Boston and Providence. They also 
are operating that property. Hence the Court of Ap- 
peals concluded that the Massachusetts Act of 1896,— 
a valid law placing upon New Haven an obligation to 
pay the bond interest of the terminal company,—binds 
the trustees, so long as they operate the properties, to 
comply with the New Haven’s statutory obligation. 

Section 65 is not a new enactment. It has its origin in 
§ 2 of the Act of March 3, 1887 * and it has frequently 
been interpreted and applied by the courts.** Its ob- 
vious purpose was to negative the idea that a federal 
receiver or trustee could ignore the rules of law of the 
state of operation affecting the conduct of the business 
committed to his charge. In this sense it has been in- 
terpreted and applied and, in this sense, it is certainly 
binding upon the trustees of New Haven so long as they 
operate the property of the former lessors. The appli- 
cation of the Act by the court below goes much farther 


“ c. 373, 24 Stat. 552, 554. 

15 See e. g. United States v. Harris, 177 U. 8. 305; Erb v. Morasch, 
177 U. S. 584; Gillis v. California, 293 U. S. 62; Hornsby v. Eddy, 
56 F. 461; Peirce v. Van Dusen, 78 F. 693. 
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than this. If valid state laws require a debtor to pay 
his debts then, under the decision of the court, such laws 
bind the New Haven trustees to pay the debts of Old 
Colony, and Boston and Providence. If this view were 
correct, the trustees would not be operating the property 
of those companies for the account of the latter as § 77 
(c) (6) provides. On the contrary, they would be oper- 
ating for the account of the New Haven estate. More- 
over, on this assumption, the New Haven estate would 
be compelled to pay the former lessors’ debts as they 
accrued. The result would be a preference of the credi- 
tors of the confessedly insolvent lessors as against the 
creditors of the New Haven whose trustees are operat- 
ing the Boston and Providence and Old Colony property 
only under the constraint of § 77 (c) (6). We think 
that to state the proposition is to demonstrate that § 65 
of the Judicial Code has no such purpose or effect. 

We are of opinion, as was the District Court, that noth- 
ing in § 77 (c) (6) works the inequitable result that the 
involuntary operation of the Old Colony, and Boston and 
Providence properties by the New Haven trustees re- 
quires them to advance New Haven’s funds, without se- 
curity, for the payment of obligations of the former 
lessors which are not essential to the continued operation 
demanded of the trustees. 

How far cash advances to the former lessors should 
go; whether the security for further advances is ade- 
quate; whether advances are necessary to continued op- 
eration; are all questions to be decided by the District 
Court having jurisdiction of the New Haven reorganiza- 
tion proceedings. These are problems of administration 
to be solved by the exercise of a sound discretion. Upon 
the uncontested facts, we think the District Court ex- 
ercised such a discretion in ordering the withholding of 
further cash payments towards the taxes and interest of 
the terminal company, and that its order should stand. 
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The District Court discussed at some length the pro- 
visions of the Massachusetts Act of 1896 chartering the 
terminal company. The respondent insists that the 
court erroneously construed the Act and held that it 
will not sustain any claim on the part of the terminal 
company, or the State or the City of Boston, against 
the New Haven estate in respect of the interest on the 
terminal company’s bonds and taxes assessed on its prop- 
erty and franchise. The trustees’ petition sought an 
order dealing only with the current administration of the 
New Haven estate and the District Court need not have 
decided, and we think did not decide, any question other 
than that presented. In any event, no question of the 
validity of any such claim is presented on this record and 
our affirmance of the District Court’s order is not to be 
taken as the expression of an opinion upon any such 
question. 

The judgment of the Circuit Court of Appeals is 
reversed and that of the District Court is affirmed. 

Reversed. 





PHILADELPHIA COMPANY er at. v. DIPPLE et At. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


Nos. 242 and 243. Argued January 8, 9, 1941—Decided February 3, 
1941. 


1. The trustees of a debtor strect railway company in a reorganiza- 
tion proceeding under §77B (now Chapter X) of the Bankruptcy 
Act, are not required by the Act of June 18, 1934 to pay, out of 
the estate of the debtor, taxes owed by corporations whose prop- 
erties the debtor operated—together with its own in a unified 
system—under leases and operating agreements, and which the 
trustees continued to operate. P. 175. 

2. Pending affirmation or rejection of the leases and operating agree- 
ments by the trustees, their obligation was to pay only a reason- 
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able amount for use and occupation, not in excess of the net earn- 
ings derived from the operation of each property. P. 174. 
111 F. 2d 932, affirmed. 


CrrTIORARI, 311 U. 8S. 628, to review the reversal of an 
order directing the payment of certain taxes by the trus- 
tees in a reorganization proceeding under §$77B of the 
Bankruptey Act. An appeal from the order of the Dis- 
trict Court was taken by the Tort Creditors’ Committee 
and the City of Pittsburgh, respondents here. Peti- 
tioners here are the Philadelphia Company (principal 
creditor and owner of all the capital stock of the debtor 
Pittsburgh Railways Company) and certain underliers. 


Mr. W. A. Seifert, with whom Messrs. Lee C. Beatty, 
Richard W. Ahlers, and Hill Burgwin were on the brief, 
for petitioners. 


Miss Anne X. Alpern and Mr. A. E. Kountz, with 
whom Messrs. Leon Wald and Lewis M. Alpern were on 
the brief, for respondents. 


Mr. Justice Roperts delivered the opinion of the 
Court. 


This case presents a problem similar to that involved in 
Palmer v. Webster & Atlas National Bank, ante, p. 156. 
Here the debtor instituted a reorganization proceeding 
under § 77B of the Bankruptcy Act (now chapter X 
of that Act) * and the question presented is whether the 


*§ 77B was adopted June 7, 1934, 48 Stat. 912, and was amended 
Aug. 29, 1935, 49 Stat. 965, and Aug. 12, 1937, 50 Stat. 622. By 
the terms of the Chandler Act adopted June 22, 1938, 52 Stat. 840, 
883, the provisions of § 77B were superseded by chapter X of the 
Bankruptcy Act and that chapter was made applicable, so far as 
practicable, in cases pending when the Act took effect. The petition 
in this case was filed May 10, 1938, and the Chandler Act became 
effective Sept. 22 of that year. 
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trustees should be directed to pay taxes owed by corpora- 
tions whose properties the debtor operated under leases 
and operating agreements and the trustees continued to 
operate. Although the courts below did not refer to 
the Act of June 18, 1934,° the petitioners’ insistence that 
the decision of the Circuit Court of Appeals is in the 
teeth of the provisions of the Act and conflicts with the 
decision of the Cireuit Court of Appeals of the Second 
Circuit in the Palmer case caused us to grant certiorari. 

The debtor, Pittsburgh Railways Company, has, for 
many years, possessed and used the properties of some 
fifty-five street railway companies and has operated those 
properties, in connection with its own, as a unified street 
railway system in Pittsburgh, Pennsylvania, and sur- 
rounding territory. The debtor obtained possession of 
the properties of the underlying companies through 
leases and operating agreements which required the 
debtor to pay all expenses of operation and maintenance 
and all the taxes of the underlying companies. The sys- 
tem comprises some 560 miles of track, incline plane 
railways, cars, car barns, and buildings. The debtor owns 
28 miles of the track and owns cars and other property. 
Pursuant to the terms of the leases and agreements, the 
debtor has directly paid the expenses of operating, main- 
tenance charges, and all taxes of the underlying com- 
panies. After the filing of the debtor’s petition under 
§ 77B, its approval, and an order continuing the debtor 
in possession, the court, June 14, 1938, appointed trus- 
tees with authority to maintain, manage, and operate 
the property in possession of, or owned by, the debtor; 
to manage and conduct its business; collect the revenues 
therefrom, and to pay all taxes and assessments due, or 
to become due, upon property in possession of, or owned 
by, the debtor. The trustees have since been operating 


* 48 Stat. 993, 28 U.S. C. § 124 (a). 
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the business, using therein the properties of the under- 
lying companies. They have not affirmed or disaffirmed 
the leases and operating agreements. 

March 10, 1939, the trustees petitioned the District 
Court for instructions respecting the payment, as admin- 
istration expenses, of taxes assessed against the debtor, 
a subsidiary, and the underlying companies.* The peti- 
tion was referred to a master before whom objections 
were filed by the City of Pittsburgh, a creditor, and also 
by a creditors’ committee, to the payment of the taxes 
assessed against the underlying companies. These con- 
sisted of Pennsylvania corporate stock taxes, Pennsyl- 
vania corporate net income taxes, Pennsylvania corporate 
loan taxes, and federal income taxes, some of which ac- 
crued and became payable subsequent to the filing of 
the petition for reorganization and some of which ac- 
crued prior thereto. The present petitioners appeared 
before the master and advocated an order for payment 
of the taxes. 

It appeared from the trustees’ petition that they had 
on hand an amount sufficient to pay all the taxes as to 
which they requested instruction and that none of the 
underlying companies had funds with which to pay any 
of the taxes assessed against them. The testimony be- 
fore the master showed that during the existence of the 
unified system no attempt was made to account for the 
revenues and operating expenses of individual underlying 
companies; that any attempt to account for the revenues 
and expenses of individual companies would be very ex- 
pensive and the results would not be sufficiently accurate 
to form a basis for allocating the items; that it was 
impossible to operate each underlying company sepa- 
rately so as to ascertain the net earnings of each, and 


*The terms of the order ultimately entered with respect to taxes 
of the debtor and its subsidiary are not here drawn in question. 
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that it was probably impossible to determine what would 
be the fair proportion of rentals to be paid to the various 
underlying companies whose properties were utilized by 
the debtor and are now utilized by the trustees. There 
was testimony that it was impracticable at the time of 
the hearing for the trustees to state what properties of 
underlying companies would be embraced in the con- 
templated plan of reorganization. 

In his report, the master recommended that the trus- 
tees be directed not to pay taxes assessed against the 
underlying companies at the present time. This recom- 
mendation was supported by a finding that it was un- 
certain that any of the leases would be affirmed by the 
trustees and that, in the absence of evidence that the net 
earnings of each underlying company equalled its taxes, 
payment of taxes might result in preferment or overpay- 
ment. Furthermore, the master found that claims of the 
debtor against certain of the underlying companies might 
extinguish any existing equities in the properties of the 
latter. 

After a hearing on exceptions to the master’s report, 
and after receiving a recommendation from the trustees 
as to what taxes of the underlying companies should 
be paid, the District Court entered an order that the 
bulk of the taxes of the underlying companies should be 
paid by the trustees. The decree was predicated upon 
the fact that the system had been operated as a unit for 
many years; that all income derived from the lines of the 
underlying companies had been kept in one fund, and 
that it was equitable that the taxes of the underlying 
companies be treated as taxes of the debtor. 

Upon an appeal by the creditors’ committee and by the 
City of Pittsburgh, the Circuit Court of Appeals reversed 
the order of the District Court so far as it applied to 
the taxes of the underlying companies.‘ That court held 


“111 F. 2d 932. 
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that the debtor’s undertaking to pay the taxes of the 
underlying companies was merely a portion of the con- 
sideration for the use of their property and was, there- 
fore, a rental obligation and not a tax liability. The 
argument was pressed upon the court that the separate 
corporate entities of the underlying companies should be 
disregarded. In view of the fact that none of the under- 
lying companies had filed petitions for reorganization, 
and thus subjected themselves to the jurisdiction of the 
court, the Circuit Court of Appeals held that, until affir- 
mation of the leases and operating agreements by the 
trustees, their sole obligation was to pay a reasonable 
amount for use and occupation which could not be in 
excess of the net earnings derived from the operation of 
each property and could not be ascertained until it was 
determined what property was being used, the extent of 
the use, and the net earnings derived from it or its value. 

The petitioners challenge the decision on the ground 
that it is contrary to the terms of the Act of June 18, 
1934,° which directs that a trustee appointed by a court 
of the United States who is authorized to conduct any 
business, or does so, shall be subject to all state and local 
taxes applicable to the business; and on the further 
ground that it is violative of accepted principles of equi- 
table administration of estates in receivership or reorgan- 
ization. 

The situation here differs from that disclosed in the 
Palmer case in that § 77B contains no provision requir- 
ing the debtor to continue to operate the business of a 
lessor upon rejection of the lease. It further differs in 
that, here, the trustees have neither affirmed nor dis- 
affirmed the leases and operating agreements. Another 
difference is that, in the present instance, none of the 
lessors or underlying companies is in reorganization. 





* Supra, Note 2. 
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Notwithstanding the fact that § 77B gives no specific 
authority to trustees in reorganization to reject burden- 
some leases or contracts, it is well settled that they have 
that right and are accorded a reasonable time within 
which to exercise it. If, in the opinion of the officers of 
the underlying companies, a reasonable time has expired 
those companies are not without redress. They may de- 
clare a forfeiture of the leases and abrogate the agree- 
ments for nonperformance on the part of the trustees, or 
they may apply to the District Court to compel an elec- 
tion by the trustees, to affirm or disaffirm. In the mean- 
time, if the situation were such as to permit a proper 
calculation of the amount due for use and occupation, it 
would be proper for the court to order the trustees to 
pay a reasonable sum to be treated as a payment for use 
and occupation in the event that the leases and agree- 
ments are disafirmed or, on account of rent, in the event 
they are affirmed. But this record furnishes no basis for 
such a calculation. The master has found, and the find- 
ing is not challenged, that there are no data available 
from which it can be determined what is the value of the 
various underlying properties or what is the fair value 
of their use. It is evident that the debtor has welded 
these underlying properties into one system in such 
fashion that a single route or a single passenger ride 
may involve the use of a number of the underlying com- 
panies’ properties. Ascertainment of a proper appor- 
tionment of the receipts of the system as a whole to the 
respective contributions of the underlying companies’ 
properties is obviously almost an impossible task. More- 
over, since the underlying companies are simple con- 
tract creditors, an overpayment to any one of them might 
work a preference as against other such creditors, includ- 
ing the City of Pittsburgh and the tort claimants who 
are respondents here. 
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In the light of these facts, it becomes evident that the 
Act of 1934 has no application. The trustees are oper- 
ating the business of the Pittsburgh Railways Company, 
a corporation of Pennsylvania. The District Court has 
ordered them to pay the taxes due by that corporation 
and by its wholly owned subsidiary, a bus company. 
In that aspect the order is not attacked. But the trus- 
tees are not operating the business of the various under- 
lying companies. It may well be that the only business 
those companies have is to collect or enforce payment of 
the rentals and considerations due them under the re- 
spective leases and operating agreements. But, even so, 
that businees is not the business of the Pittsburgh Rail- 
ways Company and the trustees are not trustees of any 
such business. 

What has been said in the Palmer case need not be 
amplified in this case. It is plain that the Act of 1934 is 
inapplicable. 

The petitioners recognize that the authorities cited by 
them in which courts having charge of receiverships or of 
reorganization proceedings under § 77B have ordered the 
payment of taxes by a receiver or by trustees dealt only 
with the taxes of the corporation represented by the 
receiver, or for whose business the trustees were ap- 
pointed. They contend, however, that the same prin- 
ciple ought to apply here because the system operated 
by the Pittsburgh Railways Company is a unified sys- 
tem. They urge that the business is a single business. 
They show that for thirty-six years prior to the filing of 
the petition the identity of the lines of the underlying 
companies has been obliterated by the creation of a uni- 
fied system of railway transportation and they say that 
the whole business should be treated as that of the Pitts- 
burgh Railways Company now conducted by its trustees 
in reorganization. But, as we have said, the underlying 
companies’ relation to the Pittsburgh Railways Company 
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is that of creditor and debtor and no principle of equity 
justifies ignoring that relation when, so to do, might ad- 
versely affect the claims of other creditors. 

For these reasons we hold the judgment of the Circuit 
Court of Appeals was right and should be affirmed. 


Affirmed, 





SUPERIOR BATH HOUSE CO. v. McCARROLL, 
COMMISSIONER OF REVENUES OF ARKAN- 
SAS. 


APPEAL FROM THE SUPREME COURT OF ARKANSAS. 
No. 180. Submitted December 18, 1940—Decided February 3, 1941. 


1. An Arkansas corporation which leases from the United States and 
operates for profit a bath house on the federal reservation at Hot 
Springs is taxable by Arkansas on its net income, under authority 
of the Act of Congress of 1891, which gives the consent of the 
United States to “the taxation, under the authority of the laws 
of the State of Arkansas applicable to the equal taxation of personal 
property in that State, as personal property of all structures and 
other property in private ownership on the Hot Springs Reserva- 
tion.” P. 178. 

2. The Act of 1891 may not be construed as consenting only to 
ad valorem taxes imposed directly on tangible property. P. 179. 

200 Ark. 233; 139 S. W. 2d 378, affirmed. 


APPEAL from a decree sustaining the validity of a state 
tax. 


Mr. Terrell Marshall submitted for appellant. 


Messrs. Frank Pace, Jr. and Lester M. Ponder sub- 
mitted for appellee. 


Mr. Justice Buack delivered the opinion of the 
Court. 


By a 1929 Act, Arkansas imposed a tax of 2% on the 
net income of domestic corporations “with respect to 
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carrying on or doing business” in the state.1_ Appellant, 
a corporation organized under Arkansas law, leases from 
the United States and operates for profit a bath house on 
the federal reservation at Hot Springs. Whether appel- 
lant is subject to the state tax depends on the interpreta- 
tion of the language of a provision of a Congressional 
Act of 1891 and the corresponding provision of an Arkan- 
sas Act of 1903. The Congressional Act reads: “The 
consent of the United States is hereby given for the tax- 
ation, under the authority of the laws of the State of 
Arkansas applicable to the equal taxation of personal 
property in that State, as personal property of all struc- 
tures and other property in private ownership on the Hot 
Springs Reservation.” * The 1903 Arkansas act ceded 
to the United States exclusive jurisdiction over the busi- 
ness area of the reservation, reserving only the right to 
tax accorded by the 1891 Act and the right to serve crimi- 
nal and civil process.« The Supreme Court of Arkansas 
held appellant liable for the tax,* and the case is here on 
appeal as authorized by 28 U.S. C., § 344. 


* Ark. Acts (1929) No. 118. 

*26 Stat. 844. The quoted language was § 5 of a general Act 
dealing with the reservation. The section was added as a Senate 
amendment to a House bill, and the only relevant legislative refer- 
ence to it is a statement by the House conferees that “Section 5 
provides for local taxation of the bath houses, so far as the consent 
of the United States is concerned.” 22 Cong. Rec. 3513. Arkansas, 
in ceding exclusive jurisdiction over part of the reservation, expressly 
referred to the taxing powers conferred by the 1891 Act (Ark. Acts 
(1903) No. 30), and later federal Acts extending exclusive federal 
jurisdiction over larger portions of the reservation have provided 
that such extension of jurisdiction shall “not be so construed as to 
interfere with the right to tax all structures and other prop- 
erty....” (E. g., 33 Stat. 187.) 

* Ark. Acts (1903) No. 30. 

*200 Ark. 233; 139 S. W. 2d 378. In addition to urging that 
Arkansas had no power to levy this tax, appellant had urged that it 
was denied equal protection by virtue of a 1931 statute exempting 

301335°—41——-12 
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Arkansas does not contend, nor did the Supreme Court 
of that state hold, that appellant was liable for the state 
income tax under the general power of the state to tax 
corporations created pursuant to Arkansas law. On the 
contrary Arkansas admits that under the reciprocal state 
and federal acts the United States possesses complete 
sovereign power over the Hot Springs Reservation, sub- 
ject to the right of the State of Arkansas to tax in ac- 
cordance with the 1891 Act and subject to its right to 
execute within the reservation its civil and criminal 
process. The state does not claim a right of any kind to 
tax any corporation or individual doing business on the 
reservation unless the tax comes within the scope of its 
agreement with the government, effectuated by the 1891 
and 1903 federal and state legislation. Since the state 
has taken this view, and since it is our opinion that the 
tax can be sustained on this basis, it is unnecessary for 
us to determine whether any other basis might con- 
ceivably exist. 

While not controlling here, it has been the consistent 
conviction of the Arkansas court that the federal legis- 
lation conferred broad powers of taxation upon the state. 
In Ex parte Gaines, 56 Ark. 227; 19 S. W. 602, decided 
one year after the original 1891 Act, the court held that 
a leasehold interest on the reservation was subject to 
state taxation. In Buckstaff Bath House Co. v. McKin- 
ley, 198 Ark. 91; 127 S. W. 2d 802,° the court upheld the 
state unemployment compensation tax, saying of the 1891 
Act: “The Congress seemingly intended (and this con- 
struction is strengthened by the Gaines case) to permit 


from the tax those domestic corporations organized for the purpose 
of doing business outside the state. (Ark. Acts (1931) No. 220.) 
This latter contention is wholly without merit, and will not be 
discussed. 

* Affirmed on other grounds, 308 U. S. 358. 
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the State to exercise its sovereignty within the Reserva- 
tion with respect to the conduct of business, commerce, 
and the professions, subject only to the interest retained 
by the Government and the right to enforce restrictions 
under the federal laws . . .” 

Appellant, however, reads the Act more narrowly than 
does the Arkansas court, and contends that the only 
taxes Arkansas can levy are ad valorem taxes imposed 
directly on tangible property. But the words tangible 
and ad valorem appear nowhere in the Act, nor do any 
synonymous words there appear. And in our opinion to 
construe the Act as though such words had been used 
would do violence to the intent of Congress. The lan- 
guage of Congress was peculiarly adapted to the broad- 
ening of the state’s taxing power—not to its restriction. 
Thus, though under Arkansas law structures attached to 
land were considered a part of the realty, taxable or 
non-taxable with the land,’ Congress provided that pri- 
vately owned structures on the tax exempt land of the 
reservation should be taxed “as personal property.” Not 
only was this done, but also all “other property in private 
ownership” was expressly made subject to state taxation. 
By these provisions Congress manifested its purpose that 
no type of privately owned property should escape the 
state’s taxing power merely because it was owned or used 
on the reservation. 

And appellant’s insistence that these provisions permit 
only ad valorem taxation loses sight of the fact that the 
word property is by no means limited, in all its variations, 


*At the time of the 1891 Act, the Arkansas law provided 
that “The term ‘real property and lands’... shall be held to 
mean ... all buildings, structures and improvements, and other 
fixtures of whatever kind... .” Ark. Stats. (Mansfield, 1884) 
§ 5585. See Union Compress Co. v. State, 64 Ark. 136. Such is still 
the Arkansas law. Ark. Dig. Stats. (Pope, 1937) § 13358. 
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to actual tangible physical things.’ Its meaning must be 
determined from its context as illumined by the subject 
treated and the objectives sought. It is true that Ar- 
kansas had no corporate income tax in 1891, when the 
original permission to tax was granted. But taxation 
policies and systems change with necessities and experi- 
ence, and no support can be found in the Act for a belief 
that Congress consented to state taxation only if Arkansas 
would make its 1891 tax system static. If we accept 
appellant’s premise that what Congress consented to 
was ad valorem taxation only, we must conclude that 
Congress consented to a tax under which Arkansas was 
collecting virtually all of its revenues in 1891. Since 
1900, state governments—Arkansas included—have 
tended to secure less and less of their revenue from ad 
valorem taxation, and more and more from taxes of 
other types.* The Arkansas legislature, in fact, in the 
preamble to the 1929 income tax act, gave as a reason for 
its adoption that “Agricultural and Industrial develop- 
ment is now being retarded because of a policy to secure 
practically all of the Revenue from an Advalorem Tax, 
thus penalizing and discouraging ownership of prop- 
erty, ...”° The narrow construction of the Act urged 
by appellant—a corporation created under the laws of 
Arkansas—would thus relieve it from an Arkansas tax 
on corporate income enacted, at least in part, as a sub- 
stitute for those state ad valorem taxes to which appel- 
lant admits it is subject. And “The privilege of use is 
only one attribute, among many, of the bundle of privi- 


"Cf. Fidelity & Deposit Co. v. Arenz, 290 U. 8. 66, 68. 

* Arkansas, for example, received approximately 77% of its total 
revenue from general property taxes in 1915, while in 1937 this 
source accounted for only 13%. Financial Statistics of States, 1915, 
Table 3, pp. 66-67; id., 1937, Table 5, pp. 36-41. 

* Ark. Acts (1929) No. 118. Compare the preceding footnote. 
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leges that makes up property or ownership.” ” It is our 
opinion that the decision below must be affirmed. ™ 


Affirmed. 
Mr. Justice STONE, concurring: 


Mr. Justice Roperts and I coneur in the judgment of 
the Court but upon different grounds from those stated 
in its opinion. 

The state court has held that so far as the state con- 
stitution and laws are involved it has power to lay 
the present tax. It is no concern of ours what reasons 
are assigned for that conclusion. The only question for 
decision here is whether there is anything in the acts of 
Congress establishing the reservation or in the relation- 
ship of the two sovereignties, state and national, to pre- 
vent the state from laying a tax on the net income of 
its own corporation. 

If the consent of the national government were need- 
ful in order to sustain the present tax we should have 
difficulty in finding that consent in the words of the Act 
of Congress authorizing the state to tax “all structures 
and other property in private ownership on the... 
reservation.” But we think that such consent is un- 
necessary to enable a state to tax the income of its own 
corporations, derived from property located on the res- 
ervation. It is enough that no Act of Congress and no 
agreement by the state with the Federal Government 
prohibits the tax. 

The fact that income-producing property is physically 
located on the territory of another sovereignty does not 
foreclose the state from taxing its own residents and cor- 
porations on the income derived from the property. 





*” Henneford v. Silas Mason Co., 300 U. 8. 577, 582. 
“Cf. Buckstaff Bath House Co. v. McKinley, 308 U. S. 358; 
Collins v. Yosemite Park & Curry Co., 304 U.S. 518. 
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Cohn v. Graves, 300 U. S. 308; Lawrence v. State Tax 
Comm'n, 286 U. 8. 276; see Newark Fire Insurance Co. 
vy. State Board, 307 U. 8. 313. We have recently held 
that such a tax is not a tax on the income-producing 
property in any such sense as to preclude the tax for 
want of “jurisdiction” of the state to lay it. Cohn v. 
Graves, supra, 313, 314; Graves v. O’Keefe, 306 U. S. 
466, 480. There is no occasion now to give renewed 
currency to the notion erroneously attributed to Pollock 
v. Farmers’ Loan & Trust Co., 157 U.S. 429; ef. Cohn v. 
Graves, supra, 314, 315, that a tax on income is subject 
to the limitations of a tax on the property which 
produces it. 

For that reason if Arkansas had made an unrestricted 
grant of the reservation it could not be said to have re- 
nounced its authority to tax income of its corporations or 
citizens derived from property on the reservation, more 
than if it were located in the District of Columbia or in 
another state. It clearly has not done so by reserving 
the right to lay a property tax within the reservation or 
by agreeing that the United States shall have exclusive 
jurisdiction over it for any or for every purpose. The 
state’s power to lay the tax, being independent of its 
jurisdiction over the ceded territory, subsists unless 
waived or prohibited by competent authority. 

Whatever constitutional power the Federal Govern- 
ment may have to prohibit the state taxation of income 
derived from property located on the reservation, re- 
garded as a federal instrumentality, it is plain that it 
has not assumed to exercise the power. Graves v. 
O’Keefe, supra, 480. Since the state has not surrendered 
its constitutional power to tax the income and since 
Congress has not assumed in the act establishing the 
reservation, or otherwise, to prohibit the tax, the power 
of the state is unimpaired, unless restricted by its own 
constitution and laws. 
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Mr. Justice FRANKFURTER while agreeing with the 
Court’s opinion also agrees with the view expressed in 
this opinion. 





HURON HOLDING CORPORATION et at. v. 
LINCOLN MINE OPERATING CO. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT. 


No. 212. Argued January 13, 1941—Decided February 3, 1941. 


Pending appeal to the Circuit Court of Appeals from a judgment of 
the federal District Court for Idaho, a third party sued the judg- 
ment creditor in a state court in New York and a warrant of 
attachment was issued attaching the judgment debt in the hands 
of the judgment debtor in New York. After the Circuit Court of 
Appeals had affirmed the judgment of the District Court, but 
before the mandate issued, the New York court rendered judgment 
against the judgment creditor and execution was had against the 
attached debt. Held: 

1. The validity of the attachment was governed by the law of 
New York, and by that law the attachment was valid. P. 188. 

2. Having paid the judgment debt under compulsion of the 
execution, the judgment debtor was entitled to have the judg- 
ment of the federal court for Idaho marked satisfied; and the 
surety was not chargeable on its supersedeas bond. Pp. 189, 194. 

111 F. 2d 438, reversed. 


CERTIORARI, 311 U.S. 625, to review the reversal of judg- 
ments of the District Court, 27 F. Supp. 720, holding that 
an earlier judgment of that court had been satisfied, and 
declining to enter judgment against the surety on a 
supersedeas bond. 


Mr. Leonard G. Bisco, with whom Mr. Daniel Gordon 
Judge was on the brief, for petitioners. 

The New York court had power to enforce its attach- 
ment proceedings: against Huron, a New York corpora- 
tion, and on that power was based its jurisdiction to bind 
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the nonresident judgment creditor, Lincoln, to the extent 
of Lincoln’s interest in the judgment debt attached. 

The state court proceedings were regular in form, and 
fully authorized by the statutes and decided law of the 
State of New York. 

The procedural regularity of the state court attach- 
ment, judgment and execution, was found below as a 
fact, and is admitted by respondent. 

The law of New York authorized the attachment of a 
debt evidenced by a judgment obtained in a federal court 
in another state. 

The money judgment in the District Court was an ad- 
judication of Huron’s debt to Lincoln and remained bind- 
ing upon both parties during appeal; although execution 
was stayed in the District Court, the judgment was not 
vacated, and could be sued upon in a foreign court. 

The Circuit Court’s failure to judge the validity of the 
state court attachment in accordance with the state law, 
and its application of a general federal rule instead, is 
contrary to the principles laid down by this Court in Erie 
R. Co. v. Tompkins, 304 U. 8. 64. 

The District Court in deciding that its judgment was 
satisfied by Huron and that no judgment should issue 
against the Surety Company, correctly adjudged the is- 
sues before it and gave due weight under its own law to 
the facts proved, including the validity of the state court 
proceedings and Huron’s prior payment of the judgment 
debt pursuant thereto. 


Messrs. D. Worth Clark and William H. Langroise 
submitted for respondent. 

The jurisdiction of the state court in the action against 
Lincoln depended solely upon attachment proceedings. 

The attachment proceedings in New York were void 
for tlie reason that when the proceedings were initiated 
and when the attachment was levied, the judgment debt 
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was not attachable because (a) it was not absolutely 
payable at the time or in the future, and (b) payment 
of the debt was dependent upon a contingency which 
had not then happened. 

The jurisdiction of the District Court of the United 
States and the right of the plaintiff to prosecute his suit 
in that court having attached, that right cannot be ar- 
rested or taken away by any proceedings in another 
court. Wallace v. M’Connell, 13 Pet. 136; Wabash R. 
Co. v. Tourville, 179 U. S. 322; United States Shipping 
Board Corp. v. Hirsh Lumber Co., 59 App. D. C. 116; 
35 F. 2d 1010; Mack v. Winslow, 59 F. 316, 319; Henry 
v. Gold Park Mining Co., 15 F. 649, 650; Thomas v. 
Woolridge, 23 Fed. Cas. 986, 987, No. 13,918; Franklin 
v. Ward, 9 Fed. Cas. 711, No. 5,055; McDonald v. McDon- 
ald, 56 Ida. 444, 457; 55 P. 2d 827; Freeman, Judgments, 
7th ed. § 622. 

The judgment of the District Court was final for the 
purpose of appeal, but it was not final in the sense that 
it constituted the final liquidation of a tort claim, the 
claim for damages stated in the pleading which com- 
menced the action. Waplee-Platter Grocer Co. v. Texas 
Pacific Ry. Co., 62S. W. 265; Dibrell v. Neely, 61 Miss. 
218; Kreisle v. Campbell, 32 S. W. 581 (Tex.); Burke 
v. Hance, 76 Tex. 76. 

Erie R. Co. v. Tompkins, 304 U. S. 64, has not changed 
the rule that a federal judgment may not be attached 
in a foreign jurisdiction. 

Congress has provided for appeals, for cost and super- 
sedeas bonds (28 U. 8. C. 869, 874), for executions (28 
U. S. C. 727, 729), and in this connection has vested the 
federal courts with power and authority necessary for 
the “trial and disposition of the cause.” (28 U.S. C. 
729). 

In a long line of ‘decisions the federal courts have care- 
fully protected federal jurisdictions from interference by 











186 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


state courts, or courts of other jurisdictions. Riggs v. 
Johnson County, 6 Wall. 166, 187; Collin County Nat. 
Bank vy. Hughes, 152 F. 414; Wayman v. Southard, 10 
Wheat. 1, 22; Barber Asphalt Paving Co. v. Morris, 132 
F. 945; Brun vy. Mann, 151 F. 145; Chicot County v. 
Sherwood, 148 U. S. 529, 533, 534; West v. American 
Tel. & Tel. Co., 311 U. 8. 223; Neirbo Co. v. Bethlehem 
Corp., 308 U.S. 165, 175. 


Mr. Justice Buiack delivered the opinion of the 
Court. 


This case involves the effect a federal District Court 
should give to state court proceedings attaching, while 
appeal is pending, a judgment previously rendered by the 
federal court. 

Respondent, Lincoln Mine Operating Company, ob- 
tained judgment against petitioner, Huron Holding Cor- 
poration, in the federal District Court for Idaho. Pend- 
ing appeal of this judgment to the Circuit Court of Ap- 
peals, a New York creditor of Lincoln brought suit on a 
promissory note against Lincoln in a state court of New 
York. Upon a showing that Lincoln was an Idaho cor- 
poration, the New York court caused a warrant of at- 
tachment to issue against Lincoln’s New York property. 
In accordance with New York law,? summons upon Lin- 
coln was served by a Deputy Sheriff of Ada County, 
Idaho. Huron, a New York corporation, answered 
the warrant of attachment served upon it in New 
York and admitted that it was the defendant against 
which judgment in favor of Lincoln had been en- 








*Sections 902 and 903 of Art. 54 of the New York Civil Practice 
Act authorize courts to issue warrants of attachment against defend- 
ants shown to be foreign corporations in actions against them based 
on “Breach of contract, express or implied, . . . 

* Section 233, Art. 25, New York Civil Practice Act. 


” 











HURON CORP. v. LINCOLN CO. 187 
183 Opinion of the Court. 


tered in the Idaho District Court, and that the judg- 
ment was still unpaid, subject to its right on an 
appeal then pending. After the Circuit Court of Ap- 
peals had affirmed the Idaho District Court judgment, 
but before the mandate had been sent down, the New 
York court rendered judgment against Lincoln, execution 
was issued, and under the warrant of attachment the 
New York Sheriff was commanded to obtain satisfaction 
out of the judgment obligation of Huron to Lincoln. 
Under compulsion of the New York execution Huron paid 
and then filed a motion in the Idaho court asking that 
the federal court’s judgment be marked satisfied. Lin- 
coln countered with a motion against National Surety 
Company, the guarantor on Huron’s supersedeas bond in 
the original action, asking that judgment against the 
surety be entered in favor of Lincoln. After a hearing 
on both motions, the District Court made findings of fact 
and conclusions of law, held that the judgment had been 
fully satisfied, and declined to enter judgment against 
the surety.° The Circuit Court of Appeals reversed.* 
Because the issues involved are important to the orderly 
administration of justice in the relationship of state and 
federal courts, we granted certiorari.° 

Petitioner contends that the attachment was valid 
under the New York law, and should have been given 
full effect by the federal court. It is respondent’s con- 
tention that (1) the attachment proceedings were void; 
and (2) even if not void, the District Court should not 
have given effect to them, for the reason that this would 
be tantamount to an improper deprivation of Lincoln’s 
right to prosecute its suit in the District Court to full 
payment of the judgment. 


*27 F. Supp. 720. ° 


*111 F. 2d 438. 
* 311 U.S. 625. 
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First. Here, New York law clearly governed the 
validity of the attachment proceedings. The Idaho Dis- 
trict Court found, and it is not denied, that those pro- 
ceedings complied with the formal requirements of 
New York’s attachment statutes. But it is contended 
that at the time of the levy the New York court, under 
New York law, was without jurisdiction because the 
Idaho judgment was then pending on appeal and there- 
fore contingent. Respondent points to certain New York 
cases which lay down the general proposition that “an 
indebtedness is not attachable unless it is absolutely pay- 
able at present, or in the future, and not dependable 
upon any contingency.”* But both the District Court 
and the Circuit Court of Appeals rejected this ar- 
gument. And indeed the New York court itself neces- 
sarily passed upon this question, adversely to respond- 
ent’s contention. The garnishee’s answer in the New 
York court disclosed that the judgment was pending 
on appeal, and the New York court’s final judgment was 
not rendered, nor execution issued, until the Idaho judg- 
ment had been affirmed. By its action the New York 
court necessarily decided that the judgment debt was 
within the scope of New York’s attachment laws. And 
none of the New York authorities to which the respond- 
ents direct our attention militate against the soundness 
of the New York court’s ruling. On the contrary, other 
decisions of the New York courts lead to the conclusion 
that the judgment—even though on appeal—was suff- 
ciently definite and final to bring it within the New York 


* Herrmann & Grace v. City of New York, 130 App. Div. 531; 
114 N. Y. S. 1107, 1110, affirmed, 199 N. Y. 600; 93 N. E. 376. 
Other cases cited by respondent which set out the same general 
principle are: Fredrick v. Chicago Bearing Metal Co., 221 App. 
Div. 588; 224 N. Y. S. 629, 630; Reifman v. Warfield Co., 170 Misc. 
8; 8 N. Y. S. 2d 591, 592; Sheehy v. Madison Square Garden Corp., 
266 N. Y. 44, 47; 193 N. E. 633. 
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statute.’ ‘i'o the same effect, in the federal courts the 
general rule has long been recognized that while appeal 
with proper supersedeas stays execution of the judgment, 
it does not—until and unless reversed—detract from its 
decisiveness and finality.® 

Second. Respondent’s next contention is that even 
though Huron was compelled to pay the New York judg- 
ment as a result of attachment proceedings fully author- 
ized by the New York statutes, the Idaho federal court 
not only can but should require a second payment of the 
same amount. The Circuit Court of Appeals so held. 
But since Huron, owing a judgment debt to Lincoln, 
paid it to a creditor of Lincoln under a valid New York 
judgment, it certainly should not be required to pay it a 
second time, except for the most compelling reasons. 
“It ought to be and it is the object of courts to prevent 
the payment of any debt twice over.” ® 

It has not been urged here, nor was it urged in the 
courts below, that Huron was guilty of any negligence, 
misconduct or fraud in connection with the New York 
judgment. It has not been claimed that there was a 
failure to give Lincoln notice of the New York suit 
against it. No federal statute or constitutional provision 
is invoked as supporting the contention that the Idaho 
federal court was under a duty to disregard the effect 
of the payment made by Huron under the compulsion 


*Shipman Coal Co. v. Delaware & Hudson Co., 219 App. Div. 
312; 219 N. Y. S. 628, affirmed, 245 N. Y. 567; 157 N. E. 859. In 
determining what is the law of a state, we look to the decisions of 
lower state courts as well as to those of the state’s highest court, 
and follow the same line of inquiry recently pointed out in West v. 
American Telephone & Telegraph Co., 311 U. 8. 223. And see Erie 
Railroad Co. v. Tompkins, 304 U. 8. 64. 

*E. g., Railway Co. v. Twombly, 100 U. S. 78; Deposit Bank v. 
Frankfort, 191 U.S. 499. 

? Harris v. Balk, 198 U.S. 215, 226. 
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of the valid New York judgment. What is contended 
is that historically federal courts have carved out a rule 
to protect themselves from interference by state courts, 
and that a plaintiff in a federal court proceeding has 
an absolute right to prosecute his suit and collect his 
judgment in that court—a right which would somehow be 
arrested or taken away by giving effect to the New 
York attachment. This contention rests primarily upon 
a statement of this Court in Wallace v. M’Connell, 13 
Pet. 136, 151. That case, a suit on a promissory note, 
was begun in the federal District Court for Alabama. 
While it was pending, a suit for collection of the note, 
based on its attachment, was instituted in an Alabama 
state court. In the state court action, though tentative 
judgment was rendered against the federal court de- 
fendant as garnishee, the matter was then stayed for six 
months because no judgment had yet been rendered 
against the state court defendant. At this point, there- 
fore, actions involving the same issues were concurrently 
pending in both the state and the federal court without 
final determination in either. Before final determination 
of the state proceedings, the case came on for decision 
in the federal court. That court overruled defendant’s 
plea based on the state court attachment. On appeal, 
this Court said: “The plea shows that the proceedings 
on the attachment were instituted after the commence- 
ment of this suit. The jurisdiction of the District Court 
of the United States, and the right of the plaintiff to 
prosecute his suit in that Court, having attached, that 
right could not be arrested or taken away by any pro- 
ceeding in another Court. This would produce a colli- 
sion in the jurisdiction of Courts, that would extremely 
embarrass the administration of justice . . . [The doc- 
trine here announced] is essential to the protection of 
the rights of the garnishee.” The concrete question pre- 
sented to the Court there appears to have been nothing 
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more than a situation in which two courts were called 
upon to litigate the same issues at the same time.” 
Such is not true in this case. 

Another case relied on by respondent is Wabash Rail- 
road Co. v. Tourville, 179 U. 8. 322. But that case, in- 
volving actions in the courts of two states rather than in 
a state and a federal court, as here, does not support re- 
spondent’s contention. In that case this Court did not 
hold that state laws with reference to attachment and 
garnishment should not be given effect. On the contrary 
it based its decision upon a holding by the Missouri ap- 
pellate court that the Illinois garnishment was void for 
failure to comply with statutory requirements, and upon 
a ruling by the Missouri Supreme Court “that the judg- 
ment was foreign to Illinois, and therefore not subject 
to garnishment there.”** After basing its judgment on 
these grounds, the Court added a last statement to the 
effect that “This Court has held that to the validity of a 
plea of attachment the attachment must have preceded 
the commencement of the suit in which the plea is made. 
Wallace v. M’Connell, 13 Pet. 136.” Whatever may be 
the present day effect of the principle announced in Wal- 
lace vy. M’Connell and reasserted in the Tourville case, 


Cf. Princess Lida v. Thompson, 305 U. 8S. 456, 466; Insurance 
Company V. Harris, 97 U. 8. 331. 

“If by this the Court meant that under Illinois law such a judg- 
ment was not subject to garnishment, the case is nothing more than 
a holding that one state need not give full faith and credit to a void 
act of a sister state. But both the Missouri Supreme Court (148 
Mo. 614, 624; 50 S. W. 300) and this Court (179 U. 8. 322, 327) 
cited Drake on Attachments (7th ed. 1891) § 625 for the proposition 
that by the weight of authority a judgment of one court was not 
subject to attachment in another court. This citation of the “weight 
of authority” might indicate that this Court was deciding the issue 
as a question of “general law,” under Swift v. Tyson, 16 Pet. 1. 
If so, this aspect of the decision is no longer of any weight. Erie 
Railroad Co. y. Tompkins, 304 U. 8S. 64. 
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that principle has no application here. But it is said 
that a broader principle, stemming from those cases, is 
here applicable. And it is true that some courts, both 
state and federal, have adopted the broader rule for which 
respondent contends.’* The leading federal case on the 
subject is Thomas v. Wooldridge, 23 Fed. Cas. 986, No. 
13,918. The rule in that case, as announced by Justice 
Bradley on circuit, was that “judgments of state and fed- 
eral courts should not be subject to attachments issued 
by each other.” The reasons there given to support this 
rule were: the debt was quasi in custodia legis; attach- 
ments of it would therefore interfere with the court’s 
dignity and prerogatives, excite jealousies and bring 
about conflicts of jurisdiction; many rights are still left 
for adjustment after judgment and therefore attachment 
of a court’s judgment would be an inconvenient, danger- 
ous and potentially fraud-ridden interference with ju- 
dicial proceedings. Justice Bradley was also of opinion 
that recognition of this rule was practically compelled 
by Wallace v. M’Connell. 

It is our opinion that no such broad general rule 
exists. This does not, however, mean that a court which 
has rendered a judgment is without power to exercise 
jurisdiction, when properly invoked, to adjudicate newly 
asserted rights related to the judgment debt. It does 
mean that later opinions of this Court have undermined 
the basic reasoning upon which Justice Bradley relied 
in declaring that judgments in a federal court were never 


"FE. g., Thomas v. Wooldridge, 23 Fed. Cas. 986, No. 13,918; 
United States Shipping Board Merchant Fleet Corp. v. Hirsch Lum- 
ber Co., 59 App. D. C. 116; 35 F. 2d 1010; Elson v. Chicago, R.I. & 
P. Ry., 154 Iowa 96; 134 N. W. 547. Contra: Shipman Coal Co. v. 
Delaware & Hudson Co., 219 App. Div. 312; 219 N. Y. S. 628; 
affirmed, 245 N. Y. 567; 157 N. E. 859; Fithian v. New York & 
Erie R. Co., 31 Pa. 114. And compare McNish v. Burch, 49 8. D. 
215; 207 N. W. 85, with Hardwick v. Harris, 22 N. M. 394; 163 P. 
253. 
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subject to attachment elsewhere. For it is now settled 
that attachment is wholly the creature of, and controlled 
by, the law of the state; property and persons within 
the state can be subjected to the operation of that local 
law; power over the person who owes a debt confers 
jurisdiction on the courts of the state where the writ 
of attachment issues; and by reason of the constitutional 
requirement that full faith and credit be given the valid 
actions of a state, courts of one state must recognize valid 
attachment judgments of other states.’"* And under con- 
gressional enactment federal courts must also give full 
faith and ecredit.'* These later decisions are but a recog- 
nition of the greatly developed statutory use of attach- 
ment by the states, a development brought about by the 
increased mobility of persons and property and the ex- 
panded area of business relationships. Whatever may 
have been the necessity for the rule in other times, it 
does not fit its present day environment. 

Further, we do not here, as in Wallace v. M’Connell, 
have a case in which two courts are proceeding in the 
same matter at the same time. The New York court 
has proceeded under New York law to final judgment. 
It has compelled obedience to its judgment. The New 
York proceedings did not arrest or take away the right 
of Lincoln to try out its issues with Huron in the federal 
court for Idaho. Those issues had already been tried 
and determined in that court, and its jurisdiction to ad- 
just and adjudicate newly asserted rights relating to the 
judgment had not been invoked. There was therefore 
no possibility of collision between the two courts, for 
similar issues were not pending before them at the same 


“E. g., Harris v. Balk, 198 U. S. 215, 222; Louisville & Nashville 
R. Co. v. Deer, 200 U. 8. 176, 178; Baltimore & Ohio R. Co. v. Hos- 
tetter, 240 U. S. 620. 

“1 Stat. 122, as amended, 28 U. 8. C. § 687. And see note 17, 
infra. 


301335 4} 13 
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time. In fact, far from colliding with the Idaho court, 
the New York court accepted as final that court’s deter- 
mination of the issues that it had passed on. For the 
suit in New York was based on the Idaho judgment, and 
not on the original cause of action, and “A cause of action 
on a judgment is different from that upon which the 
judgment was entered.” * 

Both the Idaho federal court and the New York state 
court decided matters within the respective authority of 
each. To give effect to the judgment rendered in the 
New York attachment proceedings cannot, in any man- 
ner, interfere with the jurisdiction of the Idaho court. 
While the Idaho court did have authority to issue an exe- 
cution for the collection of an unpaid judgment, it would 
not have enforced an execution for the benefit of Lincoln 
if the judgment had previously been paid directly to Lin- 
coln. Nor should it issue an execution when the money 
was paid to Lincoln’s creditors by reason of valid attach- 
ment proceedings. For this would be to exercise the juris- 
diction of a federal court to render ineffective that pro- 
tection which a garnishee should be afforded by reason 
of having obeyed a judgment rendered by a state in the 
exercise of its constitutional power over persons and prop- 
erty within its territory..° To take such a step would 
constitute a denial. of that full faith and credit which a 
federal court should give to the acts of a state court.” 

The District Court properly ordered that its judgment 
be marked satisfied, and correctly refused to render judg- 
ment on the supersedeas bond. The judgment of the 
Circuit Court of Appeals is reversed, and the judgments 


of the District Court are affirmed. 
Reversed. 


'* Milwaukee County v. M. E. White Co., 296 U.S. 268, 275. 

"Cf. United States v. Klein, 303 U. 8. 276, 281-282. 

* Pennoyer v. Neff, 95 U. S. 714, 733; Goldey v. Morning News, 
156 U.S. 518, 521; Cooper v. Newell, 173 U.S. 555, 567-568; Davis 
v. Davis, 305 U. 8. 32, 39-40. 
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ARMOUR & COMPANY v. ALTON RAILROAD CO. 
ET AL. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 293. Argued January 14, 1941—Decided February 3, 1941. 


Upon the basis of the allegations of a complaint filed in the District 
Court in this case, wherein a packer seeks to compel railroad com- 
panies to deliver shipments of livestock at such a location and in 
such manner that it need not pay a “yardage charge” to a stock- 
yard company (contrary to a custom of long standing), held that, 
as determination of many complex transportation problems was 
prerequisite to a decision, the cause was within the primary juris- 
diction of the Interstate Commerce Commission and the complaint 
was properly dismissed. Pp. 200, 202. 

111 F. 2d 913, affirmed. 


CERTIORARI, 311 U.S. 627, to review the affirmance of a 
judgment dismissing a bill of complaint, 27 F. Supp. 
625. 


Mr. Paul E. Blanchard, with whom Messrs. Chas. J. 
Faulkner, Jr. and John Potts Barnes were on the brief, 
for petitioner. 


Mr. Douglas F. Smith, with whom Messrs. Kenneth F. 
Burgess and Frank H. Towner were on the brief, for 
respondents. 


Mr. Justice Buack delivered the opinion of the 
Court. 


This litigation is the latest episode of a long struggle 
involving the meat packers, the railroads, and the Union 
Stock Yard and Transit Company of Chicago.’ Basic- 
ally, on the merits the issue here presented is whether 


‘See Adams v. Mills, 286 U. S. 397; Atchison, T. & S. F. Ry. Co. 
v. United States, 295 U. 8. 193. 
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Armour and Company, one of the packers, is correct in 
its contention that under the facts of this case the rail- 
roads must deliver its shipments of livestock at such a 
location and in such a manner that it need pay no “yard- 
age charge” to the Stock Yards Company. The case is 
here on certiorari (311 U. 8. 627) from the Court of Ap- 
peals for the Seventh Circuit,? which affirmed a District 
Court order dismissing Armour’s complaint against the 
railroads.» The ground on which the Circuit Court 
affirmed was that the issues involved presented adminis- 
trative problems, necessitating primary resort to the In- 
terstate Commerce Commission.* The sole question we 
find it necessary to decide is whether the Circuit Court 
was correct in this conclusion. 

It is petitioner’s contention that its complaint showed 
a wilful failure and refusal on the part of the railroads 
to deliver livestock to petitioner in accordance with 
the railroads’ contractual and common law duties; that 
instead of delivering to petitioner, the railroads delivered 
to the Stock Yards Company—contrary to petitioner's 
express direction—with full knowledge that the Stock 
Yards Company would not effect a delivery to petitioner 
without first exacting a yardage charge in addition to 
the agreed transportation charges set out in the rail- 
roads’ regular published tariffs; and that petitioner’s 
right to proceed in the courts for such a breach of duty 
exists under the provisions of 49 U. 8. C., §§ 9 and 22.° 


*111 F. 2d 913. 

°27 F. Supp. 625. 

*The District Court, in addition to relying on this ground, held 
that the complaint should be dismissed for failure to join the Stock 
Yards Company as a defendant, and for failure to obtain consent of 
court to bring suit against railroads which were in receivership. We 
express no opinion on the correctness of those holdings. 

*Section 9 provides for concurrent jurisdiction of the Interstate 
Commerce Commission and the courts “for the recovery of the 
damages for which such common carrier may be liable under the 
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But respondents contend, and both courts below held, 
that the issues tendered by the complaint are not so sim- 
ple as petitioner would have them seem. Their view is 
that adjudication of the issues presented relates to such 
complex transportation problems that determination of 
the legal questions must necessarily be preceded by the 
consideration of extensive evidence in a specialized field, 
and that decision of such questions is by statute vested 
exclusively in the Interstate Commerce Commission.° 
Since the cause was dismissed without answer or evi- 
dence, it is on the basis of the allegations of the complaint 
that we must apply the controlling law. 

The factual situation, according to the complaint, is as 
follows: For many years prior to 1933 the railroads held 
themselves out as ready to transport goods to “Union 
Stock Yards, Illinois,” and petitioner shipped to itself 
at that station much livestock from various points of 
origin in the United States. None of the railroads own or 
operate a depot or terminal facilities for the unloading and 
delivery of livestock, but all of them jointly have long had 
arrangements with the “Union Stock Yard and Transit 
Company,” a public stock yard, for the use of its ter- 
minal facilities. This public stock yard is a common 
carrier, subject in some respects to the jurisdiction of the 
Interstate Commerce Commission, and in others to that 
of the Secretary of Agriculture. Its unloading charges, 
fixed according to a tariff published and on file with the 
Interstate Commerce Commission, are collected by the 
railroads from petitioner and other shippers and are in 


provisions of this chapter... .” Section 22 provides that “nothing 
in this chapter contained shall in any way abridge or alter the 
remedies now existing at common law or by statute, but the provi- 
sions of this chapter are in addition to such remedies; . . .” 

°Cf. Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 
426; Mitchell Coal & Coke Co. v. Pennsylvania R. Co., 230 U. S. 


247. 
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turn paid to the Stock Yards Company.’ This charge, 
however, does not include payment for use of the facili- 
ties after unloading and before delivery to consignees, 
or for any services then performed. To cover these 
items, the Stock Yards Company collects an additional 
charge, since 1921 contained in a tariff filed with the 
Secretary of Agriculture,* and it is this charge which is 
at the root of the present controversy. 

In 1933 petitioner, without resort to the Interstate 
Commerce Commission, demanded that the railroads 
alter this long-standing practice so as to relieve it from 
payment of this additional charge. Pursuant to its pur- 
pose, petitioner notified the railroads that it would not 
thereafter utilize any services after unloading; asked that 
tender of delivery be made to it immediately after un- 
loading so that it could remove its stock to its own plant; 
avowed its readiness thereafter to accept delivery at such 
“reasonable and proper delivery pens of the carrier” at 
“Union Stock Yards, Illinois,” as might be provided by 
the railroads; demanded that the railroads either directly 
or through their agent, the Stock Yards Company, de- 
liver the consigned stock to petitioner without any 
charges except those paid for transportation; and de- 
clared that delivery to the Stock Yards Company con- 
trary to petitioner’s demand would be treated as a con- 
version of property for which the railroads would be held 
responsible. Notwithstanding this demand the railroads 
continued to deliver petitioner’s consignments to the 


* Special statutory provision requires railroads delivering at public 
stockyards to unload the livestock. “Transportation . . . of ordi- 
nary livestock . . . destined to or received at public stockyards shall 
include . . . delivery .. . into suitable pens....” 49 U.S. C. 
§ 15 (5). 

* Packers & Stockyards Act, 42 Stat. 159, 7 U.S. C. § 181 et seq. 
Before 1921, this charge was fixed by the Stock Yards Company 
itself. 
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Stock Yards Company and that Company, over peti- 
tioner’s protest, continued to exact the controverted 
charge. The railroad companies knew that delivery to 
petitioner would only be made by the Stock Yards Com- 
pany on Company property and with no means of egress 
save by crossing other property of the Company, for 
which privilege a charge would be exacted. 

The complaint adds that in spite of this demand the 
railroads have “continuously refused to provide or es- 
tablish by lease or otherwise at their said common sta- 
tion, Union Stock Yards, Illinois, any depot or platforms, 
pens or facilities” where petitioner might accept delivery 
of its stock without payment of the controverted charge, 
and have also “failed to make any arrangement with its 
said agent under ... which the plaintiff might have 
free ingress... and egress ...to a public street.” 
Specifically, two breaches are alleged: (1) a breach of 
duty in failing “to provide reasonably convenient, acces- 
sible and safe unloading pens, at the said common depot 
or station, at which such livestock could be tendered 
to plaintiff’; and (2) a breach of contract in “failing to 
afford to plaintiff an opportunity of receiving its livestock 
and of removing the same with reasonable promptness 
from the unloading pens used by defendants at Union 
Stock Yards, Chicago, Illinois, or from any point at which 
delivery thereof is tendered, ...” The contract relied 
on provides “That the carrier has received from the ship- 
per... the livestock . .. consigned and destined as 
indicated below, which the carrier agrees to carry to its 
usual place of delivery at said destination, ...” The 
usual place of delivery for livestock shipped to Union 
Stock Yards, Chicago, Illinois, and indeed the only place 
of delivery ever utilized at that station so far as the 
complaint shows is the public stock yards. 

The complaint concludes with a prayer for affirmative 
relief: an adjudication that petitioner is entitled to de- 
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livery free of any charges other than those filed with the 
Interstate Commerce Commission; a mandatory injunc- 
tion to require such delivery; and an accounting for those 
charges paid under protest. 

This statement of the facts alleged in the complaint 
reveals that there are many questions relating to complex 
transportation problems that must be solved as a pre- 
requisite to a determination of whether the railroads, 
in violation of contracts or governing laws, have failed 
properly to deliver petitioner’s livestock.’ For illustra- 
tion: 

First. At what point did the common carriers’ duty 
to transport come to an end? Neither the statute nor 
any applicable principle of governing law can be said 
to mark this boundary, under all circumstances and 
conditions and in all cases. 

Second. Under the allegations of the complaint, the 
practice of delivering livestock to the public stock yards 
in Chicago, and the practice of the Stock Yards Com- 
pany of exacting a charge from consignees, are long- 
standing customs. Shippers, railroads, the Stock Yard 
Company, and the Interstate Commerce Commission 
alike have left these practices in effect over a long period 
of years. If use of the terminal facilities for egress to 
the street after unloading of livestock is a part of trans- 
portation, as petitioner alleges, and if this use is a service 
for which reasonable compensation is justified, it cannot 
be doubted that this charge, like the unloading charge, 


°Cf. Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 
426; Mitchell Coal & Coke Co. v. Pennsylvania R. Co., 230 U. S. 
247; United States v. American Sheet & Tin Plate Co., 301 
U. 8. 402. Petitioner relies on Covington Stock-Yards Co. v. Keith, 
139 U. S. 128. But that case, a suit originally instituted before 
Congress adopted the Interstate Commerce Act, is not determinative 
of the respective jurisdictions of the courts and the Commission in 
this case. 




















ARMOUR & CO. v. ALTON R. CO. 201 


195 Opinion of the Court 


is a part of that reasonable transportation rate deter- 
mination of which is committed to the jurisdiction of 
the Interstate Commerce Commission. And before such 
long-standing transportation customs can be held illegal, 
it is of course necessary that evidence be heard. 

Third. If the railroad delivers through the public stock 
yards, and petitioner’s position is sustained, the railroad 
must necessarily absorb the additional charge. Under 
the complaint, this would be upon the basis that the 
railroad had not fully performed its transportation serv- 
ice. Yet the tariff charges for shipping petitioner’s live- 
stock were based upon the long-standing custom in which 
petitioner and the other packers had acquiesced. The 
railroad is entitled to receive and the shipper is required 
under the statute to pay a just and reasonable rate. A 
court judgment in favor of petitioner would reduce the 
compensation of the railroads for the performance of 
their services, and would in effect constitute a readjust- 
ment of their rate schedules. 

Fourth. If, as petitioner insists, it is the duty of the 
railroads to provide terminal facilities which they do not 
now own, possess or control, a drastic change might have 
to be accomplished by them. Property might have to be 
acquired, expensive facilities might have to be secured, 
and correspondingly, rates might have to be adjusted. 
The need for such steps raises a transportation problem 
of the greatest magnitude, involving many intricate con- 
siderations such as must always play a part in evaluat- 
ing a claim that new depots and facilities are necessary. 

Fifth. The complaint shows that there is no provision 
in the tariff which would authorize the railroads to make 
refunds to petitioner of those charges paid by petitioner 
to the Stock Yards Company. Such refunds, if made, 
would be in the nature of special allowances not author- 
ized by the tariff. A court’s adjudication of this ques- 
tion in this case would not uniformly benefit all shippers 
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for whom respondents have transported livestock. 
Whether or not such a refund would amount to a dis- 
crimination should be determined by studies such as those 
the Interstate Commerce Commission is especially em- 
powered to make. 

Sixth. The complaint alleges that petitioner is willing 
to accept delivery at any point in the station area. What 
the station area embraces is not defined. Whether there 
is property in the area on which the railroads could erect 
pens is not shown. To decide this issue would require 
a court to define the boundaries of a station named in a 
tariff approved by the Interstate Commerce Commission. 

The complexities of the situation here presented are 
graphically illustrated in the companion case of Swift 
& Co. v. Alton R. Co., 238 I. C. C. 179. Swift, one of 
Armour’s competitors, took its petition for alteration of 
the same long-standing practice directly to the Commis- 
sion. That expert body found it a necessary prerequisite 
to decision to have a trial examiner conduct extensive 
hearings, compiling in the process a record of 5 volumes, 
1147 pages, and numerous exhibits.*® 

The principles making up the so-called primary juris- 
diction doctrine are well settled. This is obviously a 
case for their application. The decision below is accord- 


ingly 
Affirmed. 


For instances where this Court has referred to the Commis- 
sion’s reports as indicative of the administrative problems involved 
in particular cases, see Loomis y. Lehigh Valley R. Co., 240 U. 8. 
43, 50-51; Northern Pacific Ry. Co. v. Solum, 247 U. 8. 477, 483. 
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Statement of the Case. 


UNITED STATES v. GOLTRA et at., EXECUTORS.* 


APPEAL FROM THE COURT OF CLAIMS. 


No. 191. Argued January 9, 1941—Decided February 3, 1941. 


The taking of property by a government officer, claiming to 
represent the Government but acting without authority and tor- 
tiously, confers no right to sue the Government in the Court 
of Claims for just compensation under the Fifth Amendment. 
P. 207. 

Where an army engineer officer retook possession of boats which 
were leased to an individual and assumed to cancel the lease, acting 
in the matter under an order from the Acting Secretary of War, 
but without authority and tortiously, subsequent possession and 
use of the boats after the lease had been duly cancelled by the 
Chief of Engineers in accordance with its terms did not indicate 
a ratification by the United States of the unlawful taking. P. 209. 


. An Act of Congress conferring jurisdiction on the Court of Claims 


to hear and render judgment on a particular claim against the 
United States notwithstanding lapse of time, bar of statute of 
limitations, or previous court decisions (Act of April 18, 1934, 
c. 150, 48 Stat. 1322), held an act of grace to be strictly con- 
strued against the claimant. P. 210. 

The Act of April 18, 1934, supra, conferring special jurisdiction 
on the Court of Claims to adjudge certain claims for “just com- 
pensation,” for the taking of certain vessels, ete., “whether tor- 
tiously or not, ...by the United States ... for the use and 
benefit of the United States,” does not allow interest on the recovery. 
Pp. 207, 211. 


. In a suit by a lessee on a claim based upon the retaking of 


vessels which were leased to him by the Government, the weight, 
if any, to be given to evidence in proof of damages, consisting 
of an offer to rent the vessels, made years after the seizure, and 
the rental value of similar vessels, was for the Court of Claims 
to determine in the light of the circumstances of the case. P. 211. 


91 Ct. Cls. 42, modified and affirmed. 


Cross appeals from a judgment of the Court of Claims. 


*Together with No. 192, Goltra et al., Executors, v. United States, 
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Assistant Solicitor General Fahy, with whom Solicitor 
General Biddle, Assistant Attorney General Shea, and 
Messrs. Alexander Holtzoff, Melvin H. Siegel, and 
Thomas E. Harris were on the brief, for the United States. 


Messrs. Herman J. Galloway and Frederick W. P. 
Lorenzen, with whom Mr, John F. Caskey was on the 
brief, for Goltra et al. 


Mr. Justice Reep delivered the opinion of the 
Court. 


The appeal brings here the correctness of the ruling by 
the Court of Claims which allows interest on a claim 
against the appellant, the United States. The cross ap- 
peal raises an issue that the compensation awarded is in- 
adequate because the court failed to consider certain 
evidence as to the value for lease or use of the property 
involved.t The judgment was entered upon a petition 
filed under authority of a private jurisdictional act, 
quoted in the margin.’ 


* Both parties also sought review by petition for certiorari because 
of this Court’s decision in Colgate v. United States, 280 U. S. 43, 
and Assiniboine Indian Tribe v. United States, 292 U. 8. 606. The 
inclusion of the phrase “as of right” in the jurisdictional act suffi- 
ciently makes clear the intention of Congress to authorize either 
party to take a technical appeal to this Court. Cf. House Report 
No. 828, 73rd Cong., 2nd Sess., p. 3. 

* Act of April 18, 1934, 48 Stat. 1322, c. 150: 

“Be it enacted ... That jurisdiction is hereby conferred upon 
the Court of Claims of the United States, whose duty it shall be, 
notwithstanding the lapse of time or the bar of any statute of limi- 
tations or previous court decisions, to hear, consider, and render judg- 
ment on the claims of Edward F. Goltra against the United States 
for just compensation to him for certain vessels and unloading appa- 
ratus taken, whether tortiously or not, on March 25, 1923, by the 
United States under orders of the Acting Secretary of War, for the 
use and benefit of the United States; and any other legal or equi- 
table claims arising out of the transactions in connection therewith: 
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This controversy had its inception on March 25, 1923. 
At that time Edward F. Goltra was the lessee of four 
tug boats and 19 steel barges belonging to the United 
States. While tied up for the winter on the Mississippi 
at the Port of St. Louis, they were repossessed, because of 
an alleged breach of the lease, by Colonel Ashburn, Chief 
of the Inland and Coastwise Waterways Service, under 
orders from the Acting Secretary of War. Apparently 
some unloading facilities were also seized. In several 
court proceedings to recover possession Mr. Goltra was 
defeated.* It would be futile to examine as to whether 
these adjudications determined all or any controversies 
between the parties, since the jurisdictional act opened 
the doors of the Court, “notwithstanding the lapse of 
time or the bar of any statute of limitations or previous 
court decisions.” Suing under this special legislation 
Mr. Goltra* sought damages for the wrongful taking of 
the fleet and facilities and recovered $350,000 with six 
per cent interest from March 25, 1923, to the date of 
payment. The Government assigns error only to the 
allowance of interest and the executors only to the refusal 
to consider certain proffered evidence. 

By a contract of 1919, with a supplement of 1921, Mr. 
Goltra leased the fleet of river boats for governmentally 


Provided, That separate suits may be brought with respect to the 
vessels and the unloading apparatus, but no suit shall be brought 
after the expiration of one year from the effective date of this Act: 
Provided further, That either party may appeal as of right to the 
Supreme Court of the United States from any judgment in said 
case at any time within ninety days after the rendition thereof, and 
any judgment rendered in favor of the claimant shall be paid in the 
same manner as other judgments of said Court of Claims are paid.” 

* Weeks v. Goltra, 7 F. 2d 838; Ex parte United States, 263 U. S. 
389; Goltra v. Weeks, 271 U. S. 536; Goltra v. Davis, 29 F. 2d 257, 
cert. denied, 279 U. S. 843; Goltra v. Inland Waterways Corp., 49 
F. 2d 497. 

“On his death his executors were substituted, 
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supervised operation as common carriers on the Mississippi 
and its tributaries from the Chief of Engineers as lessor. 
The lessor was acting for the War Department, the exec- 
utive agency in charge of the boats. The term of the 
lease was five years from the delivery of the first unit 
of the fleet, which occurred on July 15, 1922. All net 
earnings were sequestered during the term for applica- 
tion upon the purchase of the fleet at cost or appraised 
value as detailed in the lease, with provision for subse- 
quent installment payments over sixteen years. Sec- 
tion 8 provided for termination by the lessor upon the 
lessee’s noncompliance “in his judgment with any of the 
terms and conditions” and for the return to the lessor 
of the plant, barges, and towboats. 

On March 4, 1921, the Secretary of War consented, in 
accordance with the lease, that Mr. Goltra’s tariffs should 
be 80 per cent of the prevailing rail tariffs. This con- 
sent was withdrawn in May, 1922, before the delivery of 
the boats, and a consent limited to specific articles sub- 
stituted. A control over the amount of grain to be 
carried was delegated to the Federal Manager of the 
Mississippi-Warrior River Service, a governmental cor- 
poration which operated a competing line. The enter- 
prise got under way in the summer of 1922 and was im- 
mediately entangled in the ordinary viscissitudes of river 
transportation. The towboats had mechanical deficien- 
cies; the open barges were not suitable for grain or other 
perishables; low water seriously interfered with naviga- 
tion. After a few months towing by one tug, the fleet 
went into winter quarters late in the fall. Before busi- 
ness was resumed, Mr. Goltra was notified on March 4, 
1923, by the Secretary of War that the lease was ter- 
minated and he was directed to turn over the towboats, 
barges and unloading facilities to Colonel Ashburn. 
Obedience to this order was refused and on March 25, 
1923, Colonel Ashburn, under orders from the Acting 
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Secretary of War, took possession of the fleet without 
the consent of Mr. Goltra or his employees, for the use 
and benefit of the United States. 

The seizure was without the knowledge of the Chief 
of Engineers, who was the lessor empowered by its terms 
to terminate the lease, and that officer had not reached 
any conclusion to the effect that Mr. Goltra had in any 
manner failed in his obligations under the contract. Sub- 
sequently, in April, the Chief of Engineers terminated 
the lease pursuant to § 8. The action did not represent 
his judgment but was done under direction of his supe- 
rior, the Secretary of War. 

The Court of Claims fixed the damages as of the time 
of seizure, with interest to the date of payment “not as 
interest but as a part of just compensation.” 

Interest. By statute,’ derived from the Act of March 
3, 1863, no interest is allowed on any claim up to the 
time of the rendition of judgment by the Court of Claims. 
This accords with the traditional immunity of the Gov- 
ernment from the burden of interest unless it is specifi- 
cally agreed upon by contract or imposed by legislation.® 
Without controverting this general rule, the executors find 
authority for the allowance of interest in the provision 
of the jurisdictional act for “just compensation . . . for 
certain vessels and unloading apparatus taken, whether 
tortiously or not... , for the use and benefit of the 
United States.” Their argument is that the words “just 
compensation” have within themselves the same legal 
significance of interest on the award or damages from the 
date of the taking as has been given to these same words 


* Judicial Code § 177. 

°1 Op. Atty. Gen. 268, 550, 554; 3 id. 635; 4 id. 14, 136, 286; 7 
id. 523; 9 id. 449; Tillson v. United States, 100 U. S. 43, 47; An- 
garica v. Bayard, 127 U. S. 251, 260; United States v. North Caro- 
lina, 136 U. S. 211, 216; National Volunteer Home v. Parrish, 229 
U. S. 494, 496. 
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in the Fifth Amendment. They further urge that this 
interpretation is required by the phrase in the act “for 
the use and benefit of the United States” and the ac- 
cepted finding that Colonel Ashburn’s taking was for that 
purpose. In support of this position, the ruling of this 
Court in Seaboard Air Line Ry. Co. v. United States’ 
and subsequent similar authority * is relied upon. 

In the Seaboard case, § 10 of the Lever Act authoriz- 
ing the taking by eminent domain of property for the 
public use on payment of just compensation was under 
examination. It contains no specific provision for in- 
terest. This Court held that a taking under the author- 
ity of § 10 required the just compensation “provided for 
by the Constitution” and that such compensation is 
payable “as of the time when the owners were deprived 
of their property.”*® This case, however, and the others 
cited in the preceding paragraph, involve the requisition- 
ing or taking of property by eminent domain under 
authority of legislation. The distinction between prop- 
erty taken under authorization of Congress and property 
appropriated without such authority has long been recog- 
nized.** Acts of government officials in taking property 
without authorization of Congress confer no right of 
recovery upon the injured citizen." There are two in- 
stances of Congressional ratification of takings which 
turned tortious acts into the exercise of the power of 


*261 U.S. 299. 

* Phelps v. United States, 274 U. 8. 341; Jacobs v. United States, 
290 U. S. 13; Liggett & Myers v. United States, 274 U. S. 215; 
Brooks-Scanlon Corp. v. United States, 265 U. S. 106, 123. 

* Cf. Danforth v. United States, 308 U.S. 271, 284-286. 

*See United States v. North American Co., 253 U. S. 330, 333- 
334, the Seaboard case at pages 304 and 305, the Phelps case at 
pages 343 and 344, and the Jacobs case at page 18. 

" Hooe v. United States, 218 U. S. 322, 333; United States v. 
Buffalo Pitts Co., 234 U, S, 228, 235, 
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eminent domain and placed upon the Government the 
duty to make “just compensation,” including sums in the 
nature of interest. These are United States v. Creek 
Nation * and Shoshone Tribe v. United States.* In both 
cases there was a special jurisdictional act. In neither 
case was interest expressly allowed. In both this Court 
found Congressional confirmation of the previously un- 
authorized acts; in the Creek case, by disposition of the 
wrongfully acquired lands and failure to seek cancella- 
tion of the disposals after “full knowledge of the facts” * 
and in the Shoshone case by “the statutes already sum- 
marized, recognizing the Arapahoes equally with the Sho- 
shones as occupants of the land, accepting their deeds 
of cession, assigning to the tribes equally the privilege 
of new allotments, and devoting to the two equally the 
award of future benefits.” * 

In the case now before us, however, there is neither the 
requisite Congressional authority before the taking nor 
any ratification or confirmation of the tort after the tak- 
ing, which would justify a conclusion that the fleet was 
acquired by eminent domain. The jurisdictional act in 
itself is not an exercise of the power of eminent domain.*® 
As the lease required action by the Chief of Engineers, 
the attempt to cancel it by the letter of the Secretary of 
War of March 3, 1923, and the order of the Acting Sec- 
retary of March 22, 1923, to take possession was unau- 
thorized. The lower court found the taking tortious.” 


% 295 U.S. 103. 

* 299 U.S. 476. 

*295 U.S. at 110. 

* 299 U.S. at 495. 

* Shoshone Tribe v. United States, 299 U. 8. 476, 492. 

* Hawkins v. United States, 96 U. S. 689, 697; Plumley v. United 
States, 226 U. S. 545, 547; Yuhasz v. United States, 109 F. 2d 467, 
468; Burton Coal Co. v. United States, 60 Ct. Cls. 294, 312; Lutz 
Co. v. United States, 76 Ct. Cls. 405, 415. 


301335°—41——-14 
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Nor can it be said that the continued possession and use 
by the United States indicated any confirmation or rati- 
fication of the tortious act, so as to bring this case within 
the rule of the Creek or Shoshone cases. <A reading of 
the reports of the prior litigation ** makes abundantly 
clear that the United States relied upon the termination 
of the lease by the Chief of Engineers which was prac- 
tically contemporaneous with, though subsequent to, the 
taking, as their justification for possession of the fleet and 
property. This reliance found complete support in the 
various cited decisions of the courts, even though Mr. 
Goltra’s petition for rehearing in this Court pointed out 
that the letter of the Chief of Engineers was written to 
justify the seizure.’* Notwithstanding these definite ju- 
dicial decisions upon the rights of the parties, Congress 
felt that Mr. Goltra may not have had fair treatment. 
It passed the present jurisdictional act and to that the 
executors are relegated to find authority to allow interest. 

Such acts are to be strictly construed.*® In the pre- 


* See note 3 supra. 

* Brief filed July 16, 1926, pp. 33-34: “The opinion violates the 
elementary common-law rule that a trespass cannot be justified by 
an act subsequent. It appears from the record that counsel for 
defendant caused this letter to be written for the sole purpose of 
justification of a prior trespass. It was not the act, therefore, of 
Major-General Beach for the purpose of canceling the contract, but 
the act of counsel for defendant to excuse the illegal act. We quote 
from the record: ‘Mr. Hocker: I caused this letter to be executed 
and delivered to Mr. Goltra for the purpose of meeting that objec- 
tion. The Court: You caused a letter to be written a month after 
the seizure to justify the seizure and an attempted cancellation 
which had already been had? Mr. Hocker: Yes, I did.’ Certainly 
bad faith is shown here.” 

* Dubuque & Pacific R. Co. v. Litchfield, 23 How. 66, 88; Slidell v. 
Grandjean, 111 U. 8. 412, -437-38; Coosaw Mining Co. v. South 
Carolina, 144 U. 8. 550, 562; Blair v. Chicago, 201 U. S. 400, 471; 
Charles River Bridge v. Warren Bridge, 11 Pet. 420, 544; see Rus- 
sell v. Sebastian, 233 U. S. 195, 205. 
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ceding paragraphs we have demonstrated that this un- 
authorized taking and judicially approved retention was 
in no sense an exercise of the power of eminent domain. 
We see no ground to read into this act of grace, which 
was apparently drawn to rectify what Congress felt might 
be a wrong, an authority to allow interest as a part of 
just compensation. If interest was to be allowed for 
so long a period upon an ordinary claim, and contrary to 
established governmental practice, Congress would have 
so declared.” 

Evidence. The main issue raised by the appeal of 
Mr. Goltra’s executors relates to the evidence. In its 
opinion the Court of Claims said: 

“Tt is contended by the plaintiff that, in arriving at 
just compensation, an offer to rent the fleet made years 
after the fleet had been seized and the rental value of 
similar vessels on the Mississippi River should be taken 
into consideration. These contentions cannot be sus- 
tained.” 91 Ct. Cls. 42, 73. 

Assuming that these items of evidence were competent, 
we cannot say that the Court of Claims, making a jury 
award, was bound to give them weight. The actual dam- 
ages suffered by Mr. Goltra were highly speculative, 
especially since the contract was subject to lawful can- 
cellation whenever the Chief of Engineers rightly or 
wrongly but in good faith determined that Mr. Goltra 
was violating its provisions. Mr. Goltra’s operation un- 
der the lease had been a losing venture. Under these 
circumstances, the Court of Claims may have believed 
that an offer to purchase, made in May, 1925, was too 
remote to influence its judgment and that the rental 
value of other vessels on the Mississippi, not subject to 
the same restrictions as those taken by the Govern- 


“Cf, Tillson v. United States, 100 U. 8. 43, 46; Boston Sand Co. 
v. United States, 278 U. 8. 41, 46. 
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ment, was too unreliable to afford a useful comparison. 
It was for the Court of Claims to decide what weight 
such facts deserved, and we construe its opinion only 
as holding that under the circumstances of this case the 
evidence was not considered to be of any assistance in 
reaching a conclusion. 

Mr. Goltra’s executors also complain of the failure of 
the Court of Claims to make certain findings, but there 
is no indication that the Court of Claims did not consider 
the facts which were embodied in the proposed findings. 

The judgment in No. 191 is modified as indicated in 
the opinion and, as modified, affirmed; the judgment in 
‘No. 192 is affirmed. 


No. 191, modified and affirmed. 
No. 192, affirmed. 


The Cuter Justice and Mr. Justice Buack took no 
part in the consideration and decision of these appeals. 





HIGGINS v. COMMISSIONER OF INTERNAL 
REVENUE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 253. Argued January 10, 13, 1941—Decided February 3, 1941. 


1. Salaries and other expenses incident to the looking after one’s own 
investments in bonds and stocks are not deductible under § 23 (a) 
of the Revenue Act of 1932 as expenses paid or incurred in carrying 
on a “trade or business.” P. 214. 

2. In this connection, “carrying on a business,” has not been inter- 
preted by any regulation or by rulings approved by the Secretary 
of the Treasury. Certain rulings of less dignity, favorable to the 
taxpayer, made in individual cases, are not determinative. P. 215. 

Unless the administrative practice is long continued and sub- 
stantially uniform in the Bureau and without challenge by the 
Government before the Board of Tax Appeals and in the courts, 
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it should not be assumed that Congressional reénactment of lan- 
guage so construed by rulings of the Board was an adoption of the 
construction. 

3. The proposition that the management of one’s own securities may 
be a “business” where there is sufficient extent, continuity, variety 
and regularity, is supported by no fixed administrative construction. 
P. 216. 

4. For the purpose of deduction, the part of the taxpayer’s expense 
attributable to the management of his real estate business may be 
segregated from the part paid for the care of his bond and stock 
investments. P. 218. 

111 F. 2d 795, affirmed. 


CrERTIORARI, 311 U. S. 626, to review the affirmance of a 
ruling of the Board of Tax Appeals, 39 B. T. A. 1005, 
which sustained the Commissioner’s refusal to allow cer- 
tain deductions in an income tax return. 


Mr. Selden Bacon, with whom Mr. Orwill V. W. Haw- 
kins was on the brief, for petitioner. 


Mr. Arnold Raum, with whom Solicitor General Biddle, 
Assistant Attorney General Clark, and Messrs. Sewall 
Key and Lee A. Jackson were on the brief, for respond- 
ent. 


Messrs. Rollin Browne, John G. Jackson, Jr., and 
George Craven filed a brief, as amici curiae, urging re- 
versal. 


Mr. Justice Reep delivered the opinion of the Court. 


Petitioner, the taxpayer, with extensive investments 
in real estate, bonds and stocks, devoted a considerable 
portion of his time to the oversight of his interests and 
hired others to assist him in offices rented for that pur- 
pose. For the tax years in question, 1932 and 1933, he 
claimed the salaries and expenses incident to looking 
after his properties were deductible under § 23 (a) of 
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the Revenue Act of 1932." The Commissioner refused 
the deductions. The applicable phrases are: “In com- 
puting net income there shall be allowed as deductions: 
(a) Expenses.—All the ordinary and necessary expenses 
paid or incurred during the taxable year in carrying on 
any trade or business...” There is no dispute over 
whether the claimed deductions are ordinary and nec- 
essary expenses. As the Commissioner also conceded 
before the Board of Tax Appeals that the real estate 
activities of the petitioner in renting buildings? consti- 
tuted a business, the Board allowed such portions of 
the claimed deductions as were fairly allocable to the 
handling of the real estate. The same offices and staffs 
handled both real estate and security matters. After 
this adjustment there remained for the year 1932 over 
twenty and for the year 1933 over sixteen thousand dol- 
lars expended for managing the stocks and bonds. 
Petitioner’s financial affairs were conducted through 
his New York office pursuant to his personal detailed 
instructions. His residence was in Paris, France, where 
he had a second office. By cable, telephone and mail, 
petitioner kept a watchful eye over his securities. While 
he sought permanent investments, changes, redemptions, 
maturities and accumulations caused limited shiftings in 
his portfolio. These were made under his own orders. 
The offices kept records, received securities, interest and 
dividend checks, made deposits, forwarded weekly and 
annual reports and undertook generally the care of the 
investments as instructed by the owner. Purchases were 
made by a financial institution. Petitioner did not par- 
ticipate directly or indirectly in the management of the 
corporations in which he held stock or bonds. The 
method of handling his affairs under examination had 
been employed by petitioner for more than thirty years. 


* 47 Stat. 169, c. 209. 
* Cf. Pinchot v. Commissioner, 113 F. 2d 718. 
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No objection to the deductions had previously been made 
by the Government. 

The Board of Tax Appeals * held that these activities 
did not constitute carrying on a business and that the 
expenses were capable of apportionment between the real 
estate and the investments. The Circuit Court of Ap- 
peals affrmed,* and we granted certiorari because of 
conflict.° 

Petitioner urges that the “elements of continuity, con- 
stant repetition, regularity and extent” differentiate his 
activities from the occasional like actions of the small 
investor. His activity is and the occasional action is 
not “carrying on business.” On the other hand, the re- 
spondent urges that “mere personal investment activities 
never constitute carrying on a trade or business, no mat- 
ter how much of one’s time or of one’s employees’ time 
they may occupy.” 

Since the first income tax act, the provisions author- 
izing business deductions have varied only slightly. The 
Revenue Act of 1913 ° allowed as a deduction “the neces- 
sary expenses actually paid in carrying on any business.” 
By 1918 the present form was fixed and has so continued.’ 
No regulation has ever been promulgated which inter- 
prets the meaning of “carrying on a business,” nor any 
rulings approved by the Secretary of the Treasury, i. e., 
Treasury Decisions.* Certain rulings of less dignity, fa- 
vorable to petitioner,’ appeared in individual cases but 


*39 B. T. A. 1005. 

*111 F. 2d 795. 

* Kales vy. Commissioner, 101 F. 2d 35; DuPont v. Deputy, 103 
F. 2d 257. 

* 38 Stat. 167, § II B. 

*40 Stat. 1066, § 214 (a) (1). 

“Cf. Helvering v. New York Trust Co., 292 U. S. 455, 467-468. 

°O. D. 537, 2 C. B. 175 (1920); O. D. 877, 4 C. B. 123 (1921); 
I. T. 2751, XIII-1 C. B. 43 (1934). See also 1934 C. C. H. Federal 
Tax Service, Vol. 3, § 6035, p. 8027. 
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they are not determinative.*” Even acquiescence ™ in 
some Board rulings after defeat does not amount to set- 
tled administrative practice.** Unless the administrative 
practice is long continued and substantially uniform in 
the Bureau and without challenge by the Government in 
the Board and courts, it should not be assumed, from rul- 
ings of this class, that Congressional reénactment of the 
language which they construed was an adoption of their 
interpretation. 

While the Commissioner has combated views similar 
tc petitioner’s in the courts, sometimes successfully * 
and sometimes unsuccessfully,’* the petitioner urges that 
the Bureau accepted for years the doctrine that the man- 
agement of one’s own securities might be a business 
where there was sufficient extent, continuity, variety and 
regularity. We fail to find such a fixed administrative 
construction in the examples cited. It is true that the 
decisions are frequently put on the ground that the 
taxpayer’s activities were sporadic but it does not follow 
that had those activities been continuous the Commis- 
sioner would not have used the argument advanced here, 
i. e., that no amount of personal investment management 
would turn those activities into a business. Evidently 
such was the Government’s contention in the Kales 


* Biddle v. Commissioner, 302 U. 8S. 573, 582. Cf. Estate of 
Sanford v. Commissioner, 308 U. 8S. 39, 52. But see Helvering v. 
Bliss, 293 U. 8. 144, 151, and McFeely v. Commissioner, 296 U. S. 
102, 108. 

* Kissel v. Commissioner, 15 B. T. A. 1270, acquiesced in VIII-2 
C. B. 28 (1929); Croker v. Commissioner, 27 B. T. A. 588, acqui- 
esced in XII-1 C. B. 4 (1933). 

* Higgins v. Smith, 308 U. 8. 473, 478-479. 

* Bedell vy. Commissioner, 30 F. 2d 622, 624; Monell v. Helvering, 
70 F. 2d 631; Kane v. Commissioner, 100 F. 2d 382. 

* Kales v. Commissioner, 101 F. 2d 35; DuPont v. Deputy, 103 
F. 2d 257, 259, reversed on other grounds, 308 U. S. 488. 
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case,*° where the things the taxpayer did met petitioner’s 
tests, and in Foss v. Commissioner *® and Washburn v. 
Commissioner ** where the opinions turned on the ex- 
tent of the taxpayer’s participation in the management 
of the corporations in which investments were held.** 

Petitioner relies strongly on the definition of business 
in Flint v. Stone Tracy Company: “ ‘Business’ is a 
very comprehensive term and embraces everything about 
which a person can be employed.” This definition was 
given in considering whether certain corporations came 
under the Corporation Tax law which levies a tax on 
corporations engaged in business. The immediate issue 
was whether corporations engaged principally in the 
“holding and management of real estate” *® were sub- 
ject to the act. A definition given for such an issue is 
not controlling in this dissimilar inquiry.” 

To determine whether the activities of a taxpayer are 
“carrying on a business” requires an examination of the 
facts in each case. As the Circuit Court of Appeals ob- 
served, all expenses of every business transaction are not 
deductible. Only those are deductible which relate to 
carrying on a business. The Bureau of Internal Revenue 
has this duty of determining what is carrying on a busi- 
ness, subject to reéxamination of the facts by the Board of 
Tax Appeals ** and ultimately to review on the law by the 


* Kales v. Commissioner, 34 B. T. A. 1046, 101 F. 2d 35. 

*75 F. 2d 326. 

* 51 F. 2d 949, 953. 

* Cf. Roebling v. Commissioner, 37 B. T. A. 82; Heilbroner v. 
Commissioner, 34 B. T. A. 1200. 

* 220 U. 8. 107, 171. 

* Td. 169. 

* Cohens v. Virginia, 6 Wheat. 264, 399; Puerto Rico v. Shell Co., 
302 U. S. 253, 269. 

™ Revenue Act of 1932, 47 Stat. 169, § 272; Internal Revenue 
Code, § 272. 
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courts on which jurisdiction is conferred.** The Com- 
missioner and the Board appraised the evidence here as 
insufficient to establish petitioner’s activities as those of 
carrying on a business. The petitioner merely kept rec- 
ords and collected interest and dividends from his se- 
curities, through managerial attention for his invest- 
ments. No matter how large the estate or how continu- 
ous or extended the work required may be, such facts are 
not sufficient as a matter of law to permit the courts to 
reverse the decision of the Board. Its conclusion is ade- 
quately supported by this record, and rests upon a con- 
ception of carrying on business similar to that expressed 
by this Court for an antecedent section.** 

The petitioner makes the point that his activities in 
managing his estate, both realty and personalty, were 
a unified business. Since it was admittedly a business 
in so far as the realty is concerned, he urges, there is no 
statutory authority to sever expenses allocable to the 
securities. But we see no reason why expenses not at- 
tributable, as we have just held these are not, to carrying 
on business cannot be apportioned. It is not unusual 
to allocate expenses paid for services partly personal and 
partly business.” 


Affirmed. 


* Internal Revenue Code, § 1141. 

“Van Wart v. Commissioner, 295 U.S. 112, 115. 

*3 Paul & Mertens, Law of Federal Income Taxation § 23.65; 
cf. National Outdoor Advertising Bureau v. Helvering, 89 F. 2d 878, 
881. 
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UNITED STATES v. HUTCHESON et At. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF MISSOURI. 


No. 43. Argued December 10, 1940—Decided February 3, 1941. 


1. In determining whether trade union conduct violates the Sher- 
man Act, that Act should be read with §20 of the Clayton Act 
and with the Norris-LaGuardia Act. P. 231. 

2. Labor union activities enumerated in § 20 of the Clayton Act, 
which that section declares shall not be “considered or held to 
be violations of any law of the United States,” are not punish- 
able as criminal under the Sherman Act. P. 232. 

3. Section 20 of the Clayton Act does not differentiate between 
trade union conduct directed against an employer because of 
a controversy arising in the relation between employer and em- 
ployee, as such, and conduct similarly directed but arising from 
a struggle between two unions seeking the favor of the same 
employer. P. 232. 

4. In a case involving interstate commerce, union carpenters re- 
fused to work for a brewing company by which they were em- 
ployed, or on construction work being done for it and for its 
adjoining tenant; they attempted to persuade members of other 
unions similarly to refuse to work; they picketed the brewer's 
premises, displaying signs “Unfair to Organized Labor”; and 
they recommended to the union members and their friends not 
to buy or use the brewer's product. Held: 

(1) That these actions were protected from prosecution under 
the Sherman Act by § 20 of the Clayton Act, construed in the 
light of Congress’s definition of a “labor dispute” in the Norris- 
LaGuardia Act. P. 233. 

(2) In view of the broad definition of “labor dispute” in the 
Norris-LaGuardia Act, §20 of the Clayton Act gives protection 
to the conduct. it describes although directed in part against out- 
siders to the labor dispute. Duplex Printing Press Co. v. Deering, 
254 U.S. 443, is inapplicable. P. 234. 

32 F. Supp. 600, affirmed. 


APPEAL under: the Criminal Appeals Act from a judg- 
ment quashing an indictment under the Sherman Act. 
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Assistant Attorney General Arnold, with whom Solici- 
tor General Biddle and Messrs. Richard H. Demuth and 
Roscoe T. Steffen were on the brief, for the United 
States. 

The indictment charges a direct physical restraint of 
interstate commerce in goods manufactured and sold by 
Anheuser-Busch, in goods manufactured and sold by the 
Gaylord Container Corporation, in building materials 
intended for Anheuser-Busch, Borsari Tank Corpora- 
tion, L. O. Stocker Co,, and Gaylord Container Cor- 
poration, and in materials purchased by Anheuser-Busch 
for the production of its goods. It further alleges that 
the defendants had the purpose and intent to restrain 
this interstate commerce. These allegations are clearly 
sufficient to show a direct and deliberate restraint of 
interstate trade. 

The indictment also charges the kind of restraint which 
is illegal under the Sherman Act. Distinguishing Apex 
Hosiery Co. v. Leader, 310 U. S. 469. In the first place 
there is here no mere local dispute between an employer 
and his employees, and the acts charged are not merely 
local activities conducted in a single factory and sub- 
ject to the supervision and control of the local authorities. 
The indictment charges rather that a restraint of trade 
has been imposed as a result of a jurisdictional dispute 
between two national unions and that this dispute has 
resulted in many different strikes in many different 
places which have imposed a direct and unreasonable 
burden upon interstate trade. It further charges that 
the defendants sought to force Anheuser-Busch to take 
their side in this dispute and, when Anheuser-Busch re- 
fused, they engaged in a deliberate campaign on a na- 
tional scale to drive Anheuser-Busch from the interstate 
market. 

In the second place, the objective of the conspiracy 
was not the protection and advancement of the rights 
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of labor, such as collective bargaining, wages, hours, or 
working conditions; it was rather to win by force a 
jurisdictional dispute with another union and to deprive 
the members of that other union of work. Defendants 
attempted to destroy the interstate business of Anheuser- 
Busch, and to restrain the interstate trade of the other 
companies, because they hoped by these methods to com- 
pel Anheuser-Busch to side with them in the jurisdic- 
tional dispute. The holding in the Apex case that a 
union may stop production in a local factory in order 
to achieve union recognition is not authority for a simi- 
lar holding when the objective of the union is to win by 
force a nation-wide contest, not with the employer, but 
with another union. 

In the third place, the objective of the union was 
sought to be achieved not, as in the Apex case, by inter- 
fering with the business of the other party to the dispute, 
but by stopping interstate trade to or by four companies, 
with only one of which it had any relation and against 
none of which it had any real grievance. The purpose 
of the defendants in restraining the interstate commerce 
of Anheuser-Busch was to compel it to become a par- 
tisan in the fight between the Brotherhood of Carpenters 
and the Machinists’ Union. The purpose of the defend- 
ants in restraining the interstate commerce of the other 
companies was to compel them to put pressure on An- 
heuser-Busch to become a partisan in the jurisdictional 
dispute. This aspect of the defendants’ activities indi- 
cates an intent to interfere with interstate commerce 
on a far broader scale than the closing of one local plant; 
it raises a question quite distinct from that in the Apex 
case. 

The opinion in that case recognizes that the type of 
restraint charged to the defendants in this case, because 
it actually and potentially interferes with competitors 
in every direction, is within the prohibitions of the Sher- 
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man Act. The test laid down in that case is whether 
the restraint is “upon commercial competition in the 
marketing of goods or services.” The mere closing of 
a factory is not enough to bring the case within that 
test. But if, as in this case, the restraints go beyond 
that and are directed toward driving an employer, against 
whom the union has no real grievance, from the inter- 
state market and are calculated to interfere with the 
interstate commerce of persons dealing with the em- 
ployer, the application of the Sherman Act is clear. 

In Loewe v. Lawlor, 208 U. 8. 274, Duplex Printing 
Press Co. v. Deering, 254 U. 8S. 443, and Bedford Cut 
Stone Co. vy. Journeymen Stone Cutters’ Assn., 274 U.S. 
37, this Court held that activities similar in all impor- 
tant respects to the activities of the defendants here 
restrained commerce within the meaning of the Sherman 
Act. 

The exclusion of a trader from the market, or the erec- 
tion of arbitrary barriers to free access to the market, 
has long been recognized both under the Sherman Act 
and the common law as a restraint of trade. See Darcy 
v. Allein, 11 Coke 84b; The Case of the Tailors of Ip- 
swich, 11 Coke 53a; Colgate v. Bacheler, Cro. Eliza. 872; 
Mitchel v. Reynolds, 1 P. Wms. 181; Anon., Moore 
(K. B.) 115, 72 Eng. Repr. 477; Anon., 2 Leo. 210, 74 
Eng. Repr. 485; Alger v. Thacher, 19 Pick. 51; United 
States v. Addystor Pipe & Steel Co., 85 F. 271, 279; 
Pratt vy. British Medical Assn., 1 K. B. 244; United 
States v. American Medical Assn., 110 F. 2d 703. This 
Court has in a number of cases struck down restraints, 
not because of their effect upon prices or production, 
but because they operated to destroy free access to the 
market. Paramount Famous Corp. v. United States, 
282 U. S. 30; United States v. First National Pictures, 
Inc., 282 U.S. 44; Hastern States Lumber Assn. v. United 
States, 234 U.S. 600. 
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The restraint charged in the indictment may not be 
justified under the “rule of reason” enunciated in Stand- 
ard Oil Co. v. United States, 221 U.S. 1. 

There is no form of labor warfare so opposed to the 
public interest and to the interest of organized labor 
itself as the jurisdictional strike which stops the com- 
merce of an employer who is trying to be fair to organized 
labor. An employer who finds himself -the victim of 
such a strike is powerless. There is no concession he 
can make which will stop the attack on his business. 
Similarly, the union whose relations with the employer 
the other union seeks to disrupt cannot rely on its satis- 
factory service or its superior craftsmanship to maintain 
its position; it has no weapon, other than ruthless eco- 
nomic warfare, to defend itself against the aggressive 
tactics of those who would destroy it. 

If a union is permitted to expand through the mere 
brutal use of power against neutral employers, there 
will be a premium on ruthless and coercive leadership. 
If, as this Court has said, the Sherman Act is a charter 
of freedom, it must include within its prohibitions the 
destruction of one labor organization by another through 
force and coercion at the expense of innocent bystanders 
and the tying up of the business of the public at large. 

The view that the Norris-LaGuardia Act modified or 
amended §1 of the Sherman Act so as to make lawful 
thereunder activities which might otherwise be illegal 
is plainly erroneous. That statute does nothing more 
than limit the equity powers of the federal courts. Its 
purpose and scope are shown by its first section. 

The purpose thus declared is carried out by the other 
provisions of the Act which prescribe terms and condi- 
tions to be followed by the federal courts in issuing and 
enforcing injunctions in cases arising out of labor dis- 
putes. Nothing in the Act purports to change the exist- 
ing substantive rules of criminal and civil law as they 
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apply to the activities of labor organizations. This con- 
clusion as to the purpose of the Act is confirmed by its 
legislative history. The reports of the congressional 
committees and the debates on the floor of Congress show 
that the Act was directed at nothing more than the equity 
powers of the federal courts. 

The situation as to the criminal law is too plain to re- 
quire elaboration. It may be suggested that by reason 
of its denial of the injunctive remedy the law changes 
the substantive rights of one who seeks relief in a court 
of equity. On the other hand, there is much to be said 
for the view that for the most part the Act simply em- 
bodies the sound view as to the equity practice prevailing 
before its enactment. The only section of the Act which 
might properly be regarded as impairing substantive 
rights is §3, which outlaws the so-called “yellow dog” 
contract. It has never been suggested that the Norris- 
LaGuardia Act modifies in any way $7 of the Sherman 
Act, which confers a civil right to triple damages. 

In both the Senate and the House the bill finally 
enacted was entitled “a bill to define and limit the juris- 
diction of courts sitting in equity.” For explicit state- 
ments as to the purpose of the bill see the Senate report 
at pages 7-8 (S. Rep. No. 163, 72d Cong., Ist Sess.). 
Similar statements appear in the House report at pages 
2-3 (H. Rep. No. 669, 72d Cong., Ist Sess.). If it were 
necessary to resort to statements made in the debates 
on the bill, additional support for this conclusion could 
be supplied. See 75 Cong. Rec. 5467, 5464. 

The same reasoning which supports the conclusion that 
the Norris-LaGuardia Act does not expressly amend § 1 
of the Sherman Act closes the door on any possible argu- 
ment that an amendment is accomplished by inference 
or implication. Moreover, “It is a cardinal principle of 
construction that repeals by implication are not favored.” 
United States v. Borden Company, 308 U.S. 188, 198. 
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It is obvious that the Norris-LaGuardia Act is a lim- 
ited statute passed with specific reference to the exercise 
of a particular kind of jurisdiction by the federal courts. 


Mr. Charles H. Tuttle, with whom Messrs. Joseph O. 
Carson, Thomas E. Kerwin, and Joseph O. Carson, ITI, 
were on the brief, for appellees. 

The case is ruled by the Apez decision, 310 U. S. 469. 

The attack upon the “jurisdictional strike” is without 
any sound legal basis. We are not here concerned with 
social and economic questions and reforms which lie 
within the jurisdiction of Congress and the state legis- 
latures. 

If the Sherman Law applies equally to capital and 
labor, how can non-competition between industrial con- 
cerns be a crime under that law and yet competition 
between labor unions be also a crime? 

There are multitudinous decisions holding that a juris- 
dictional strike is not an offense, criminal or even civil, 
against the Sherman Law. There is no decision to the 
contrary. Terrio v. S. N. Nielsen Const. Co., 30 F. Supp. 
77; Levering & G. Co. v. Morrin, 289 U. S. 103; United 
Leather Workers v. Herkert, 265 U. 8. 457; Senn v. Tile 
Layers Union, 301 U. 8. 468; Lauf v. E. G. Shinner & 
Co., 303 U. 8. 323; Blankenship v. Kurfman, 96 F. 2d 450; 
United Chain Theatres v. Philadelphia Union, 50 F. 2d 
890; Allen v. Flood, House of Lords 1898; Pickett v. 
Walsh, 192 Mass. 572; Kemp v. Division No. 241, 255 
Ill. 213; Exchange Bakery & Restaurant v. Rifkin, 245 
N. Y. 260; Stillwell Theatre, Inc. v. Kaplan, 259 N. Y. 
405; Nann v. Raimist, 255 N. Y. 306; Bossert v. Dhuy, 
221 N. Y. 342; National Protective Assn. v. Cummings, 
170 N. Y. 315; Horman vy. United Mine Workers, 166 
Ark. 255; Overland Publishing Co. v. Union Lithograph 
Co., 57 Cal. App. 366; Greenwood v. Building Trades 
Council, 71 Cal. App. 159; Shaughnessy v. Jordan, 184 
Ind. 499; Roddy v. United Mine Workers, 41 Okla. 621. 
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See report of the House Committee recommending 
the Clayton Act, 63rd Cong., 2d Sess., H. R. 2, pp. 14 
et seq. 

The assumption that $6 of the Clayton Act is irrele- 
vant rests in large part upon the substitution of “reason- 
able” or “justified” for the word “legitimate” in the Act, 
and upon disregarding that the Supreme Court has de- 
fined this word “legitimate” as meaning “normal.” Du- 
plex Co. v. Deering, 254 U. 8S. 443. It also disregards 
that portion of the section which expressly immunizes 
“the operation of labor organizations for the purposes 
of mutual help.” 

See the dissenting opinion of Mr. Justice Holmes in the 
Bedford Company case, 247 U. 8. 37, 65. 

Section 20 of the Clayton Act expressly provides that 
none of the acts specified therein shall “be considered 
or held to be violations of any law of the United 
States.” 

That section and the subsequent Norris-LaGuardia 
Act are also fatal to this indictment. See Milk Wagon 
Drivers’ Union y. Lake Valley Farm Products, Inc., 311 
U.S. 91; Donnelly Garment Co. v. International L. G. W. 
Union, 20 F. Supp. 767; Grace Co. v. Williams, 20 F. 
Supp. 263. 

The claim of appellant that the Norris-LaGuardia Act 
has to do only with “the equity powers of the Federal 
Courts” is clearly erroneous. It overlooks the express 
declaration in §2 of the “public policy of the United 
States” on the substantive rights of labor, and overlooks 
also the inherent and implied declaration of public policy 
contained in the whole text and substance of the Act. 

Another fundamental error which organized labor must 
and does resist as fatal to its very existence, is the con- 
stant exclusion of the right to seek, gain and protect 
employment and to strike in defense thereof, from the 
normal and legitimate objects and operations of a labor 
union. 
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The indictment nowhere charges a secondary boycott. 
The very contrary appears. 

The United Brotherhood had a perfect common law, 
statutory and constitutional right peacefully to endeavor 
to persuade its members and friends of organized labor 
to refrain from patronizing Anheuser-Busch beer, which 
was merely one of many products manufactured by the 
Anheuser-Busch Company. 

The acts of the defendants affecting Borsari Tank 
Corporation and L. O. Stocker Company were not a 
crime under the anti-trust laws. 

Aside from the omission to show any crime against the 
anti-trust law, the indictment fails to show that the 
Brotherhood was morally or legally bound to submit to 
the unilateral decision of the Anheuser-Busch Company 
awarding to the machinists by contract the exclusive right 
to this particular class of work at the very time when 
the construction contract was about to be let. 


Mr. Justice FRANKFURTER delivered the opinion of 
the Court. 


Whether the use of conventional, peaceful activities 
by a union in controversy with a rival union over certain 
jobs is a violation of the Sherman Law, Act of July 2, 
1890, 26 Stat. 209, as amended, 15 U. S. C. $1, is the 
question. It is sharply presented in this case because 
it arises in a criminal prosecution. Concededly an in- 
junction either at the suit of the Government or of the 
employer could not issue. 

Summarizing the long indictment, these are the facts. 
Anheuser-Busch, Inc., operating a large plant in St. Louis, 
contracted with Borsari Tank Corporation for the erec- 
tion of an additional facility. The Gaylord Container 
Corporation, a lessee of adjacent property from Anheuser- 
Busch, made a similar contract for a new building with 
the Stocker Company. Anheuser-Busch obtained the 
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materials for its brewing and other operations and sold 
its finished products largely through interstate shipments. 
The Gaylord Corporation was equally dependent or in- 
terstate commerce for marketing its goods, as were the 
construction companies for their building materials. 
Among the employees of Anheuser-Busch were members 
of the United Brotherhood of Carpenters and Joiners of 
America and of the International Association of Machin- 
ists. The conflicting claims of these two organizations, 
affiliated with the American Federation of Labor, in re- 
gard to the erection and dismantling of machinery had 
long been a source of controversy between them. An- 
heuser-Busch had had agreements with both organiza- 
tions whereby the Machinists were given the disputed 
jobs and the Carpenters agreed to submit all disputes 
to arbitration. But in 1939 the president of the Carpen- 
ters, their general representative, and two officials of the 
Carpenters’ local organization, the four men under in- 
dictment, stood on the claims of the Carpenters for the 
jobs. Rejection by the employer of the Carpenters’ de- 
mand and the refusal of the latter to submit to arbi- 
tration were followed by a strike of the Carpenters, called 
by the defendants against Anheuser-Busch and the con- 
struction companies, a picketing of Anheuser-Busch and 
its tenant, and a request through circular letters and the 
official publication of the Carpenters that union members 
and their friends refrain from buying Anheuser-Busch 
beer. 

These activities on behalf of the Carpenters formed the 
charge of the indictment as a criminal combination and 
conspiracy in violation of the Sherman Law. Demurrers 
denying that what was charged constituted a violation 
of the laws of the United States were sustained, 32 F. 
Supp. 600, and the case came here under the Criminal Ap- 
peals Act. Act of March 2, 1907, 34 Stat. 1246, 18 
U.S. C. § 682; Judicial Code § 238, 28 U.S. C. § 345. 
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In order to determine whether an indictment charges 
an offense against the United States, designation by the 
pleader of the statute under which he purported to lay 
the charge is immaterial. He may have conceived the 
charge under one statute which would not sustain the in- 
dictment but it may nevertheless come within the terms 
of another statute. See Williams v. United States, 168 
U.S. 382. On the other hand, an indictment may validly 
satisfy the statute under which the pleader proceeded, 
but other statutes not referred to by him may draw the 
sting of criminality from the allegations. Here we must 
consider not merely the Sherman Law but the related 
enactments which entered into the decision of the district 
court. 

Section 1 of the Sherman Law on which the indictment 
rested is as follows: “Every contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, or with for- 
eign nations, is hereby declared to be illegal.” The con- 
troversies engendered by its application to trade union 
activities and the efforts to secure legislative relief from 
its consequences are familiar history. The Clayton Act 
of 1914 was the result. Act of October 15, 1914, 38 
Stat. 730. “This statute was the fruit of unceasing agi- 
tation, which extended over more than twenty years and 
was designed to equalize before the law the position of 
workingmen and employer as industrial combatants.” 
Duplex Co. v. Deering, 254 U. S. 443, 484. Section 20 
of that Act, which is set out in the margin in full,’ with- 


* 38 Stat. 738, 29 U. S. C. § 52: “No restraining order or injunc- 
tion shall be granted by any court of the United States, or a judge 
or the judges thereof, in any case between an employer and em- 
ployees, or between employers and employees, or between employees, 
or between persons employed and persons seeking employment, 
involving, or growing out of, a dispute concerning terms or condi- 
tions of employment, unless necessary to prevent irreparable injury 
to property, or to a property right, of the party making the appli- 
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drew from the general interdict of the Sherman Law spe- 
cifically enumerated practices of labor unions by prohib- 
iting injunctions against them—since the use of the in- 
junction had been the major source of dissatisfaction— 
and also relieved such practices of all illegal taint by the 
catch-all provision, “nor shall any of the acts specified in 
this paragraph be considered or held to be violations of 
any law of the United States.” The Clayton Act gave 
rise to new litigation and to renewed controversy in and 
out of Congress regarding the status of trade unions. By 
the generality of its terms the Sherman Law had neces- 
sarily compelled the courts to work out its meaning from 
case to case. It was widely believed that into the Clay- 
ton Act courts read the very beliefs which that Act was 
designed to remove. Specifically the courts restricted 
the scope of § 20 to trade union activities directed against 
an employer by his own employees. Duplex Co. v. Deer- 


cation, for which injury there is no adequate remedy at law, and 
such property or property right must be described with particu- 
larity in the application, which must be in writing and sworn to by 
the applicant or by his agent or attorney. 

“And no such restraining order or injunction shall prohibit any 
person or persons, whether singly or in concert, from terminating 
any relation of employment, or from ceasing to perform any work 
or labor, or from recommending, advising, or persuading others by 
peaceful means so to do; or from attending at any place where any 
such person or persons may lawfully be, for the purpose of peace- 
fully obtaining or communicating information, or from peacefully 
persuading any person to work or to abstain from working; or from 
ceasing to patronize or to employ any party to such dispute, or 
from recommending, advising, or persuading others by peaceful 
and lawful means so to do; or from paying or giving to, or with- 
holding from, any person engaged in such dispute, any strike bene- 
fits or other moneys or things of value; or from peaceably assem- 
bling in a lawful manner, and for lawful purposes; or from doing 
any act or thing which might lawfully be done in the absence of 
such dispute by any party thereto; nor shall any of the acts speci- 
fied in this paragraph be considered or held to be violations of any 
law of the United States.” 
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ing, supra. Such a view it was urged, both by powerful 
judicial, dissents and informed lay opinion, misconceived 
the area of economic conflict that had best be left to 
economic forces and the pressure of public opinion and 
not subjected to the judgment of courts. JIbid., p. 485- 
486. Agitation again led to legislation and in 1932 Con- 
gress wrote the Norris-LaGuardia Act. Act of March 23, 
1932, 47 Stat. 70, 29 U.S. C. §§ 101-115. 

The Norris-LaGuardia Act removed the fetters upon 
trade union activities, which according to judicial con- 
struction § 20 of the Clayton Act had left untouched, 
by still further narrowing the circumstances under which 
the federal courts could grant injunctions in labor dis- 
putes. More especially, the Act explicitly formulated 
the “public policy of the United States” in regard to the 
industrial conflict,? and by its light established that the 
allowable area of union activity was not to be restricted, 
as it had been in the Duplex case, to an immediate em- 
ployer-employee relation. Therefore, whether trade 
union conduct constitutes a violation of the Sherman Law 
is to be determined only by reading the Sherman Law 
and § 20 of the Clayton Act and the Norris-LaGuardia 
Act as a harmonizing text of outlawry of labor conduct. 


*“Whereas under prevailing economic conditions, developed with 
the aid of governmental authority for owners of property to organ- 
ize in the corporate and other forms of ownership association, the 
individual unorganized worker is commonly helpless to exercise 
actual liberty of contract and to protect his freedom of labor, and 
thereby to obtain acceptable terms and conditions of employment, 
wherefore, though he should be free to decline to associate with 
his fellows, it is necessary that he have full freedom of association, 
self-organization, and designation of representatives of his own 
choosing, to negotiate the terms and conditions of his employment, 
and that he shall be free from the interference, restraint, or coercion 
of employers of labor, or their agents, in the designation of such 
representatives or in self-organization or in other concerted activi- 
ties for the purpdse of collective bargaining or other mutual aid or 
protection.” 
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Were, then, the acts charged against the defendants 
prohibited, or permitted, by these three interlacing 
statutes? If the facts laid in the indictment come within 
the conduct enumerated in § 20 of the Clayton Act they 
do not constitute a crime within the general terms of the 
Sherman Law because of the explicit command of that 
section that such conduct shall not be “considered or 
held to be violations of any law of the United States.” 
So long as a union acts in its self-interest and does not 
combine with non-labor groups,® the licit and the illicit 
under § 20 are not to be distinguished by any judgment 
regarding the wisdom or unwisdom, the rightness or 
wrongness, the selfishness or unselfishness of the end 
of which the particular union activities are the means. 
There is nothing remotely within the terms of § 20 that 
differentiates between trade union conduct directed 
against an employer because of a controversy arising in 
the relation between employer and employee, as such, 
and conduct similarly directed but ultimately due to an 
internecine struggle between two unions seeking the favor 
of the same employer. Such strife between competing 
unions has been an obdurate conflict in the evolution of 
so-called craft unionism and has undoubtedly been one 
of the potent forces in the modern development of in- 
dustrial unions. These conflicts have intensified indus- 
trial tension but there is not the slightest warrant for 
saying that Congress has made § 20 inapplicable to trade 
union conduct resulting from them. 

In so far as the Clayton Act is concerned, we must 
therefore dispose of this case as though we had before 
us precisely the same conduct on the part of the defend- 
ants in pressing claims against Anheuser-Busch for in- 


*Cf. United States v. Brims, 272 U. S. 549, involving a conspiracy 
of mill work manufacturers, building contractors and union 
carpenters. 
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creased wages, or shorter hours, or other elements of what 
are called working conditions. The fact that what was 
done was done in a competition for jobs against the Ma- 
chinists rather than against, let us say, a company union 
is a differentiation which Congress has not put into the 
federal legislation and which therefore we cannot write 
into it. 

It is at once apparent that the acts with which the de- 
fendants are charged are the kind of acts protected by 
§ 20 of the Clayton Act. The refusal of the Carpenters 
to work for Anheuser-Busch or on construction work be- 
ing done for it and its adjoining tenant, and the peaceful 
attempt to get members of other unions similarly to re- 
fuse to work, are plainly within the free scope accorded 
to workers by § 20 for “terminating any relation of em- 
ployment,” or “ceasing to perform any work or labor,” or 
“recommending, advising, or persuading others by peace- 
ful means so to do.” The picketing of Anheuser-Busch 
premises with signs to indicate that Anheuser-Busch was 
unfair to organized labor, a familiar practice in these sit- 
uations, comes within the language “attending at any 
place where any such person or persons may lawfully be, 
for the purpose of peacefully obtaining or communicating 
information, or from peacefully persuading any person to 
work or to abstain from working.” Finally, the recom- 
mendation to union members and their friends not to buy 
or use the product of Anheuser-Busch is explicitly cov- 
ered by “ceasing to patronize ... any party to such 
dispute, or from recommending, advising, or persuading 
others by peaceful and lawful means so to do.” 

Clearly, then, the facts here charged constitute lawful 
conduct under the Clayton Act unless the defendants 
cannot invoke that Act because outsiders to the immedi- 
ate dispute also shared in the conduct. But we need not 
determine whether the conduct is legal within the re- 
strictions which Duplex Co. v. Deering gave to the im- 
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munities of § 20 of the Clayton Act. Congress in the 
Norris-LaGuardia Act has expressed the public policy of 
the United States and defined its conception of a “labor 
dispute” in terms that no longer leave room for doubt. 
Milk Wagon Drivers’ Union v. Lake Valley Farm Prod- 
ucts, 311 U. 8. 91. This was done, as we recently said, 
in order to “obviate the results of the judicial construc- 
tion” theretofore given the Clayton Act. New Negro Al- 
liance v. Sanitary Grocery Co., 303 U. S. 552, 562; see 
Apex Hosiery Co. v. Leader, 310 U. 8S. 469, 507, n. 26. 
Such a dispute, § 13 (c) provides, “includes any contro- 
versy concerning terms or conditions of employment, or 
concerning the association or representation of persons in 
negotiating, fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employment, regardless of 
whether or not the disputants stand in the proximate re- 
lation of employer and employee.” * And under § 13 (b) 
a person is “participating or interested in a labor dispute” 
if he “is engaged in the same industry, trade, craft, or oc- 
cupation, in which such dispute occurs, or has a direct 
or indirect interest therein, or is a member, officer, or 
agent of any association composed in whole or in part 
of employers or employees engaged in such industry, 
trade, craft, or occupation.” 

To be sure, Congress expressed this national policy 
and determined the bounds of a labor dispute in an act 
explicitly dealing with the further withdrawal of injunc- 
tions in labor controversies. But to argue, as it was 
urged before us, that the Duplex case still governs for 
purposes of a criminal prosecution is to say that that 
which on the equity side of the court is allowable con- 
duct may in a criminal proceeding become the road to 


*Three years later, in the National Labor Relations Act, Congress 
gave similar breadth to the definition of a labor dispute. Act of 
July 3, 1935, 49 Stat. 448, 449, 29 U. S. C. § 152 (9). 
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prison. It would be strange indeed that although neither 
the Government nor Anheuser-Busch could have sought 
an injunction against the acts here challenged, the elab- 
orate efforts to permit such conduct failed to prevent 
criminal liability punishable with imprisonment and 
heavy fines. That is not the way to read the will of 
Congress, particularly when expressed by a statute which, 
as we have already indicated, is practically and histori- 
cally one of a series of enactments touching one of the 
most sensitive national problems. Such legislation must 
not be read in a spirit of mutilating narrowness. On 
matters far less vital and far less interrelated we have 
had occasion to point out the importance of giving “hos- 
pitable scope” to Congressional purpose even when metic- 
ulous words are lacking. Keifer & Keifer vy. Reconstruc- 
tion Finance Corp., 306 U. S. 381, 391, and authorities 
there cited. The appropriate way to read legislation in 
a situation like the one before us, was indicated by Mr. 
Justice Holmes on circuit: “A statute may indicate or 
require as its justification a change in the policy of the 
law, although it expresses that change only in the spe- 
cific cases most likely to occur in the mind. The Legis- 
lature has the power to decide what the policy of the 
law shall be, and if it has intimated its will, however 
indirectly, that will should be recognized and obeyed. 
The major premise of the conclusion expressed in a stat- 
ute, the change of policy that induces the enactment, may 
not be set out in terms, but it is not an adequate dis- 
charge of duty for the courts to say: We see what you 
are driving at, but you have not said it, and therefore 
we shall go on as before.” Johnson v. United States 
163 F. 30, 32. 

The relation of the Norris-LaGuardia Act to the Clay- 
ton Act is not that of a tightly drawn amendment to a 
technically phrased tax provision. The underlying aim 
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of the Norris-LaGuardia Act was to restore the broad 
purpose which Congress thought it had formulated in the 
Clayton Act but which was frustrated, so Congress be- 
lieved, by unduly restrictive judicial construction. This 
was authoritatively stated by the House Committee on 
the Judiciary. “The purpose of the bill is to protect the 
rights of labor in the same manner the Congress intended 
when it enacted the Clayton Act, October 15, 1914 (38 
Stat. L., 738), which act, by reason of its construction and 
application by the Federal courts, is ineffectual to ac- 
complish the congressional intent.” H. Rep. No. 669, 
72d Congress, lst Session, p. 3. The Norris-LaGuardia 
Act was a disapproval of Duplex Printing Press Co. v. 
Deering, supra, and Bedford Cut Stone Co. v. Journey- 
men Stone Cutters’ Assn., 274 U. S. 37, as the authorita- 
tive interpretation of § 20 of the Clayton Act, for Con- 
gress now placed its own meaning upon that section. 
The Norris-LaGuardia Act reasserted the original purpose 
of the Clayton Act by infusing into it the immunized 
trade union activities as redefined by the later Act. In 
this light § 20 removes all such allowable conduct from 
the taint of being a “violation of any law of the United 
States,” including the Sherman Law. 

There is no profit in discussing those cases under the 
Clayton Act which were decided before the courts were 
furnished the light shed by the Norris-LaGuardia Act on 
the nature of the industrial conflict. And since the facts 
in the indictment are made lawful by the Clayton Act 
in so far as “any law of the United States” is concerned, 
it would be idle to consider the Sherman Law apart from 
the Clayton Act as interpreted by Congress. Cf. Apex 
Hosiery Co. v. Leader, 310 U.S. 469. It was precisely in 
order to minimize the difficulties to which the general 
language of the Sherman Law in its application to work- 
ers had given rise, that Congress cut through all the 
tangled verbalisms and enumerated concretely the types 
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of activities which had become familiar incidents of union 
procedure. 
Affirmed. 


Mr. Justice Murpxy took no part in the disposition of 
this case. 


Mr. Justice STONE, concurring. 


As I think it clear that the indictment fails to charge 
an offense under the Sherman Act, as it has been inter- 
preted and applied by this Court, I find no occasion to 
consider the impact of the Norris-LaGuardia Act on the 
definition of participants in a labor dispute in the Clay- 
ton Act, as construed by this Court in Duplex Printing 
Press Co. v. Deering, 254 U. S. 443—an application of 
the Norris-LaGuardia Act which is not free from doubt 
and which some of my brethren sharply challenge. 

The indictment is for a conspiracy to promote by peace- 
ful means a local “jurisdictional” strike in St. Louis, 
Missouri. Its aim is to determine whether the United 
Brotherhood of Carpenters or the International Associa- 
tion of Machinists, both labor organizations affiliated with 
the American Federation of Labor, shall be permitted 
to install certain machinery on the premises of Anheuser- 
Busch, Ine. in St. Louis. It appears that Anheuser- 
Busch brews beer and manufactures other products which 
it ships to points outside the state. It also uses supplies 
and building materials which are shipped to it from 
points outside the state. Borsari Tank Corporation is 
about to construct for Anheuser-Busch upon its premises 
a building for its use in brewing beer. L. O. Stocker 
Company has contracted and intends to construct an 
office building upon land of Anheuser-Busch adjacent 
to its brewery and leased by it to the Gaylord Container 
Corporation, a manufacturer of paper and cardboard con- 
tainers which it ships in interstate commerce. It is al- 
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leged that both Borsari and Stocker will require and use 
in the construction of the buildings, materials to be 
shipped from points outside the state to the building sites 
on or adjacent to the Anheuser-Busch premises. 

The indictment charges that pursuant to the con- 
spiracy to enforce the jurisdictional demands appellees, 
who are officers or representatives of the Brotherhood, 
called a strike of its members, some seventy-eight in 
number, in the employ of Anheuser-Busch, attempted to 
call sympathy strikes by members of other unions in 
its employ and caused the premises of Anheuser-Busch 
and the adjacent premises leased to Gaylord to be pick- 
eted by persons “bearing umbrellas and charging An- 
heuser-Busch, Inc., to be unfair to organized labor; with 
the intent to shut down the brewery and manufacturing 
plant of Anheuser-Busch, Inc., to hinder and prevent the 
passage of persons and property to and from said prem- 
ises and thus to restrain and stop the commerce of An- 
heuser-Busch” in the beer and other products manufac- 
tured by it, and in the supplies and materials procured 
by it extrastate, and “to restrain the commerce” of Gay- 
lord. It is alleged that pursuant to the conspiracy, de- 
fendants “refused to permit members of the United 
Brotherhood . . . to be employed and prevented such 
members from being employed by Borsari . . . with the 
intent and effect of preventing construction of the build- 
ing about to be built by Borsari . . . and thus of re- 
straining the commerce of Anheuser-Busch in beer . . 
and also with the knowledge and willful disregard of the 
consequent restraint and stoppage of commerce in the 
materials intended to be used by Borsari.” Like alle- 
gations are made with respect to Stocker with the added 
charge that the acts alleged were with intent to prevent 
performance of Stocker’s contract with Gaylord “with 
willful disregard of the consequent restraint of the com- 
merce of Gaylord.” 
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There is the further allegation that pursuant to the 
conspiracy defendants and their co-conspirators have 
instigated and brought about a “boycott of beer brewed 
by Anheuser-Busch ... and of dealers in said beer 
throughout the United States,” by distributing to mem- 
bers of labor organizations and to the public at large 
in many states and by published notices circulated inter- 
state “denouncing Anheuser-Busch, Inc. as unfair to or- 
ganized labor and calling upon all union members and 
friends of organized labor to refrain from purchasing 
and drinking said beer.” 

We are concerned with the alleged activities of defend- 
ants, actual or intended, only so far as they have an 
effect on commerce prohibited by the Sherman Act as 
it has been amended or restricted in its operation by the 
Clayton Act. The legality of the alleged restraint under 
the Sherman Act is not affected by characterizing the 
strike, as this indictment does, as “jurisdictional” or as 
not within the “legitimate object of a labor union.” The 
restraints charged are of two types: One is that resulting 
to the commerce of Anheuser-Busch, Borsari, Stocker and 
Gaylord from the peaceful picketing of the Anheuser- 
Busch premises, a part of which is leased to Gaylord, and 
the refusal of the Brotherhood to permit its members 
to work, and its prevention of its members from working 
(by what means other than picketing does not appear) 
for Borsari and Stocker. The other is that resulting from 
the requests addressed to the public to refrain from pur- 
chasing Anheuser-Busch beer. 

It is plain that the first type of restraint is only that 
which is incidental to the conduct of a local strike and 
which results from closing the plant of a manufacturer 
or builder who ships his product in interstate commerce, 
or who procures his supplies from points outside the 
state. Such restraints, incident to such a strike, upon the 
interstate transportation of the products or supplies have 
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been repeatedly held by this Court, without a dissenting 
voice, not to be within the reach of the Sherman Anti- 
Trust Act. There is here no allegation in the case of 
any of the employers of any interference, actual or in- 
tended, by strikers with goods moving or about to be 
shipped in interstate commerce such as was last term 
so sharply presented and held not to be a violation of 
the Sherman Act in Apex Hosiery Co. v. Leader, 310 
U.S. 469. 

With respect to Borsari and Stocker the indictment 
does no more than charge a local strike to enforce the 
jurisdictional demands upon Anheuser-Busch by the re- 
fusal of union members to work in the construction of 
buildings for Anheuser-Busch or upon its land, the work 
upon which, so far as appears, has not even begun. The 
restraint alleged is only that resulting from the “dis- 
regard” by the strikers of the stoppage of the movement 
interstate of the building materials and the manufactured 
products of Gaylord consequent upon their refusal to 
construct the buildings. Precisely as in Levering & 
Garrigues Co. v. Morrin, 289 U. S. 103, where a local 
building strike with like consequences was held not to 
violate the Sherman law, there is wanting here any fact 
to show that the conspiracy was directed at the use of any 
particular building material in the states of origin and 
destination or its transportation between them “with 
the design of narrowing or suppressing the interstate 
market,” each of which were thought to be crucial in 
Bedford Cut Stone Co. v. Stone Cutters’ Assn., 274 U. S. 
37, 46-47. See Apex Hosiery Co. v. Leader, supra, 506. 

As to the commerce of Anheuser-Busch and Gaylord, 
the indictment at most shows a conspiracy to picket 
peacefully their premises and publicly to charge the 
former with being unfair to organized labor, all with 
the intent to shut dewn the plant of Anheuser-Busch 

















UNITED STATES v. HUTCHESON. 241 


219 Stone, J., concurring. 


and to hinder and prevent the passage of persons and 
property to and from the premises and thus to restrain 
the commerce of Anheuser-Busch and Gaylord. There 
is also the allegation already noted that the refusal to 
work for Stocker will restrain the commerce of Gaylord, 
presumably because he will manufacture and ship less 
of his product if the proposed building is not completed. 

It is a novel proposition that allegations of local peace- 
ful picketing of a manufacturing plant to enforce union 
demands concerning terms of employment accompanied 
by announcements that the employer is unfair to organ- 
ized labor is a violation of the Sherman Act whatever 
effect on interstate commerce may be intended to follow 
from the acts done. They, like the allegations here, 
show only such effect upon interstate commerce as may 
be inferred from the acts alleged and in any event such 
restraint as there may be is not shown to be more than 
that which is incidental to every strike causing a shut- 
down of a manufacturing plant whose product moves in 
interstate commerce or stopping building operations 
where the builder is using materials shipped to him in 
interstate commerce. If the counts of the indictment 
which we are now considering make out an offense, then 
every local strike aimed at closing a shop whose products 
or supplies move in interstate commerce is, without more, 
a violation of the Sherman Act. They present a weaker 
case than those unanimously held by this Court not to 
involve violation of the Sherman Act in United Mine 
Workers v. Coronado Coal Co. (First Coronado Case), 
259 U. S. 344; United Leather Workers v. Herkert & 
Meisel Co., 265 U. S. 457; Levering & Garrigues Co. v. 
Morrin, supra, and see Coronado Coal Co. v. United Mine 
Workers (Second Coronado Case), 268 U. S. 295, 310. 
In any case there is no allegation in the indictment that 
the restraint did or could operate to suppress competition 
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in the market of any product and so dismissal of these 
counts is required by our decision in Apex Hosiery Co. v. 
Leader, supra. 

The second and only other type of restraint upon inter- 
state commerce charged is the so-called “boycott” alleged 
to be by the publication of notices charging Anheuser- 
Busch with being unfair to labor and requesting members 
of the Union and the public not to purchase or use the 
Anheuser-Busch product. Were it necessary to a de- 
cision I should have thought that, since the strike against 
Anheuser-Busch was by its employees and there is no 
intimation that there is any strike against the distribu- 
tors of the beer, the strike was a labor dispute between 
employer and employees within the labor provisions of 
the Clayton Act as they were construed in Duplex Print- 
ing Press Co. v. Deering, supra. In that case § 20 of the 
Act, as the opinion of the Court points out, makes lawful 
the action of any person* “ceasing to patronize ... any 
party to such dispute” or “recommending, advising, or 
persuading others by peaceful and lawful means so to 
do.” 

Be that as it may, it is a sufficient answer to the as- 
serted violation of the Sherman Act by the publication 
of such notices and requests, to point out that the strike 
was by employees of Anheuser-Busch; that there was no 
boycott of or strike against any purchaser of Anheuser- 
Busch beer by any concerted action or refusal to patron- 
ize him by the purchase of beer or other products sup- 
plied by him such as was condemned in Loewe v. Lawlor, 
208 U. S. 274, 300-307; cf. Apex Hosiery Co. v. Leader, 


*Appellees, being national and local officers of the Brotherhood 
and representing the employees in the labor dispute with their em- 
ployer, are “proximately and substantially concerned” as parties to 
an actual dispute and are, therefore, entitled to the benefits of the 
Clayton Act. See Duplex Printing Press Co. v. Deering, supra, 470, 
471. 
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supra, 505; and finally that the publication, unaccompa- 
nied by violence, of a notice that the employer is unfair 
to organized labor and requesting the public not to pat- 
ronize him is an exercise of the right of free speech guar- 
anteed by the First Amendment which cannot be made 
unlawful by act of Congress. See Thornhill vy. Alabama, 
310 U. S. 88.* 

I can only conclude that, upon principles hitherto rec- 
ognized and established by the decisions of this Court, 
the indictment charges no violation of the Sherman 
Act. 


Mr. Justice Roserts, dissenting. 


I am of opinion that the judgment should be reversed. 

The indictment adequately charges a conspiracy to 
restrain trade and commerce with the specific purpose of 
preventing Anheuser-Busch from receiving in interstate 
commerce commodities and materials intended for use in 
its plant; of preventing the Borsari Corporation from 
obtaining materials in interstate commerce for use in 
performing a contract for Anheuser-Busch, and of pre- 
venting the Stocker Company from receiving materials 
in like manner for the construction of a building for the 
Gaylord Corporation. The indictment further charges 
that the conspiracy was to restrain interstate commerce 
flowing from Missouri into other states of products of 
Anheuser-Busch and generally to restrain the interstate 
trade and commerce of the three corporations named.* 

Without detailing the allegations of the indictment, it 
is sufficient to say that they undeniably charge a sec- 
ondary boycott, affecting interstate commerce. 

This court, and many state tribunals, over a long 
period of years, have held such a secondary boycott 
illegal. In 1908 this court held such a secondary boycott, 
instigated to enforce the demands of a labor union against 


*C. E. Stevens Co. v. Foster & Kleiser Co., 311 U. S. 255. 
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an employer, was a violation of the Sherman Act and 
could be restrained at the suit of the employer.’ It is 
matter of history that labor unions insisted they were 
not within the purview of the Sherman Act but this court 
held to the contrary. As a result of continual agitation 
the Clayton Act was adopted. That Act, as amended, 
became effective October 15, 1914.* Subsequently suits 
in equity were brought to restrain secondary boycotts 
similar to those involved in earlier cases. The conten- 
tion was made that the Clayton Act exempted labor 
organizations from such suits. That contention was not 
sustained.* Upon the fullest consideration, this court 
reached the conclusion that the provisions of § 20 of the 
Clayton Act governed not the substantive rights of per- 
sons and organizations but merely regulated the practice 
according to which, and the conditions under which, 
equitable relief might be granted in suits of this charac- 
ter. Section 6 has no bearing on the offense charged in 
this case. 

This court also unanimously held that a conspiracy 
such as is charged in the instant case renders the con- 
spirators liable to criminal prosecution by the United 
States under the anti-trust acts.° 

It is common knowledge that the agitation for com- 
plete exemption of labor unions from the provisions of 
the anti-trust laws persisted. Instead of granting the 
complete exemption desired, Congress adopted, March 23, 
1932, the Norris-LaGuardia Act.° The title and the con- 
tents of that Act, as well as its legislative history,’ dem- 


* Loewe v. Lawlor, 208 U. S. 274. 

*e. 323, 38 Stat. 730. 

* Duplex Printing Press Co. v. Deering, 254 U. 8. 443; Bedford 
Cut Stone Co. v. Journeymen Stone Cutters’ Assn., 274 U. S. 37. 

* United States v. Brims, 272 U.S. 549. 

*e. 90, 47 Stat. 70; 29 U. S. C. §§ 101-115. 

*S. Rep. No. 163, 72d Cong., Ist Sess., pp. 7-8; H. Rep. No. 669, 
72d Cong., Ist Sess., pp. 2-3; 75 Cong. Rec. 5464, 5467. 
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onstrate beyond question that its purpose was to define 
and to limit the jurisdiction of federal courts sitting in 
equity. The Act broadens the scope of labor disputes as 
theretofore understood, that is, disputes between an em- 
ployer and his employes with respect to wages, hours, 
and working conditions, and provides that before a fed- 
eral court can enter an injunction to restrain illegal acts 
certain preliminary findings, based on evidence, must be 
made. The Act further deprives the courts of the right 
to issue an injunction against the doing of certain acts 
by labor organizations or their members. It is unneces- 
sary to detail the acts as to which the jurisdiction of a 
court of equity is abolished. It is sufficient to say, what 
a reading of the Act makes letter clear, that the jurisdic- 
tion of actions for damages authorized by the Sherman 
Act, and of the criminal offenses denounced by that Act, 
are not touched by the Norris-LaGuardia Act. 

By a process of construction never, as I think, hereto- 
fore indulged by this court, it is now found that, because 
Congress forbade the issuing of injunctions to restrain 
certain conduct, it intended to repeal the provisions of 
the Sherman Act authorizing actions at law and criminal 
prosecutions for the commission of torts and crimes de- 
fined by the anti-trust laws. The doctrine now announced 
seems to be that an indication of a change of policy in 
an Act as respects one specific item in a general field of 
the law, covered by an earlier Act, justifies this court in 
spelling out an implied repeal of the whole of the earlier 
statute as applied to conduct of the sort here involved. I 
venture to say that no court has ever undertaken so 
radically to legislate where Congress has refused so to do.* 

The construction of the act now adopted is the more 
clearly inadmissible when we remember that the scope 


*The rule always heretofore followed in respect of implied repeal 
was recently expounded in an analogous situation in United States v. 
Borden Co., 308 U. S. 188, 198. 
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of proposed amendments and repeals of the anti-trust 
laws in respect of labor organizations has been the ‘sub- 
ject of constant controversy and consideration in Con- 
gress. In the light of this history, to attribute to Con- 
gress an intent to repeal legislation which has had a 
definite and well understood scope and effect for decades 
past, by resurrecting a rejected construction of the Clay- 
ton Act and extending a policy strictly limited by the 
Congress itself in the Norris-LaGuardia Act, seems to 
me a usurpation by the courts of the function of the Con- 
gress not only novel but fraught, as well, with the most 
serious dangers to our constitutional system of division 
of powers. 


The CureF JUSTICE joins in this opinion. 





PHILLIPS, GOVERNOR OF OKLAHOMA, et AL. v. 
UNITED STATES et At. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF OKLAHOMA. 


No. 201. Argued January 15, 1941—Decided February 3, 1941. 


1. Section 266 of the Jud. Code is not a measure of broad social 
policy to be construed with great liberality, but an enactment 
technical in the strict sense of the term and to be applied as such. 
P. 251. 

2. A suit to enjoin the Governor of a State from employing mili- 
tary force in alleged violation of plaintiff's constitutional rights, 
can not be maintained in a three-judge District Court under Jud. 
Code § 266, or be reviewed by direct appeal to this Court under 
that section, where the validity of no statute of the State is chal- 
lenged, but merely the legality of the Governor’s actions done under 
color of general provisions of the state constitution and laws con- 
ferring his executive and military powers. Sterling v. Constantin, 
287 U. 8. 378, distinguished. P. 253. , 
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3. A decree of the District Court in a suit mistakenly brought under 
Jud. Code § 266, is reviewable by the Circuit Court of Appeals, 
though rendered by three judges. P. 254. 

4. On an appeal to this Court from a decree of a three-judge 
District Court, in a suit erroneously brought under Jud. Code 
§ 266, this Court vacated the decree and remanded the cause to 
the District Court so that it might enter a fresh decree from 
which a timely appeal could be taken. P. 254. 

Decree vacated. 


ApPEAL from a decree of the District Court of three 
judges awarding an interlocutory injunction. 33 F. 
Supp. 261. 


Messrs. John B. Dudley and Randell S. Cobb, First 
Assistant Attorney General of Oklahoma, with whom 
Messrs. Mac Q. Williamson, Attorney General, George 
S. Ramsey, Duke Duvall, Villard Martin, and Thomas 
Garrett Logan were on the brief, for appellants. 


Assistant Attorney General Shea, with whom Solicitor 
General Biddle and Messrs. Melvin H. Siegel, Sidney J. 
Kaplan, Frederick Bernays Wiener, Richard H. Demuth, 
Alan Johnstone, and Charlie C. McCall were on the 
brief, for the United States. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


As part of a flood control and hydro-electric develop- 
ment, the Grand River Dam Authority, an agency of the 
State of Oklahoma, was empowered to construct the 
Grand River Dam, with authority to borrow money and 
accept grants from the United States. Oklahoma Laws 
of 1935, Art. 4, c. 70. For the construction of the dam 
the United States allotted twenty million dollars to the 
Authority. Eight and one-half millions, in round num- 
bers, were to be used as a grant, and eleven and one-half 
for the bonds of the Authority. Construction began in 
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February, 1938, and by the spring of last year much of 
the work was nearing completion. During this period, 
the Governor of Oklahoma unsuccessfully pressed against 
the Authority claims for the flooding of roads within the 
dam area. The action which the Governor finally took 
to enforce his own views in this matter is the source of 
the present litigation. On March 13, 1940, he declared 
martial law in an area surrounding part of the dam-site 
and ordered the Adjutant General of the state to occupy 
it. The following day the Governor in conjunction with 
other state officials obtained an ex parte order in a state 
court restraining further work on the dam by the Au- 
thority. Thereupon the United States began the present 
suit in a federal district court. A temporary order was 
issued against the Governor and the other officials re- 
straining them from interference with the Grand River 
project by further prosecution of their suit in the state 
court and by the use of military force. Deeming the suit 
to be one arising under § 266 of the Judicial Code as 
amended, 28 U.S. C. § 380, a district court of three judges 
was convened which, after hearing, entered an interlocu- 
tory injunction in the terms of the temporary restraining 
order. This is the decree that is now before us. 

But unless § 266 required the present suit to be heard 
by three judges, under the Jurisdictional Act of 1925 we 
are without authority to entertain this direct appeal from 
a district court. § 238 of the Judicial Code as amended, 
28 U.S. C. § 345. Having concluded that there is a fatal 
bar to our entertaining the appeal, we are without power 
to consider the other issues that were argued here. 

By § 266, which is set forth in the margin,’ Congress 
provided an exceptional procedure for a well-understood 


* Judicial Code § 266, as amended, 28 U. S. C. § 380: 
“No interlocutory injunction suspending or restraining the en- 
forcement, operation, or execution of any statute of a State by 
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type of controversy. The legislation was designed to se- 
cure the public interest in “a limited class of cases of spe- 
cial importance.” Ez parte Collins, 277 U.S. 565, 567. 


restraining the action of any officer of such State in the enforce- 
ment or execution of such statute or in the enforcement or execu- 
tion of an order made by an administrative board or commission 
acting under and pursuant to the statutes of such State, shall be 
issued or granted by any justice of the Supreme Court, or by any 
district court of the United States, or by any judge thereof, or by 
any circuit judge acting as district judge, upon the ground of the 
unconstitutionality of such statute, unless the application for the 
same shall be presented to a justice of the Supreme Court of the 
United States, or to a circuit or district judge, and shall be heard 
and determined by three judges, of whom at least one shall be a 
justice of the Supreme Court or a circuit judge, and the other two 
may be either circuit or district judges, and unless a majority of 
said three judges shall concur in granting such application. When- 
ever such application as aforesaid is presented to a justice of the 
Supreme Court, or to a judge, he shall immediately call to his assist- 
ance to hear and determine the application two other judges: Pro- 
vided, however, That one of such three judges shall be a justice of 
the Supreme Court, or a arenit judge. Said application shall not be 
heard or determined before at least five days’ notice of the hearing 
has been given to the governor and to the attorney general of the 
State, and to such other persons as may be defendants in the suit: 
Provided, That if of opinion that irreparable loss or damage would 
result to the complainant unless a temporary restraining order is 
granted, any justice of the Supreme Court, or any circuit or district 
judge, may grant such temporary restraining order at any time 
before such hearing and determination of the application for an 
interlocutory injunction, but such temporary restraining order shall 
remain in force only until the hearing and determination of the 
application for an interlocutory injunction upon notice as aforesaid. 
The hearing upon such application for an interlocutory injunction 
shall be given precedence and shall be in every way expedited and 
be assigned for a hearing at the earliest practicable day after the 
expiration of the notice hereinbefore provided for. An appeal may 
be taken direct to the Supreme Court of the United States from 
the order granting or denying, after notice and hearing, an interloc- 
utory injunction in such case. It is further provided that if before the 
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It is a matter of history that this procedural device was 
a means of protecting the increasing body of state legis- 
lation regulating economic enterprise from invalidation 
by a conventional suit in equity. While Congress thus 
sought to assure more weight and greater deliberation by 
not leaving the fate of such litigation to a single judge, it 
was no less mindful that the requirement of three judges, 
of whom one must be a Justice of this Court or a circuit 
judge, entails a serious drain upon the federal judicial 
system particularly in regions where, despite modern fa- 
cilities, distance still plays an important part in the effec- 
tive administration of justice. And all but the few great 
metropolitan areas are such regions. Moreover, inas- 
much as this procedure also brings direct review of a 
district court to this Court, any loose construction of the 
requirements of § 266 would defeat the purposes of 
Congress, as expressed by the Jurisdictional Act of Febru- 
ary 13, 1925, to keep within narrow confines our appellate 
docket. Moore v. Fidelity & Deposit Co., 272 U.S. 317, 
321. The history of § 266 (see Pogue, State Determina- 
tion of State Law, 41 Harv. L. Rev. 623, and Hutcheson, 
A Case for Three Judges, 47 Harv. L. Rev. 795), the nar- 


final hearing of such application a suit shall have been brought in 2 
court of the State having jurisdiction thereof under the laws of such 
State, to enforce such statute or order, accompanied by a stay in such 
State court of proceedings under such statute or order pending the 
determination of such suit by such State court, all proceedings in any 
court of the United States to restrain the execution of such statute 
or order shall be stayed pending the final determination of such 
suit in the courts of the State. Such stay may be vacated upon 
proof made after hearing, and notice of ten days served upon the 
attorney general of the State, that the suit in the State courts is 
not being prosecuted with diligence and good faith. The requirement 
respecting the presence of three judges shall also apply to the final 
hearing in such suit in the district court; and a direct appeal to the 
Supreme Court may be taken from a final decree granting or denying 
a permanent injunction in such suit.” 
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rowness of its original scope, the piece-meal explicit 
amendments which were made to it (see Act of March 
4, 1913, 37 Stat. 1013, and Act of February 13, 1925, 43 
Stat. 936, amending § 238 of the Judicial Code), the close 
construction given the section in obedience to Congres- 
sional policy (see, for instance, Moore v. Fidelity & De- 
posit Co., supra; Smith v. Wilson, 273 U.S. 388; Ex parte 
Collins, supra; Oklahoma Gas Co. v. Packing Co., 292 
U. S. 386;E2z parte Williams, 277 U. 8S. 267; Ex parte 
Public National Bank, 278 U.S. 101; Rorick v. Board of 
Comm’rs, 307 U. S. 208; Ex parte Bransford, 310 U. 8. 
354), combine to reveal § 266 not as a measure of broad 
social policy to be construed with great liberality, but 
as an enactment technical in the strict sense of the term 
and to be applied as such. 

To bring this procedural device into play—to dislocate 
the normal operations of the system of lower federal 
courts and thereafter to come directly to this Court—re- 
quires a suit which seeks to interpose the Constitution 
against enforcement of a state policy, whether such pol- 
icy is defined in a state constitution or in an ordinary 
statute or through the delegated legislation of an “ad- 
ministrative board or commission.” The crux of the bus- 
iness is procedural protection against an improvident 
state-wide doom by a federal court of a state’s legislative 
policy. This was the aim of Congress and this is the 
reconciling principle of the cases. 

To the test of this principle must be put the argument 
that the present case is within § 266. 

The Oklahoma constitution has the customary provi- 
sions pertaining to the powers of a governor. In him is 
lodged “The Supreme Executive power,” he is “Com- 
mander-in-Chief of the militia of the State” and he “shall 
cause the laws of the State to be faithfully executed.” 
Constitution of Oklahoma, Article VI, $§ 2, 6,8. Defin- 
ing with particularity these powers, an Oklahoma statute 











252 OCTOBER TERM, 1940. 
Opinion of the Court. 312 U.S. 


“authorized and required” its Governor to call out the 
national guard in case of war or similar contingencies in- 
cluding “any forcible obstructing of the execution of the 
laws or reasonable apprehension thereof, and at all other 
times he may deem necessary .. .” Oklahoma Statutes, 
1931, § 4989; Okla. Stat. Ann. Title 44, § 66. In its com- 
plaint the United States did not impugn the validity of 
these Oklahoma provisions. But the Governor justified 
his declaration of martial law under their authority, and 
since his action is deemed a lawless interference with the 
Government’s constitutional rights, the suit is claimed 
to be an “application for” an “interlocutory injunction 

. . restraining the enforcement, operation, or execution 
of” a “statute of a State by restraining the action of any 
officer of such State in the enforcement or execution of 
such statute ... upon the ground of the unconstitu- 
tionality of such statute.” 

The claim proves too much. Probably most of the 
actions of governors trace back to the common provision 
charging them with taking care that the laws be faith- 
fully executed. Some constitutional or statutory pro- 
vision is the ultimate source of all actions by state offi- 
cials. But an attack on lawless exercise of authority in 
a particular case is not an attack upon the constitution- 
ality of a statute conferring the authority even though a 
misreading of the statute is invoked as justification. At 
least not within the Congressional scheme of § 266. It 
is significant that the United States in its complaint 
did not charge the enabling acts of Oklahoma with un- 
constitutionality, but assailed merely the Governor’s ac- 
tion as exceeding the bounds of law. In other words, it 
seeks a restraint not of a statute but of an executive ac- 
tion. But the enforcement of a “statute,” within the 
meaning of § 266, is not sought to be enjoined merely 
because a state official seeks shelter under it by way of 
defense against a charge of lawlessness. As Mr. Justice 
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Cardozo said of a related problem affecting the business 
of the federal courts, “we do not travel back so far.” 
Gully v. First National Bank, 299 U.S. 109, 116. 

On its face, § 266 precludes a reading which would 
bring within its scope every suit to restrain the conduct 
of a state official whenever, in the ultimate reaches of 
litigation, some enactment may be said to authorize the 
questioned conduct. The special procedure only attends 
“the application for” an interlocutory injunction restrain- 
ing enforcement of a statute. In other words, the com- 
plainant must seek to forestall the demands of some gen- 
eral state policy, the validity of which he challenges. No 
one questions Oklahoma’s authority to give her Gov- 
ernor “Supreme Executive power” nor to make him Com- 
mander-in-Chief of her militia. What is here chal- 
lenged is a single, unique exercise of these prerogatives of 
his office. This view is reinforced by the proviso added 
to § 266 by the Act of March 4, 1913, 37 Stat. 1013, 
whereby suit in a federal court against the enforcement 
of a statute can be stayed if appropriate provision is 
made for testing its validity in the state courts. Of 
course, a suit cannot be brought in the court of a state 
to enforce a governor’s declaration of martial law. In 
short, this is not a case for which the procedural structure 
of § 266 was devised. If the Governor’s action is sub- 
ject to restraint in the District Court, the procedural road 
to be taken is the normal course of litigation in a federal 
district court and not the short cut of § 266. 

Sterling v. Constantin, 287 U. S. 378, which is invoked 
as a precedent, was a very different case. There martial 
law was employed in support of an order of the Texas 
Railroad Commission limiting production of oil in the 
East Texas field. The Governor was sought to be re- 
strained as part of the main objective to enjoin “the 
execution of an order made by an administrative . . . 
commission,” and as such was indubitably within § 266. 
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Compare Railroad Commission v. Rowan & Nichols Oil 
Co., 311 U.S. 570, and Railroad Commission v. Humble 
Oil & Refining Co., 311 U. 8. 578. 

Had a timely appeal been taken to the circuit court of 
appeals the decree below could have been reviewed there, 
though rendered by three judges. Healy v. Ratta, 289 
U. S. 701; 67 F. 2d 554; 292 U. 8. 263. While this 
Court cannot hear the merits, it will, where the question 
of jurisdiction was not obviously settled by prior deci- 
sions, enforce the limitations of § 266 by an order framed 
to save appellants their proper remedies. Oklahoma 
Gas Co. v. Packing Co., 292 U. 8. 386, 392. We there- 
fore vacate the decree and remand the cause to the 
court which heard the case so that it may enter a fresh 
decree from which appellants may, if they wish, perfect 
a timely appeal to the circuit court of appeals. 

Decree vacated. 





GUGGENHEIM v. RASQUIN, ADMINISTRATRIX. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 92. Argued January 6, 7, 1941—Decided February 3, 1941. 


1. Under § 506 of the Revenue Act of 1932, which provides that 
for the purposes of the gift tax the amount of a gift is “the 
value thereof at the date of the gift,” the “value” in the case 
of single-premium policies of life insurance, irrevocably assigned 
simultaneously with issuance, is the cost to the donor and not 
the cash surrender value of the policies. P. 256. 

2. Article 2 (5) of Treasury Regulations 79, which provided that 
the “irrevocable assignment of a life insurance policy . . . con- 
stitutes a gift in the amount of the net cash surrender value, if 
any, plus the prepaid insurance adjusted to the date of the 
gift,” applied only to policies upon which current premiums 
were still being paid at the date of the gift, not to single-premium 
policies. P. 258. 

110 F. 2d 371, affirmed. 


~ 
~ 
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CERTIORARI, 311 U. S. 628, to review the reversal of 
a judgment for the petitioner, 28 F. Supp. 322, in a suit 
for a tax refund. 


Mr. John G. Jackson, Jr., with whom Mr. Paul B. Bar- 
ringer, Jr. was on the brief, for petitioner. 


Mr. J. Louis Monarch, with whom Solicitor General 
Biddle, Assistant Attorney General Clark, and Messrs. 
Sewall Key, Arnold Raum, and Joseph M. Jones were on 
the brief, for respondent. 


Messrs. J. Merrill Wright and David R. Shelton filed 
a brief on behalf of Martha F. Mason, as amicus curiae, 
urging reversal. 


Mr. Justice Doveuas delivered the opinion of -the 
Court. 


It is provided in the Revenue Act of 1932 (47 Stat. 
169, 248) that for gift-tax purposes the amount of a gift 
of property shall be “the value thereof at the date of 
the gift.” § 506. This controversy involves the question 
of whether such “value” in case of single-premium life 
insurance policies, which are irrevocably assigned simul- 
taneously with issuance, is cost to the donor or cash-sur- 
render value of the policies. The case is here on a peti- 
tion for certiorari which we granted because of a conflict 
among the Circuit Courts of Appeals’ as respects the 
proper method for valuation of such gifts made prior to 
1936.” 


*In conflict with the decision below are Commissioner v. Haines, 
104 F. 2d 854 (C. C. A. 3d); Helvering v. Cronin, 106 F. 2d 907 
(C. C. A. 8th); United States v. Ryerson, 114 F. 2d 150 (C. C. A. 
7th), discussed in Paul, Studies in Federal Taxation (3d series) pp. 
403, et seq. 

* Art. 19 (9), Treasury Regulations 79, promulgated February 26, 
1936, provides that replacement cost at the date of the gift is the 
measure of value of a single-premium life insurance policy. 
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In December, 1934, petitioner purchased, at a cost of 
$852,438.50, single-premium life insurance policies on her 
own life in the aggregate face amount of $1,000,000. At 
substantially the same time she assigned them irrevocably 
to three of her children. Her gift-tax return listed the 
policies at their asserted cash-surrender value * of $717,- 
344.81. The Commissioner determined that the “value” 
of the policies was their cost and assessed a deficiency 
which petitioner paid. This isa suit forarefund. Judg- 
ment for petitioner in the District Court was reversed 
by the Cireuit Court of Appeals. 110 F. 2d 371. 

We agree with the Circuit Court of Appeals that cost 
rather than cash-surrender value is the proper criterion 
for valuation of such gifts under § 506 of the Act. 

Cash-surrender value is the reserve less a surrender 
charge. And in case of a single-premium policy the re- 
serve is the face amount of the contract discounted at a 
specified rate of interest on the basis of the insured’s 
expected life. If the policy is surrendered, the company 
will pay the cash-surrender value. It is asserted that 
the market for insurance contracts is usually the issuing 
companies or the banks who will lend money on them; 
that banks will not loan more than the cash-surrender 
value; and that if policies had an actual realizable value 
in excess of their cash-surrender value, there would arise 
a business of purchasing such policies from those who 
otherwise would surrender them. From these facts it 
is urged that cash-surrender value represents the amount 
which would be actually obtained for the policies in a 
willing buyer-willing seller market—the test suggested 


*The government asserts that none of the policies had a cash- 
surrender value prior to the expiration of one year. In view of our 
disposition of the case we do not stop to decide whether, in view of 
the pleadings and the stipulation, that position can be maintained 
here. 
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by Treasury Regulations 79, Art. 19 (1), promulgated 
October 30, 1933.* 

That analysis, however, overlooks the nature of the 
property interest which is being valued. Surrender of a 
policy represents only one of the rights of the insured 
or beneficiary. Plainly that right is one of the substan- 
tial legal incidents of ownership. See Chase National 
Bank y. United States, 278 U. 8. 327, 335; Vance on 
Insurance (2d ed.) pp. 54-56. But the owner of a fully 
paid life insurance policy has more than the mere right 
to surrender it; he has the right to retain it for its invest- 
ment virtues and to receive the face amount of the policy 
upon the insured’s death. That these latter rights are 
deemed by purchasers of insurance to have substantial 
value is clear from the difference between the cost of 
a single-premium policy and its immediate or early cash- 
surrender value—in the instant case over $135,000. All 
of the economic benefits of a policy must be taken into 
consideration in determining its value for gift-tax pur- 
poses. To single out one and to disregard the others 
is in effect to substitute a different property interest for 
the one which was the subject of the gift. In this situa- 
tion as in others (Susquehanna Power Co. v. State Tax 
Comm’n, 283 U.S. 291, 296) an important element in the 
value of the property is the use to which it may be put. 
Certainly the petitioner here did not expend $852,438.50 
to make an immediate gift limited to $717,344.81. Pre- 
sumptively the value of these policies at the date of the 


*Art. 19 (1) provided: “. . . The value of property is the price 
at which such property would change hands between a willing buyer 
and a willing seller, neither being under any compulsion to buy or 
to sell. Where the property is sold within a reasonable period after 
the date of the gift, and it is shown that the selling price reflects 
the fair market value thereof as of the date of the gift, the selling 
price will be accepted as the amount of the gift. All relevant facts 
and elements of value should be considered in every case.” 

S013855°— 41 -17 
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gift was the amount which the insured had expended to 
acquire them. Cost is cogent evidence of value. -And 
here it is the only suggested criterion which reflects the 
value to the owner of the entire bundle of rights in a 
single-premium policy—the right to retain it as well as 
the right to surrender it. Cost in this situation is not 
market price in the normal sense of the term. But the 
absence of market price is no barrier to valuation.2 Lu- 
cas v. Alexander, 279 U. S. 573, 579. 

Petitioner, however, argues that cash-surrender value 
was made the measure of value by Art. 2 (5), Treasury 
Regulations 79, promulgated October 30, 1933, which pro- 
vided that the “irrevocable assignment of a life insu. -“ce 
policy . . . constitutes a gift in the amount of the net 
cash surrender value, if any, plus the prepaid insurance 
adjusted to the date of the gift.” The argument is that 
under this regulation the reserve in case of a single-pre- 
mium policy covers the prepaid insurance and represents 
the entire value of the policy. The regulation is some- 
what ambiguous. But in our view it applied only to pol- 
icies upon which current premiums were still being paid 
at the date of the gift, not to single-premium policies. 
Accordingly, the problem here involves an interpretation 
of the meaning of “value” in § 506 unaided by an inter- 


pretative regulation. 
Affirmed. 


*In this connection it should be noted that Art. 19 (1), supra, note 
4, did not establish market price as the sole criterion of value. 
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POWERS v. COMMISSIONER OF INTERNAL 
REVENUE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIRST CIRCUIT. 


No. 486. Argued January 7, 1941—Decided February 3, 1941. 


Determination of the criterion of “value” for the purposes of the 
gift tax under the Revenue Act of 1932 is a question of law, 
and a decision of the Board of Tax Appeals that in the case of 
single-premium policies of life insurance, irrevocably assigned as 
gifts shortly after issuance, the value of the gifts was the cash 
surrender value of the policies, was properly reversed by the Cir- 
cuit Court of Appeals as “not in accordance with law.” Guggen- 
heim v. Rasquin, ante p. 254. P. 260. 

115 F. 2d 209, affirmed. 


CERTIORARI, 311 U. S. 640, to review the reversal of a 
decision of the Board of Tax Appeals setting aside a 
determination of a deficiency in a gift tax. 


Mr. Ralph G. Boyd for petitioner. 


Mr. J. Louis Monarch, with whom Solicitor General 
Biddle, Assistant Attorney General Clark, and Messrs. 
Sewall Key, Arnold Raum, and Joseph M. Jones were 
on the brief, for respondent. 


Mr. svustice Doveuas delivered the opinion of the 
Court. 


The issue in this case is the same as that in Guggen- 
heim v. Rasquin, ante, p. 254. Petitioner in November 
and December, 1935, purchased single-premium policies 
of insurance on her own life and late in December, 1935, 
irrevocably assigned them as gifts. The Commissioner 
determined a deficiency, claiming that the value of the 
policies for gift-tax purposes was the cost of duplicating 
them at the dates of the gifts, not the cash-surrender 
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value as reported by petitioner. The Board of Tax Ap- 
peals held that the value of the gifts was their cash- 
surrender value. The Circuit Court of Appeals reversed. 
115 F. 2d 209. That judgment must be affirmed on the 
authority of Guggenheim v. Rasquin, supra, unless as 
claimed by petitioner the court below was precluded from 
substituting its judgment of value for that of the Board. 
Helvering v. Rankin, 295 U.S. 123, 131. But the ques- 
tion of what criterion should be employed for determin- 
ing the “value” of the gifts is a question of law. See 
Lucas vy. Alexander, 279 U. 8. 573. Accordingly, the Cir- 
cuit Court of Appeals was justified in reversing the deci- 
sion of the Board as “not in accordance with law.” Int. 
Rev. Code 1939, $1141 (c) (1); 53 Stat. 164. 

Affirmed. 





UNITED STATES v. RYERSON et au., EXECUTORS. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 494. Argued January 7, 1941—Decided February 3, 1941. 


The lapse of time between the issuance of single-premium policies 
of life insurance and their assignment as gifts, held not to justify 
the substitution of cash surrender value, instead of replacement 
cost at the date of the gift, as the criterion of value for the 
purposes of the gift tax under the Revenue Act of 1932. 
P. 261. 


114 F. 2d 150, reversed. 


CrrTIORARI, 311 U. S. 640, to review the reversal of 
a judgment, 28 F. Supp. 265, for the taxpayer in a suit 
to recover alleged overpayments of gift taxes. 


Mr. J. Louis Monarch, with whom Solicitor General 
Biddle, Assistant Attorney General Clark, and Messrs. 
Sewall Key and Edward First were on the brief, for the 
United States. 
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Mr. William N. Haddad, with whom Mr. Walter T. 
Fisher was on the brief, for respondents. 


Mr. Justice Dovctas delivered the opinion of the 
Court. 


The question here is the same as that in Guggenheim v. 
Rasquin, ante, p. 254. Consequently the decision of the 
Circuit Court of Appeals holding that cash-surrender 
value on the dates of the gifts was the proper method of 
valuing single-premium life insurance policies for gift-tax 
purposes (114 F. 2d 150) must be reversed, unless the 
elapse of time between the issuance of the policies and 
the making of the gifts calls for a different result. The 
single-premium policies here involved were taken out by 
the insured in 1928 and 1929. They were assigned as 
gifts in December, 1934, when the insured was 79 years 
old. The cost of the policies was less than their cash- 
surrender value at the dates of the gifts. But the cost 
of replacing the policies at the then age of the insured 
would have been in excess of their cash-surrender value. 
We think that such cost of replacement, as held by the 
District Court, is the best available criterion of the value 
of the policies for the purposes of the gift tax. The 
elapse of time between issuance and assignment of the 
policies does not justify the substitution of cash-surren- 
der value for replacement cost as the criterion of value. 
We cannot assume with respondents that at the dates of 
the gifts the policies presumably had no insurance, as 
distinguished from investment, value to the donor. Here, 
as in the case where the issuance of the policies and their 
assignment as gifts are simultaneous, cash-surrender 
value reflects only a part of the value of the contracts. 
The cost of duplicating the policies at the dates of the 
gifts is, in absence of more cogent evidence, the one 
criterion which reflects both their insurance and invest- 
ment value to the owner at that time. Cf. Vance on 
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Insurance (2d ed.) pp. 332-333; Speer v. Phoenix Mutual 
Life Ins. Co., 36 Hun 322. The fact that the then con- 
dition of an insured’s health might make him uninsurable 
emphasizes the conclusion that the use of that criterion 
will result in placing a minimum value upon such a gift. 


Reversed. 





WOODS, COURT TRUSTEE, v. CITY NATIONAL 
BANK AND TRUST CO. OF CHICAGO er At. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


Nos. 281 and 282. Argued January 13, 1941—Decided 
February 3, 1941. 


1. Under Chapter X of the Bankruptcy Act, the bankruptcy cour: 
has plenary power to review all fees and expenses in connec- 
tion with the reorganization from whatever source they may be 
payable. Reasonable compensation for services rendered may be 
allowed. The claimant has the burden of proving their worth. 
P. 267. 

2. “Reasonable compensation for services rendered” necessarily im- 
plies loyal and disinterested service in the interest of those for 
whom the claimant purported to act. P. 268. 

3. No compensation should be allowed for services rendered in 
connection with a reorganization by a claimant who represented 
not only members of the investing public but also other and con- 
flicting interests; and this although no fraud or unfairness is 
shown to have resulted from the conflict. P. 268. 

4. In corporate reorganizations, protective committees, as well as 

indenture trustees, are fiduciaries. P. 268. 

. Expenditures incurred in connection with the administration of 

the estate are not “proper,” within the meaning of § 242 of the 

Act, and should not be allowed, where the claimant can not 

show that they were made in furtherance of a project exclusively 

devoted to the interests of those whom the claimant purported 
to represent. On the other hand, those expenditures normally 
should be allowed which have clearly benefited the estate. 

P. 269. 

111 F. 2d 834, reversed. 


or 
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CERTIORARI, 311 U.S. 629, to review the reversal of an 
order, in a proceeding under Chapter X of the Bank- 
ruptey Act, which disallowed the claims of an indenture 
trustee, a bondholders’ committee, and their counsel, for 
services and expenses, and which allowed in part a 
counter-claim made by the trustee in bankruptcy. The 
latter took two appeals, one by petition to the District 
Court, the other by petition to the Circuit Court of Ap- 
peals—prior to the ruling in Reconstruction Finance 
Corp. v. Prudence Securities Advisory Group, 311 
U.S. 579. 


Mr. Weightstill Woods for petitioner. 


Mr. Vincent O’Brien, with whom Mr. Tracy Wilson 
Buckingham was on the brief, for respondents. 


Mr. Justice Dovcuas delivered the opinion of the 
Court. 


The basic question involved in this case concerns the 
power of the District Court in proceedings under Ch. X 
of the Chandler Act* (52 Stat. 840) to disallow claims 
for compensation and reimbursement on the grounds that 
the claimants were serving dual or conflicting interests. 
The claimants, respondents here, are an indenture trustee, 
a bondholders’ committee, and the committee’s counsel. 


*This reorganization started with foreclosure proceedings in the 
illinois state court and later was transferred to the United States 
District Court upon the filing of petitions under § 77B of the Bank- 
ruptey Act. Pursuant to § 276 (c) (2) of the Chandler Act, the 
bankruptcy court made that chapter applicable to the allowance of 
these claims. The claims under review cover not only the proceed- 
ings under § 77B but also the earlier state court proceedings. 
Though some of the allowances here in issue apparently had been 
fixed by the state court prior to the transfer of the proceedings to 
bankruptcy, respondents agreed to submit the claims de novo to the 
District Court. 
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Counsel to the committee was also counsel to the inden- 
ture trustee; and its services in the latter capacity were 
included in the claim of the indenture trustee. The 
bankruptcy trustee appeared in opposition to the allow- 
ance of these claims, and counterclaimed against the 
indenture trustee seeking to surcharge it for various 
alleged acts of misconduct and negligence. The inden- 
ture trustee answered. There was a hearing on the 
claims and on the counterclaim. The District Court 
disallowed the claims “for want of equity”; and allowed 
the counterclaim only as a recoupment to extinguish 
any claims of respondents. On appeal the Circuit Court 
of Appeals reversed. 111 F. 2d 834. It held that there 
was no conspiracy to defraud, nor substantial evidence 
of mismanagement or negligence on the part of respond- 
ent-trustee. It thereupon remanded the cause to the 
District Court, indicating that the out-of-pocket expenses 
should be allowed in full and that the reasonable and 
customary charge for services so rendered should govern 
the claims for compensation. We granted the petition 
for writs of certiorari’ in view of the importance in 
reorganization proceedings of the power of the District 
Court over such allowances, 

We are not inclined to question the conclusion of the 
Cireuit Court of Appeals on the issue of fraud. We 
agree with it that on this record recovery on the counter- 
claim would not be warranted. But we do not believe 
it was justified in disregarding the evidence and findings 
of fact as respects respondents’ dual or conflicting inter- 
ests in this reorganization. 


* The two cases raise the same question. One represents an appeal 
to the Circuit Court of Appeals as of right; the other an appeal with 
leave. They were taken prior to our decision in Dickinson Indus- 
trial Site v. Cowan, 309 U. S. 382. And see Reconstruction Finance 
Corp. v. Prudence Securities Advisory Group, 311 U. S. 579. 
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The property here involved is an apartment hotel— 
Granada Apartments, Inc. A committee was formed by 
the respondent-trustee * to represent the first mortgage 
bonds in the reorganization. It was composed of five 
members. Two of these were officers or employees of 
one of the principal underwriters of the bonds.* This 
underwriter was heavily interested in the equity.’ So 
far as appears, that fact was not disclosed when the com- 
mittee solicited the bondholders. In any event, the 
equity owner is peculiarly ill-suited to represent the mort- 
gagee in these situations because of their historic clash 
of interests. See Case v. Los Angeles Lumber Products 
Co., 308 U. S. 106. Furthermore, a rather serious ques- 
tion was raised early in this reorganization concerning 
alleged misrepresentations by the underwriters on the sale 
of the bonds that the furnishings of the hotel were cov- 
ered by the mortgage. It turned out that they were not; 
and bondholders’ money was used to satisfy the lien out- 
standing against them.* Objective scrutiny and full en- 


* Not then the trustee under the indenture. 

“A third member was also a distributor of the bonds when they 
were publicly offered. 

*This underwriter—Cody Trust Co.—went into receivership in 
December, 1933, the Granada bondholders’ committee having been 
formed in April, 1933. The District Court found that nominees of 
Cody Trust Co. operated the property until January, 1934. 

The reorganization began with a foreclosure proceeding in the 
state court. The indenture trustee, predecessor of respondent trus- 
tee, later took possession and employed a so-called agent at $50 per 
month “to keep Cody Trust Company informed as to the status from 
time to time.” 

*Certain phases of the litigation involving this question are re- 
vealed in Thuma v. Granada Hotel Corp., 269 Ill. App. 484; Wen- 
strand v. Pick & Co., 38 F. 2d 25; In re Granada Apartments, Inc., 
104 F. 2d 528. 

So far as appears no effort was made in this reorganization to 
assert any claim against the underwriters. 
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forcement of an underwriter’s liability requires a com- 
mittee freed from that underwriter’s influence. ; 

The committee was closely affiliated with the respond- 
ent-trustee, which, as we have noted, caused its forma- 
tion. And respondent-trustee was in turn later ap- 
pointed as successor trustee under the mortgage on pe- 
tition of the committee. The committee had as its two 
most active members officers of the indenture trustee. 
It was in substance a part of the indenture trustee’s 
reorganization division.’ The indenture trustee was the 
committee’s depositary; it would receive any fees accru- 
ing to the committee. Indenture trustees themselves 
have frequently condemned such entanglements with 
committees.* The indenture trustee represents all the 
bondholders; the committee those who have given it au- 
thorizations—in this case about 50 per cent. Where the 
interests of majorities and minorities do not coincide, 
the interests of the indenture trustee and the committee 
will tend to be antagonistic.’ Beyond that is the fact 


* That division had handled over 400 reorganizations, having been 
formed to act in connection with defaulted bond issues underwritten 
by Chicago Trust Co. and Central Trust Co. of Illinois. Chicago 
Trust Co. was one of the underwriters of the Granada bonds. 

*Utter, Problems of Trustees Under Defaulted Bond Issues, 56 
Trust Companies 653 (1933); Littleton, Administration Problems 
Under Corporate Trusteeship, id., 335, 338. 

* Utter, op. cit. supra note 8, pp. 656-657. That antagonism was 
best illustrated in foreclosure reorganizations where the minority was 
not bound to accept new securities but could insist on cash. See 
Weiner, Conflicting Functions of the Upset Price in a Corporate 
Reorganization, 27 Col. L. Rev. 132. In_the instant case the re- 
organization proceeding was in the state court from June, 1930 when 
a receiver under the second mortgage was appointed to May, 1937 
when petitions under § 77B of the Bankruptcy Act were approved. 
For an earlier and unsuccessful attempt to place this company 
under § 77B see Tuttle v. Harris, 297 U. S. 225. Respondent- 
indenture trustee became such in January, 1935. It was in posses- 
sion from then until May, 1937. 
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that an indenture trustee closely affiliated with a com- 
mittee shares the committee’s conflicts of interest. 

In this case the indenture trustee was also indenture 
trustee for neighboring apartment properties and domi- 
nated the committees representing the bonds of those 
other companies. Two members of respondent commit- 
tee were also members of one of those other committees. 
There was no unitary plan of reorganization for these sev- 
eral properties. But there were dealings between them 
by their common representatives—dealings attacked by 
petitioner as unfair to the instant company and defended 
by respondents as fair. 

That is not all. 

Counsel to the committee was not only counsel to the 
indenture trustee in this reorganization; it was also coun- 
sel to the indenture trustee and the committees for the 
neighboring properties. And respondent-counsel had 
acted as general counsel for one of the two principal un- 
derwriters *° during the fianancing of the property here 
involved; and that underwriter’s prospectus was under 
attack in these proceedings." 

Under Ch. X of the Chandler Act the bankruptcy court 
has plenary power to review all fees and expenses in con- 
nection with the reorganization from whatever source 
they may be payable.'’* Reasonable compensation for 


* Chieago Trust Co., which was also the original indenture trustee. 

* Respondent-counsel denies that it acted as counsel in that par- 
ticular transaction or knew of the alleged misrepresentation in the 
prospectus at the time, and asserts that it did not learn of the 
contents of the circular until a question was raised concerning it 
during this reorganization proceeding. We accept its version of the 
facts. 

"See. 221 (4) provides: “The judge shall confirm a plan if satis- 
fied that . . . all payments made or promised by the debtor or by 
a corporation issuing securities or acquiring property under the plan 
or by any other person, for services and for costs and expenses in, 
or in connection with, the proceeding or in connection with the plan 
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services rendered may be allowed."* The claimant, how- 
ever, has the burden of proving their worth. Further- 
more, “reasonable compensation for services rendered” 
necessarily implies loyal and disinterested service in the 
interest of those for whom the claimant purported to act. 
Amercian United Mutual Life Ins. Co. v. City of Avon 
Park, 311 U.S. 138. Where a claimant, who represented 
members of the investing public, was serving more than 
one master or was subject to conflicting interests, he 
should be denied compensation. It is no answer to say 
that fraud or unfairness were not shown to have resulted. 
Cf. Jackson yv. Smith, 254 U. 8. 586, 589. The principle 
enunciated by Chief Justice Taft in a case invelving a 
contract to split fees in violation of the bankruptcy rules, 
is apposite here: “What is struck at in the refusal to 
enforce contracts of this kind is not only actual evil re- 
sults but their tendency to evil in other cases.” Weil v. 
Neary, 278 U. 8. 160, 173. Furthermore, the incidence 
of a particular conflict of interest can seldom be meas- 
ured with any degree of certainty. The bankruptcy 
court need not speculate as to whether the result of the 
conflict was to delay action where speed was essential, 
to close the record of past transactions where publicity 
and investigation were needed, to compromise claims by 
inattention where vigilant assertion was necessary, or 
otherwise to dilute the undivided loyalty owed to those 
whom the claimant purported to represent. Where an 
actual conflict of interest exists, no more need be shown 
in this type of case to support a denial of compensation. 
Protective committees, as well as indenture trustees, 
are fiduciaries. Bullard v. City of Cisco, 290 U.S. 179; 


and incident to the reorganization, have been fully disclosed to the 
judge and are reasonable or, if to be fixed after confirmation of the 
plan, will be subject to the approval of the judge; . . 
“Indenture trustees, committees, and their attorneys are included 
among those to whom the compensation may be allowed. § 242. 


” 
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Jewett v. Commonwealth Bond Corp., 241 App. Div. 
131; 271 N. Y. S. 522; Bergelt v. Roberts, 144 Misc. 832; 
258 N. Y. S. 905, aff'd 236 App. Div. 777; 258 N. Y. S. 
1086; Carter v. First Nat’l Bank, 128 Md. 581; 98 A. 77. 
Cf. Nichol v. Sensenbrenner, 220 Wis. 165; 263 N. W. 
650. <A fiduciary who represents security holders in a 
reorganization may not perfect his claim to compensation 
by insisting that, although he had conflicting interests, he 
served his several masters equally well or that his pri- 
mary loyalty was not weakened by the pull of his sec- 
ondary one. Only strict adherence to these equitable 
principles can keep the standard of conduct for fiduci- 
aries “at a level higher than that trodden by the crowd.” 
See Mr. Justice Cardozo in Meinhard v. Salmon, 249 
N. Y. 458, 464; 164 N. E. 545. 

The findings of the District Court that these claimants 
represented conflicting interests are amply supported by 
the evidence. 

Some discrimination, however, is necessary in applying 
the foregoing rule to claims for expenses. Reimburse- 
ment for “proper costs and expenses incurred in connec- 
tion with the administration” of the estate may be al- 
lowed.'* The rule disallowing compensation because of 
conflicting interests may be equally effective to bar re- 
covery of the expenditures made by a claimant subject to 
conflicting interests. Plainly expenditures are not 
“proper” within the meaning of the Act where the claim- 
ant cannot show that they were made in furtherance of 
a project exclusively devoted to the interests of those 
whom the claimant purported to represent. On the other 
hand, those expenditures normally should be allowed 
which have clearly benefited the estate. Scott on 
Trusts (1939), § 245.1. Thus where taxes have been 
paid, needful repairs or additions to the property have 
been made, or the like, equity does not permit the estate 


“§ 249. 
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to retain those benefits without paying for them. Such 
classification of expenses, at times difficult, rests in the. 
sound discretion of the bankruptcy court. The District 
Court drew no such distinction but proceeded on the 
theory that reimbursement for all expenses must be de- 
nied. But it is not apparent that all of them fall within 
the prohibited category. 

The other points raised by petitioner are so plainly 
without merit that they do not warrant mention. 

For the reasons stated we reverse the judgment of the 
Circuit Court of Appeals and remand the cause to the 
District Court for further proceedings in conformity with 
this opinion. 

Reversed. 





MARYLAND CASUALTY CO. v. PACIFIC COAL & 
OIL CO. et AL. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT. 


No. 194. Argued January 9, 1941—Decided February 3, 1941. 


1. To support a suit under the Declaratory Judgment Act, the facts 

must show a substantial controversy, real and immediate between 
parties having adverse legal interests” P. 273. 

. An insurer issued a policy covering liability of the insured for 
personal injuries caused by automobiles “hired by the insured.” 
Under the policy and the state law, an injured party could keep 
the policy from lapsing by serving notice of the accident, etc., if 
the insured failed to do so; and, if successful in obtaining judg- 
ment against the insured, could enforce it by supplementary pro- 
ceedings against the insurer. The insured having been sued in the 
state court for personal injuries sustained in a collision between 
a truck driven by an employee of the insured and the automo- 
bile of the claimant, the insurer brought suit in the federal court 
against the insured and the claimant, alleging that the truck was 
not “hired by the insured” and contending that it was not bound to 
defend the state court suit or to indemnify the insured, Held; 


bo 
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(1) That diverse citizenship and jurisdictional amount being 
present, the insurer’s suit involved an “actual controversy” cogniz- 
able under the Declaratory Judgment Act. P. 273. 

(2) An injunction to restrain the proceedings in the state court 
is prohibited by § 265 of the Judicial Code. P. 274. 

111 F. 2d 214, reversed. 


CERTIORARI, 311 U. 8. 625, to review the affirmance of 
a decree in a suit for a declaratory judgment. 


Mr. Parker Fulton, with whom Mr. Paca Oberlin was 
on the brief, for petitioner. 


No appearance for respondents. 


Mr. Justice Murpuy delivered the opinion of the 
Court. 


Petitioner issued a conventional liability policy to the 
insured, the Pacific Coal & Oil Co., in which it agreed to 
indemnify the insured for any sums the latter might be 
required to pay to third parties for injuries to person and 
property caused by automobiles hired by the insured. 
Petitioner also agreed that it would defend any action 
covered by the policy which was brought against the in- 
sured to recover damages for such injuries. 

While the policy was in force, a collision occurred be- 
tween an automobile driven by respondent Orteca and a 
truck driven by an employee of the insured. Orteca 
brought an action in an Ohio state court against the in- 
sured to recover damages resulting from injuries sus- 
tained in this collision. Apparently this action has not 
proceeded to judgment. 

Petitioner then brought this action against the insured 
and Orteca. Its complaint set forth the facts detailed 
above and further alleged that at the time of the colli- 
sion the employee-of the insured was driving a truck sold 
to him by the insured on a conditional sales contract. 
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Petitioner claimed that this truck was not one “hired by 
the insured” and hence that it was not liable to defend 
the action by Orteca against the insured or to indemnify 
the latter if Orteca prevailed. It sought a declaratory 
judgment to this effect against the insured and Orteca, 
and a temporary injunction restraining the proceedings 
in the state court pending final judgment in this suit. 

Orteca demurred to the complaint on the ground thai 
it did not state a cause of action against him. The Dis- 
trict Court sustained his demurrer and the Circuit Court 
of Appeals affirmed. 111 F. 2d 214. We granted cer- 
tiorari, 311 U. 8. 625, to resolve the conflict with the de- 
cisions of other Circuit Courts of Appeals cited in the 
note.* 

The question is whether petitioner’s allegations are 
sufficient to entitle it to the declaratory relief prayed 
in its complaint. This raises the question whether there 
is an “actual controversy” within the meaning of the De- 
claratory Judgment Act (Judicial Code § 274d, 28 U. 8. 
C. § 400), since the District Court is without power to 
grant declaratory relief unless such a controversy exists. 
Nashville, C. & St. L. Ry. Co. v. Wallace, 288 U. 8. 249, 
259; U.S. C. A. Constitution, Art. IIT, § 2. 


* Maryland Casualty Co. v. United Corporation, 111 F. 2d 443; 
Central Surety & Insurance Corp. v. Norris, 103 F. 2d 116; Mary- 
land Casualty Co. v. Consumers Finance Service, Inc., 101 F. 2d 
514; Aetna Casualty & Surety Co. v. Yeatts, 99 F. 2d 665; U. S. 
Fidelity & Guaranty Co. v. Pierson, 97 F. 2d 560; Associated In- 
demnity Corp. v. Manning, 92 F. 2d 168. See also, Employers’ Lia- 
bility Assurance Corp. v. Ryan, 109 F. 2d 690; C. EF. Carnes & Co. 
v. Employers’ Liability Assurance Corp., 101 F. 2d 739; Standard 
Accident Insurance Co. v. Alexander, Inc., 23 F. Supp. 807; U. S. 
Fidelity & Guaranty Co. v. Pierson, 21 F. Supp. 678; Builders & 
Manufacturers Mutual Casualty Co. v. Paquette, 21 F. Supp. 858; 
Travelers Insurance Co. v. Young, 18 F. Supp. 450; Commercial 
Casualty Insurance Co. v. Humphrey, 13 F. Supp. 174. 
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The difference between an abstract question and a 
“controversy” contemplated by the Declaratory Judg- 
ment Act is necessarily one of degree, and it would be 
difficult, if it would be possible, to fashion a precise test 
for determining in every case whether there is such a con- 
troversy. Basically, the question in each case is whether 
the facts alleged, under all the circumstances, show that 
there is a substantial controversy, between parties having 
adverse legal interests, of sufficient immediacy and reality 
to warrant the issuance of a declaratory judgment. See 
Aetna Life Ins. Co. v. Haworth, 300 U. 8. 227, 239-242. 
It is immaterial that frequently, in the declaratory judg- 
ment suit, the positions of the parties in the conventional 
suit are reversed; the inquiry is the same in either case. 
Nashville, C. & St. L. Ry. Co. v. Wallace, supra, p. 261. 

That the complaint in the instant case presents such 
a controversy is plain. Orteca is now seeking a judgment 
against the insured in an action which the latter claims 
is covered by the policy, and §$9510-3 and 9510-4 
of the Ohio Code (Page’s Ohio General Code, Vol. 6, 
$$ 9510-8, 9510-4) give Orteca a statutory right to pro- 
ceed against petitioner by supplemental process and ac- 
tion if he obtains a final judgment against the insured 
which the latter does not satisfy within thirty days after 
its rendition. Compare Maryland Casualty Co. v. United 
Corporation, 111 F. 2d 448, 446; Central Surety & Insur- 
ance Corp. v. Norris, 103 F. 2d 116, 117; U. S. Fidelity 
& Guaranty Co. v. Pierson, 97 F. 2d 560. 562. Moreover, 
Orteca may perform the conditions of the policy issued to 
the insured requiring notice of the accident, notice of 
suit, ete., in order to prevent lapse of the policy through 
failure of the insured to perform such conditions. Hart- 
ford Accident & Indemnity Co. vy. Randall, 125 Ohio St. 
581; 183 N. E. 433; see also, Lind vy. State Automobile 
Mutual Insurance Assn., 128 Ohio St. 1; 190 N. E. 138; 


41-18 
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State Automobile Mutual Insurance Assn. v. Friedman, 
122 Ohio St. 334; 171 N. E. 591. 

It is clear that there is an actual controversy between 
petitioner and the insured. Compare Aetna Life Ins. Co. 
v. Haworth, supra. If we held contrariwise as to Orteca 
because, as to him, the controversy were yet too remote, 
it is possible that opposite interpretations of the policy 
might be announced by the federal and state courts. For 
the federal court, in a judgment not binding on Orteca 
might determine that petitioner was not obligated under 
the policy, while the state court, in a supplemental pro- 
ceeding by Orteca against petitioner, might conclude 
otherwise. Compare Central Surety & Insurance Corp. v. 
Norris, supra, p. 117; Aetna Casualty & Surety Co. v. 
Yeatts, 99 F. 2d 665, 670. 

Thus we hold that there is an actual controversy be- 
tween petitioner and Orteca, and hence, that petitioner’s 
complaint states a cause of action against the latter. 
However, our decision does not authorize issuance of the 
injunction prayed by petitioner. Judicial Code § 265, 
28 U.S. C. $379; see Central Surety & Insurance Corp. 
v. Norris, supra, p. 117; Maryland Casualty Co. v. Con- 
sumers Finance Service, Inc., 101 F. 2d 514, 516; Aetna 
Casualty & Surety Co. v. Yeatts, supra, p. 670. 

The judgment of the Circuit Court of Appeals is re- 
versed and the cause is remanded for further proceedings 
in conformity with this opinion. 

Reversed. 


Mr. Justice Buack did not participate in the consid- 
eration or decision of this case. 
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WALKER v. JOHNSTON, WARDEN. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT. 


No. 173. Argued January 15, 1941—Decided February 10, 1941. 


1. Under the statute governing habeas corpus, the writ may be 
denied if, upon the face of the petition, it appears that the peti- 
tioner is not entitled to it. P. 284. 

The practice of issuing an order to show cause and permitting 

the relator to reply to the respondent’s return, thus avoiding use- 

less issuance of the writ and production of the prisoner and 
witnesses in cases where it appears upon the face of the papers 
that no material issue of fact is involved and that as a matter of 
law no cause for granting the writ exists—is a settled practice 

permitted by the statute. P. 284. 

3. Where the petition and traverse on the one hand and the return 
on the other raise substantial issues of fact the writ must be 
granted, the prisoner produced and his case determined upon a 
hearing of evidence and argument; the statute does not allow a 
disposition of the case upon ex parte affidavits. P. 285. 

4. One who, through the deception or coercion of the prosecuting 
attorney, is induced to plead guilty to an indictment for a fed- 
eral offense, without the advice of counsel and in ignorance of 
his right to such advice, is deprived of a constitutional right. 
P. 286. 

5. On a hearing in habeas corpus, the prisoner is under the burden 
of proving by a preponderance of evidence the facts which, he 
alleges, entitle him to a discharge. P. 286. 

109 F. 2d 436, reversed. 


ho 


CrrTIORARI, 311 U.S. 635, to review the affirmance of a 
judgment in habeas corpus discharging a rule to show 
cause and dismissing the petition for the writ. 


Mr. Charles E. Wyzanski, Jr. for petitioner, acting 
under an assignment by the Court. 

The application for the writ is good on its face. The 
ultimate issue is ‘one of fact. The District Court 
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should have issued the writ, held a full judicial inquiry 
and specifically found the facts. 

The allegations of the petition state a case of imprison- 
ment in violation of the Fifth and Sixth Amendments. 
This is shown by precedents in this Court, the historical 
background of the Sixth Amendment, and modern views 
of the rights of indigent prisoners. The case falls within 
Johnson v. Zerbst, 304 U. 8. 458, and Powell v. Alabama, 
287 U. S. 45, which decide that an indigent prisoner 
charged with a serious crime is entitled to the assign- 
ment of counsel without cost, at every step of the pro- 
ceedings, to aid him in scrutinizing the indictment and in 
preparing the case as well as actually trying it. 

The Sixth Amendment was, as contemporary evidence 
indicates, designed to require in all serious criminal 
prosecutions the same right to the free assignment of 
counsel prior to arraignment which existed under the 
English Treason Act of 1695 (well known to the Ameri- 
can colonists by its citation in Blackstone, Commentaries, 
Book IV, p. 356), and which was proposed to the French 
draftsmen of the Declaration of Rights (LaRochelle, 
Cahier du Tiers, III, 161). Furthermore, precedent and 
history aside, modern commentators regard assistance 
of counsel prior to arraignment as a prerequisite of due 
process. See National Commission on Law Observance 
and Enforcement (popularly known as the Wickersham 
Commission), Report on Lawlessness in Law Enforce- 
ment, Vol. IV, pp. 5, 7, 281. 

Since the application is good on its face, and the ulti- 
mate issue is one of fact, the District Court was required 
by statute to issue the writ. R.S. $$ 755, 758. This is 
the practice followed in the orders of this Court (Ng Fung 
Ho v. White, 259 U. S. 276, 285) as well asin most, 
though not all, of the inferior federal courts, and in Eng- 
land. It is a practice which is demanded by considera- 
tions of fair play, and has not been found inconvenient 
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or impractical in Atlanta where one of the largest United 
States penitentiaries is located. Moreover, convenience 
is not an appropriate consideration in a proceeding that 
places at stake liberty of the person. 

When the petitioner is brought into court on the writ 
he is entitled to a full inquiry into the facts and to spe- 
cific findings of fact by the trial court. Moore v. Demp- 
sey, 261 U. S. 86, 92; Johnson v. Zerbst, 304 U.S. 458. 


Mr. Herbert Wechsler, with whom Solicitor General 
Biddle and Messrs. Wendell Berge and Alfred B. Teton 
were on the brief, for respondent. 

The Government concedes that petitioner’s right to 
the issuance of the writ of habeas corpus must be tested 
by the allegations of the petition and traverse and the 
uncontradicted or irrefutable allegations of the return. 

Neither the Fifth nor the Sixth Amendment requires 
the court to assign counsel in the absence of a request, 
unless the defendant is in apparent need of aid. John- 
son v. Zerbst, 304 U.S. 458, distinguished. See Powell v. 
Alabama, 287 U. 8. 45. 

The distinction between a trial and a plea of guilty 
as evidence of the need for counsel is the implicit basis 
of the many decisions since Johnson vy. Zerbst which 
treat a voluntary plea of guilty, made without requesting 
counsel, as a waiver of the right. A trial judge does not 
accept a plea of guilty without assuring himself that it is 
voluntary and competent, and if it is not, it ean be set 
aside. Frame v. Hudspeth, 309 U. 8. 632. 

The allegations of the traverse do not establish a re- 
quest for counsel or show that the plea was not volun- 
tarily made. The sentence conformed to the petitioner’s 
expectation and was fair. It is not alleged that he had a 
defense which he was induced to forego. 

The right to counsel was waived. A waiver does not 
always require “an intentional relinquishment or aban- 
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donment of a known right.” Johnson vy. Zerbst, 304 
U.S. at 464. Waiver may be implied as a matter of law 
when reasons of extrinsic policy justify the implication. 
Such reasons ordinarily exist when a defendant of ma- 
ture age competently and voluntarily pleads guilty with- 
out requesting counsel. 

Petitioner has not shown that he actually needed 
counsel. Therefore the judgment can not be collaterally 
attacked. Even if the Sixth Amendment is interpreted 
to require that all defendants have counsel upon assign- 
ment or knowingly waive the right, it does not neces- 
sarily follow that whenever this has not occurred the 
judgment is void and is open to collateral attack. The 
concept of jurisdictional defect is not inflexible and 
even the availability of habeas corpus may turn on judi- 
cial discretion. 

It is not enough to show that the abstract right was 
denied; petitioner must establish that he was in actual 
need of counsel either in choosing his own course or in 
presenting his case. Prejudice can not be implied when 
a defendant understandingly pleads guilty to a valid 
indictment; and certainly not when he is a man of ma- 
ture age who has previously been convicted of crime. In 
the present case, the only significant complaint is that 
petitioner did not know and was not told of his right to 
counsel. Standing alone, this is insufficient. 


Mr. Justice Ropserts delivered the opinion of the 
Court. 


This case presents important questions of practice 
touching the issue of the writ of habeas corpus. We ac- 
cordingly granted certiorari in forma pauperis, and ap- 
pointed counsel for the petitioner to insure adequate pre- 
sentation at our bar. 

The petitioner, who is confined in the Federal prison at 
Aleatraz, California, under sentence and commitment of 
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the District Court for Northern Texas upon a plea of 
guilty to an indictment charging armed robbery of a 
national bank, sought habeas corpus in the District Court 
for Northern California. His petition recites that he 
was indicted in the District Court for Northern Texas 
March 9, 1936; that the cause came on for trial April 28, 
1936, and he pleaded guilty; that he was sentenced May 
1, 1936, to twelve years’ imprisonment, was committed 
to the penitentiary at Leavenworth, Kansas, May 4, 1936, 
and is now confined at Alcatraz. The petition alleges 
that at trial the petitioner was without the assistance of 
counsel; that he did not waive his right to counsel; that 
the court did not inquire whether he desired counsel or 
instruct him that he was entitled to counsel; that he did 
not know he was so entitled if he had no money to pay 
an attorney; and that the judgment of conviction is void, 
as he was deprived of the assistance of counsel for his 
defense in violation of the Sixth Amendment of the Con- 
stitution. The prayer is that the writ issue and that he 
be released from custody. 

The court issued an order to show cause addressed to 
the warden of the penitentiary. That officer filed a re- 
turn showing that he held the prisoner under a commit- 
ment issued by the Texas District Court and a transfer 
from Leavenworth to Alcatraz ordered by the Director 
of the Bureau of Prisons of the Department of Justice. 
Attached to the return were certified copies of the in- 
dictment, minute entries, sentence, and commitment, and 
docket entries in the cause, transfer order, and record 
of commitment. Also attached were affidavits of the 
United States Attorney, the Assistant United States At- 
torney, and the Probation Officer (formerly a deputy 
marshal) of the Northern District of Texas. These affi- 
ants, or some of them, deposed to the following effect: 
The petitioner was jointly indicted with one White, who 
pleaded not guilty, was tried, convicted, and sentenced; 
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the petitioner had no counsel as he entered a plea of 
guilty. At the time of the commission of the offense 
for which the petitioner was indicted he was an escaped 
convict from the State Penitentiary of New Mexico and 
was brought thence for trial. On the day of the trial, 
the marshal brought him to the Federal building where 
the District Attorney talked to him; asked him whether 
he was guilty and he stated he was; asked him if he was 
going to plead guilty and he stated he was; asked 
him whether he had a lawyer and he stated he did 
not want an attorney as he thought an attorney 
would be of no value to him. The District Attorney 
explained to the petitioner that he thought the judge 
would give him greater consideration, if he was guilty, 
on his entering a plea of guilty. The petitioner was told 
his interviewers believed that if he would tell the judge 
the truth and testify in the case as to his accomplices 
that fact would be considered by the judge in passing 
sentence. The petitioner stated he would enter a plea 
of guilty but would not testify. He refused to say 
whether the co-defendant White was with him at the 
time of the robbery and said that he would prefer not 
to make a statement with respect to other facts in the 
ease. One affiant stated his belief that petitioner told 
the judge in open court that he had no counsel and did 
not desire any as he was guilty and intended to plead 
guilty. Three witnesses identified the petitioner as being 
one of the men who entered the bank and there was no 
question of his guilt. After sentence, petitioner expressed 
his satisfaction at the length of sentence imposed. Some 
time later a letter was received from the petitioner thank- 
ing the District Attorney for what he had done for him. 
The petitioner answered, denying that he had stated 
to one or more of the affiants, or in the presence of one 
or more of them, that he was guilty or that he intended 
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to plead guilty; that he did not want an attorney or 
felt that an attorney would be of no value to him. He 
alleged that he first learned he was to be prosecuted for 
the offense in question about April 26, 1936, when a dep- 
uty marshal took him from New Mexico to Texas; that, 
prior to trial, the District Attorney, in the presence of 
the deputy marshal, asked him to plead guilty and he 
replied that he intended to plead not guilty, whereupon 
the District Attorney exhibited to him pictures of the 
scene of the alleged crime and, by means of them and 
otherwise, sought to persuade him that he would be 
proved guilty; that the petitioner refused to talk fur- 
ther with the District Attorney at that time; that the 
District Attorney again visited him and the petitioner then 
requested that the trial be continued so that he could 
communicate with his relatives and try to obtain money 
to enable him to hire an attorney for his defense, but 
that the District Attorney advised him this was not 
possible and told him to plead guilty, warning him that 
he would be sentenced to twice as great a term if he 
did not so plead; that the petitioner had no relatives or 
friends near the scene of the trial other than his co- 
defendant White. He alleged that he requested the Dis- 
trict Attorney to be permitted to talk to White or White’s 
attorney, but the request was refused. In view of the 
District Attorney’s warning, and in fear of a heavy prison 
term, he told the District Attorney he would plead guilty. 
The answer alleges that petitioner has no information 
and belief sufficient to enable him to answer the state- 
ment concerning his letter claimed to have been sent 
from the penitentiary and, therefore, denies the fact; 
denies that the petitioner stated to the judge that he did 
not desire counsel appointed for him or that he was 
pleading guilty because he was guilty; alleges that at 
no time was petitioner informed, did he know or believe 
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that he was entitled to the assistance of counsel for his 
defense, and that at no time did anyone ask him if he 
desired the assistance of counsel nor did anyone offer to 
procure such assistance for him; avers that he was with- 
out money to pay for counsel and believed he could not 
obtain the assistance of counsel without money to pay 
a lawyer; asserts that he attended school to the fifth 
grade and had had no further schooling or education, 
was entirely unversed in the law and unable and unquali- 
fied to represent or act for himself in a criminal proceed- 
ing; that at no time was he asked to waive his right to 
the assistance of counsel nor did he by word or act state 
or indicate that he waived, or intended to waive, that 
right; denies his guilt and denies that the evidence pro- 
duced at trial showed his guilt. 

Upon these pleadings the District Judge, after hearing 
argument, discharged the rule to show cause and dis- 
missed the petition for the writ. The Circuit Court of 
Appeals affirmed.’ 

The petitioner contended in the Circuit Court of Ap- 
peals that the statute required the District Court to issue 
the writ and, upon his production in court, to hold a hear- 
ing on the issues made by the pleadings. The court 
found it unnecessary to pass on the contention, since it 
held “another manner of proceeding” (that here fol- 
lowed by the District Court) was permissible under. our 
decisions. It approved the summary disposition of the 
case on the pleadings and affidavits submitted, as the pe- 
titioner had been afforded an opportunity to submit by 
affidavit whatever he deemed material. It thought the 
District Court was justified in disbelieving the petition- 
er’s allegations and, on the basis of such disbelief, dis- 
charging the rule and denying the petition. 








*109 F. 2d 436. 

















WALKER v. JOHNSTON. 283 


275 Opinion of the Court. 


The case presents these questions: (1) Was the District 
Court, on the filing of the petition, bound forthwith to 
issue the writ and have the petitioner produced in answer 
to it? (2) If the procedure followed by the District 
Court was permissible, and the pleadings raised issues of 
fact, should those issues have been resolved by testimony 
rather than upon affidavits? (3) Did the pleadings raise 
any material issue of fact? 

First. The statutes of the United States declare that 
the supreme court and the district courts shall have 
power to issue writs of habeas corpus; * that application 
for the writ shall be made to the court or justice or judge 
authorized to issue the same by complaint in writing, 
under oath, signed by the petitioner, setting forth the 
facts concerning his detention, in whose custody he is 
and by virtue of what claim or authority, if known.* 
The court or justice or judge “shall forthwith award a 
writ of habeas corpus, unless it appears from the petition 
itself that the party is not entitled thereto.” The writ 
shall be directed to the person in whose custody the peti- 
tioner is detained.* The person to whom the writ is di- 
rected must certify to the court or judge the true cause of 
detention and, at the same time he makes his return, bring 
the body of the party before the judge who granted the 
writ.” When the writ is returned a day is to be set for 
the hearing, not exceeding five days thereafter, unless the 
petitioner requests a longer time.® The petitioner may 
deny the facts set forth in the return or may allege any 
other material facts, under oath.’ The court or judge 


*R. S. 751, 28 U.S. C. 451. 
*R. S. 754, 28 U. SC. 454. 
*R.S. 755, 28 U.S. C. 455. 
*R. §. 757, 28 U.S. C. 457; R. S. 758, 28 U.S. C. 458. 


4 
*R. S. 759, 28 U.S. C. 459. 
'R 


. 8. 760, 28 U.S. C: 460. 
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“shall proceed in a summary way to determine the facts 
of the case, by hearing the testimony and arguments, and 
thereupon to dispose of the party as law and justice 
require.” ° 

It will be observed that if, upon the face of the peti- 
tion, it appears that the party is not entitled to the writ, 
the court may refuse to issue it. Since the allegations of 
such petitions are often inconclusive, the practice has 
grown up of issuing an order to show cause, which the 
respondent may answer. By this procedure the facts on 
which the opposing parties rely may be exhibited, and 
the court may find that no issue of fact is involved. In 
this way useless grant of the writ with consequent pro- 
duction of the prisoner and of witnesses may be avoided 
where from undisputed facts or from incontrovertible 
facts, such as those recited in a court record, it appears, 
as matter of law, no cause for granting the writ exists. 
On the other hand, on the facts admitted, it may appear 
that, as matter of law, the prisoner is entitled to the writ 
and toa discharge. This practice has long been followed 
by this court ® and by the lower courts.” It is a conven- 
ient one, deprives the petitioner of no substantial right, 
if the petition and traverse are treated, as we think they 
should be, as together constituting the application for the 
writ, and the return to the rule as setting up the facts 
thought to warrant its denial, and if issues of fact emerg- 
ing from the pleadings are tried as required by the 
statute. 

Second. The District Court proceeded to adjudicate 
the petitioner’s right to the writ upon the allegations of 


*R. 8. 761, 28 U. 8. C. 461. 

* Ex parte Yarbrough, 110 U. 8. 651, 653; Mooney v. Holohan, 294 
U. 8. 103, 111. 

* Murdock vy. Pollock, 229 F. 392. 
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his petition and traverse and those of the return and ac- 
companying affidavits. Thus the case was disposed of on 
ex parte affidavits and without the taking of testimony. 
The practice thus to dispose of applications for habeas 
corpus on matters of fact as well as of law has been fol- 
lowed in the Ninth and Tenth Circuits." 

In other circuits, if an issue of fact is presented, the 
practice appears to have been to issue the writ, have the 
petitioner produced, and hold a hearing at which evidence 
is received.** This is, we think, the only admissible pro- 
cedure. Nothing less will satisfy the command of the 
statute that the judge shall proceed “to determine the 
facts of the case, by hearing the testimony and argu- 
ments.” It is not a question what the ancient practice 
was at common law or what the practice was prior to 
1867 when the statute from which R. S. 761 is derived 
was adopted by Congress. The question is what the 
statute requires. 

As we said in Johnson v. Zerbst, 304 U. 8S. 458, 466, 
“Congress has expanded the rights of a petitioner for 
habeas corpus ... ‘There being no doubt of the au- 
thority of the Congress to thus liberalize the common 
law procedure on habeas corpus . . . it results that un- 
der the sections cited a prisoner in custody .. . may 
have a judicial inquiry . . . into the very truth and sub- 


" Harpin v. Johnston, 109 F. 2d 434; Franzeen v. Johnston, 111 
F. 2d 817; Walker v. Chitty, 112 F. 2d 79; Zahn v. Hudspeth, 102 
F. 2d 759; Nivens v. Hudspeth, 105 F. 2d 756; McCoy v. Hudspeth, 
106 F. 2d 810; McDonald v. Hudspeth, 108 F. 2d 943; Moore v. 
Hudspeth, 110 F. 2d 386; Taylor v. Hudspeth, 113 F. 2d 825. 

* Cundiff v. Nicholson, 107 F. 2d 162; Hurt v. Zerbst, 97 F. 2d 
519; Brown v. Zerbst, 99 F. 2d 745; Mothershead v. King, 112 F. 
2d 1004: Sanders v. Allen, 69 App. D. C. 307; 100 F. 2d 717; 
Clawans v. Rives, 70 App. D. C. 107; 104 F. 2d 240; United States 
v. Hiatt, 33 F. Supp. 545, 
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stance of the causes of his detention,’ Such a 
judicial inquiry involves the reception of testimony, as 
the language of the statute shows. 

The Government properly concedes that if the petition, 
the return, and the traverse raise substantial issues of fact 
it is the petitioner’s right to have those issues heard and 
determined in the manner the statute prescribes. 

Third. Did the pleadings present any material issue of 
fact? The Government says they did not. It urges that, 
construed most favorably to petitioner, the allegations of 
the petition and the traverse do not show that he was in 
apparent or actual need of counsel’s aid; and do disclose 
that he voluntarily waived the right to counsel. 

Without repeating the allegations of the petition and 
traverse, which have been summarized above, we think 
it clear that, taken together, they overcome the presump- 
tion of regularity which the record of the trial imports 
and that, if the facts alleged were established by testi- 
mony to the satisfaction of the judge, they would sup- 
port a conclusion that the petitioner desired the aid of 
counsel, and so informed the District Attorney, was ig- 
norant of his right to such aid, was not interrogated as to 
his desire or informed of his right, and did not knowingly 
waive that right, and that, by the conduct of the District 
Attorney, he was deceived and coerced into pleading 
guilty when his real desire was to plead not guilty or at 
least to be advised by counsel as to his course. If he did 
not voluntarily waive his right to counsel,’* or if he was 
deceived or coerced by the prosecutor into entering a 
guilty plea,** he was deprived of a constitutional right. 
On a hearing he would have the burden of sustaining his 
allegations by a preponderance of evidence. It is true 
that they are denied in the affidavits filed with the return 


* Johnson v. Zerbst, 304 U. S. 458. 
* Mooney v. Holohan, 294 U. 8. 103. 
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to the rule, but the denials only serve to make the issues 
which must be resolved by evidence taken in the usual 
way. They can have no other office. The witnesses who 
made them must be subjected to examination ore tenus 
or by deposition as are all other witnesses. Not by the 
pleadings and the affidavits, but by the whole of the testi- 
mony, must it be determined whether the petitioner has 
carried his burden of proof and shown his right to a dis- 
charge. The Government’s contention that his allega- 
tions are improbable and unbelievable cannot serve to 
deny him an opportunity to support them by evidence. 
On this record it is his right to be heard. 

The judgment is reversed and the cause remanded to 
the District Court for further proceedings in conformity 
with this opinion. 

Reversed. 





MILK WAGON DRIVERS UNION OF CHICAGO, 
LOCAL 753, er at. v. MEADOWMOOR DAIRIES, 
INC. 


CERTIORARI TO THE SUPREME COURT OF ILLINOIS. 
No. 1. Argued December 13, 16, 1940—Decided February 10, 1941. 


1. A State is at liberty under the Fourteenth Amendment to use 
injunctive powers vested in its courts for the prevention of vio- 
lence by labor unions in industrial disputes. P. 292. 

. And where the controversy is attended by peaceful picketing 
and by acts of violence, and the violence has been such that con- 
tinuation of the picketing will operate coercively by exciting fear 
that violence will be resumed, an injunction by a state court for- 
bidding the picketing as well as the violence does not infringe the 
Fourteenth Amendment. P. 294. 

3. The master in the state court found “intimidation of the cus- 
tomers . . . by the commission of the acts of violence,” and the 
supreme court of the ‘State justified its injunction against picket- 

ing because picketing, “in connection with or following a series 


bo 











288 OCTOBER TERM, 1940. 


Argument for Petitioners. 312 U.S. 


of assaults or destruction of property, could not help but have 
the effect of intimidating the persons in front of whose premises 
such picketing occurred and of causing them to believe that non- 
compliance would possibly be followed by acts of an unlawful 
character.” Held that it is not for this Court to make an inde- 
pendent valuation of the testimony before the master or to substi- 
tute its judgment for that of the state court resolving conflicts 
in the testimony or its interpretation. P. 294. 

4. In determining whether acts of violence accompanying an indus- 
trial controversy were attributable to a labor union rather than 
to irresponsible outsiders, a state court is not confined to the 
technicalities of the laws of agency. P. 295. 

5. The present decision does not bar resort to the state court for 
a modification of the terms of the injunction should that court 
find that the passage of time has deprived the picketing of its 
coercive influence. P. 298. 

6. Thornhill vy. Alabama, 310 U. 8S. 88, and Carlson vy. California, 
310 U. S. 106, distinguished. P. 297. 

371 Ill. 377; 21 N. E. 2d 308, affirmed. 


CERTIORARI, 310 U. 8S. 655, to review a decree directing 
a permanent injunction against acts of violence and 
picketing by a labor union. 


Mr. Abraham W. Brussell, with whom Messrs. Joseph 
A. Padway and David A. Riskind were on the brief, for 
petitioners. Mr. Myron D. Alexander entered an ap- 
pearance. 

The due process clause of the Fourteenth Amendment 
protects all persons against action by a state judiciary 
that tends to deprive them of their constitutional right 
to free speech. Brinkerhof Trust Co. v. Hall, 231 U.S. 
673; Ex parte Virginia, 100 U. 8. 339, 347; Gelpcke v. 
Dubuque, 1 Wall. 175, 207; Muhlker v. New York & 
Harlem Railroad Co., 197 U. S. 544, 570; Hovey v. El- 
liott, 167 U. S. 409, 419, 444; Murray v. Hoboken Land, 
18 How. 272, 276; Powell v. Alabama, 287 U.S. 45. 

Some state courts have squarely decided that an in- 
junction to restrain peaceful picketing, i. e., carrying of 
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banners in an industrial controversy, violates the con- 
stitutional guaranties. Vulcan Detinning Co. v. St. Clair, 
315 Ill. 40, 46-47; Illinois Malleable Iron Co. v. Micha- 
lek, 279 Ill. 221; Schuster v. International Assn. of Ma- 
chinists, 293 Ill. App. 177, 193; Lietzman v. Broadcasting 
Station WCFL, 282 Ill. App. 203, 214, 218; ef. Beaton v. 
Tarrant, 102 Ill. App. 124, 129. See, also, Beckner, Labor 
Legislation in Illinois, p. 51 (1929); Ex parte Lyons, 27 
Cal. App. 70. 

Other cases holding that the constitutional guaranties 
of freedom of speech preclude a state court from enjoin- 
ing “publication” or “utterances” by picketing in connec- 
tion with an industrial controversy involving a strike or a 
boycott, are: Marx & H. Clothing Co. v. Watson, 168 
Mo. 113; Ex parte Tucker, 110 Tex. 335; Truaz v. Bis- 
bee Local, 19 Ariz. 379; Re Heffron, 79 Mo. App. 639; 
Lindsay & Co. v. Montana Fed. Labor, 37 Mont. 264; 
Richter Bros. v. Journeymen Tailors’ Union, 24 Ohio L. 
J. 189; Riggs v. Cincinnati Waiters’ Alliance, 5 Ohio N. 
P. 386; 8 Ohio S. & C. P. § 565. 

State courts have held ordinances or statutes prohibit- 
ing peaceful picketing, in terms like the prohibitions of 
the injunction in the case at bar, invalid as violative of 
free speech. People v. Harris, 104 Colo. 386; Reno v. 
Second Judicial Dist., 95 P. 2d 998; Denver Truck Lines 
v. Perry, 101 P. 2d 486, 444. Cf., Julie Baking Co. v. 
Graymard, 152 Mise. 946; 247 N. Y. 8S. 250, 251-252; 
Rossmar v. United Kosher Butchers, 163 Misc. 331; 298 
N. Y. S. 343-344; Bernstein v. Retail Cleaners, 31 Ohio 
N. P. 433, 436; Individual Store Owners v. Pennsylvania 
Treaty Stores, 33 Pa. D. & C. 100, 101. 

The decisions of this Court interpreting and applying 
the constitutional guaranties of free speech preclude a 
state court from enjoining labor union members and 


workmen from carrying on the public streets banners 
801335°—41—_19 
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or placards conveying to the public information concern- 
ing an industrial controversy in which they have a sub- 
stantial economic interest. American Steel Foundries v. 
Tri-City Council, 257 U. S. 184; Senn v. Tile Layers 
Union, 301 U. S. 468; Lovell v. Griffin, 303 U. 8S. 444: 
Hague vy. C. I. O., 307 U. 8. 496; Schneider v. State, 307 
U.S. 147; Thornhill v. Alabama, 310 U. 8. 88; Carlson 
v. California, 310 U. S. 106. 

See Grosjean v. American Press Co., 297 U. S. 233; 
Near v. Minnesota, 283 U. 8. 697, 716. 

The state court’s attempted justification of the abridg- 
ment of the right of union members to speak freely and 
disseminate information concerning the controversy be- 
tween the plaintiff and the union is inconsistent with the 
Thornhill case. Cf., Schenck v. United States, 249 U.S. 
47; United States v. Carolene Products, 304 U. 8. 144, 
152; Schneider v. State, 308 U.S. 147, 161. 

The constitutional right to free speech may not be 
abridged by the state court on the ground that the carry- 
ing of the banner has been preceded by acts of violence. 
American Steel Foundries v. Tri-City Council, 257 U. S. 
184; Iron Molders Union vy. Allis Chalmers Co., 166 F. 
45; Fenske Brothers v. Upholsterers Union, 358 Ill. 239; 
People v. Young, 188 Ill. App. 208, 212, 213; Henrici Co. 
v. Alexander, 198 Ill. App. 568; Wise Shoe Co. v. Lowen- 
thal, 266 N. Y. 264; Warner v. Lilly Co., 265 U. 8. 526, 
532; Borderland Coa! Co. v. Gasway, 278 F. 56; Baillis 
v. Fuchs, 283 N. Y. 1383; May’s Furs v. Bauer, 282 N. Y. 
331. , 

Petitioners’ constitutional right to free speech can not 
be lost through “unlawful acts of violence” by irrespon- 
sible and unauthorized third persons. Johnson v. Zerbst, 
304 U.S. 458, 464. 


Messrs. Donald N. Schaffer and Roy Massena for 
respondent. 
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Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


The supreme court of Illinois sustained an injunction 
against the Milk Wagon Drivers Union over the latter’s 
claim that it involved an infringement of the freedom of 
speech guaranteed by the Fourteenth Amendment. Since 
this ruling raised a question intrinsically important, as 
well as affecting the scope of Thornhill v. Alabama, 310 
U. S. 88, and Carlson v. California, 310 U. S. 106, we 
brought the case here. 310 U. S. 655. 

The “vendor system” for distributing milk in Chicago 
gave rise to the dispute. Under that system, which was 
fully analyzed in Milk Wagon Drivers’ Union v. Lake 
Valley Farm Products, 311 U.S. 91, milk is sold by the 
dairy companies to vendors operating their own trucks 
who resell to retailers. These vendors departed from the 
working standards theretofore achieved by the Union for 
its members as dairy employees. The Union, in order to 
compel observance of the established standards, took ac- 
tion against dairies using the vendor system. The pres- 
ent respondent, Meadowmoor Dairies, Inc., brought suit 
against the Union and its officials to stop interference 
with the distribution of its products. A preliminary in- 
junction restraining all union conduct, violent and peace- 
ful, promptly issued, and the case was referred to a master 
for report. Besides peaceful picketing of the stores han- 
dling Meadowmoor’s products, the master found that 
there had been violence on a considerable scale. Wit- 
nesses testified to more than fifty instances of window- 
smashing; explosive bombs caused substantial injury to 
the plants of Meadowmoor and another dairy using the 
vendor system and to five stores; stench bombs were 
dropped in five stores; three trucks of vendors were 
wrecked, seriously injuring one driver, and another was 
driven into a river; a store was set on fire and in large 
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measure ruined; two trucks of vendors were burned; a 
storekeeper and a truck driver were severely beaten; 
workers at a dairy which, like Meadowmoor, used the 
vendor system were held with guns and severely beaten 
about the head while being told “to join the union”; car- 
loads of men followed vendors’ trucks, threatened the 
drivers, and in one instance shot at the truck and driver. 
In more than a dozen of these occurrences, involving win- 
dow-smashing, bombings, burnings, the wrecking of 
trucks, shootings, and beatings, there was testimony to 
identify the wrongdoers as union men." In the light of 
his findings, the master recommended that all picketing, 
and not merely violent acts, should be enjoined. The 
trial court, however, accepted the recommendations only 
as to acts of violence and permitted peaceful picketing. 
The reversal of this ruling by the supreme court, 371 IIl. 
377; 21 N. E. 2d 308, directing a permanent injunction 
as recommended by the master, is now before us. 

The question which thus emerges is whether a state 
can choose to authorize its courts to enjoin acts of picket- 
ing in themselves peaceful when they are enmeshed with 
contemporaneously violent conduct which is concededly 
outlawed. The Constitution is invoked to deny Illinois 
the power to authorize its courts to prevent the continu- 
ance and recurrence of flagrant violence, found after an 
extended litigation to have occurred under specific cir- 
cumstances, by the terms of a decree familiar in such 
cases. Such a decree, arising out of a particular con- 
troversy and adjusted to it, raises totally different con- 
stitutional problems from those that would be presented 
by an abstract statute with an overhanging and unde- 
fined threat to free utterance. To assimilate the two is 


‘It would needlessly encumber the reports to quote in detail the 
evidence thus summarized. The curious may turn to the record in 
the case. 
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to deny to the states their historic freedom to deal with 
controversies through the concreteness of individual liti- 
gation rather than through the abstractions of a general 
law. 

The starting point is Thornhill’s case. That case in- 
voked the constitutional protection of free speech on be- 
half of a relatively modern means for “publicizing, 
without annoyance or threat of any kind, the facts of 
a labor dispute.” 310 U. 8. 100. The whole series of 
eases defining the scope of free speech under the -Four- 
teenth Amendment are facets of the same principle in 
that they all safeguard modes appropriate for assuring 
the right to utterance in different situations. Peaceful 
picketing is the workingman’s means of communica- 
tion. 

It must never be forgotten, however, that the Bill of 
Rights was the child of the Enlightenment. Back of the 
guarantee of free speech lay faith in the power of an 
appeal to reason by all the peaceful means for gaining 
access to the mind. It was in order to avert force and 
explosions due to restrictions upon rational modes of 
communication that the guarantee of free speech was 
given a generous scope. But utterance in a context of 
violence can lose its significance as an appeal to reason 
and become part of an instrument of force. Such utter- 
ance was not meant to be sheltered by the Constitution. 

Still it is of prime importance that no constitutional 
freedom, least of all the guarantees of the Bill of Rights, 
be defeated by insubstantial findings of fact screening 
reality. That is why this Court has the ultimate power 
to search the records in the state courts where a claim of 
constitutionality is effectively made. And so the right 
of free speech cannot be denied by drawing from a trivial 
rough incident or a moment of animal exuberance the 
conclusion that otherwise peaceful picketing has the taint 
of force. 
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In this case the master found “intimidation of the 
customers of the plaintiff's vendors by the commission 
of the acts of violence,” and the supreme court justified 
its decision because picketing, “in connection with or fol- 
lowing a series of assaults or destruction of property, 
could not help but have the effect of intimidating the 
persons in front of whose premises such picketing oc- 
curred and of causing them to believe that non-compli- 
ance would possibly be followed by acts of an unlawful 
character.” It is not for us to make an independent 
valuation of the testimony before the master. We have 
not only his findings but his findings authenticated by 
the State of Illinois speaking through her supreme court. 
We can reject such a determination only if we can say 
that it is so without warrant as to be a palpable evasion 
of the constitutional guarantee here invoked. The place 
to resolve conflicts in the testimony and in its interpreta- 
tion was in the Illinois courts and not here. To substi- 
tute our judgment for that of the state court is to trans- 
cend the limits of our authority. And to do so in the 
name of the Fourteenth Amendment in a matter pecu- 
liarly touching the local policy of a state regarding vio- 
lence tends to discredit the great immunities of the Bill 
of Rights. No one will doubt that Illinois can protect 
its storekeepers from being coerced by fear of window- 
smashings or burnings or bombings. And acts which in 
isolation are peaceful may be part of a coercive thrust 
when entangled with acts of violence. The picketing in 
this case was set in a background of violence. In such 
a setting it could justifiably be concluded that the mo- 
mentum of fear generated by past violence would sur- 
vive even though future picketing might be wholly peace- 
ful. So the supreme court of Illinois found. We can- 
not say that such a finding so contradicted experience as 
to warrant our rejection. Nor can we say that it was 
written into the Fourteenth Amendment that a state 
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through its courts cannot base protection against future 
coercion on an inference of the continuing threat of past 
misconduct. Cf. Ethyl Gasoline Corp. v. United States, 
309 U.S. 436. 

These acts of violence are neither episodic nor isolated. 
Judges need not be so innocent of the actualities of such 
an industrial conflict as this record discloses as to find 
in the Constitution a denial of the right of Illinois to 
conclude that the use of force on such a scale was not the 
conduct of a few irresponsible outsiders. The Four- 
teenth Amendment still leaves the state ample discretion 
in dealing with manifestations of force in the settlement 
of industrial conflicts. And in exercising its power a 
state is not to be treated as though the technicalities of 
the laws of agency were written into the Constitution. 
Certainly a state is not confined by the Constitution to 
narrower limits in fashioning remedies for dealing with 
industrial disputes than the scope of discretion open to 
the National Labor Relations Board. It is true of a 
union as of an employer that it may be responsible for 
acts which it has not expressly authorized or which might 
not be attributable to it on strict application of the rules 
of respondeat superior. International Association of Ma- 
chinists v. Labor Board, 311 U. 8S. 72, 80; Heinz Co. v. 
Labor Board, 311 U.S. 514. To deny to a state the right 
to a judgment which the National Labor Relations Board 
has been allowed to make in cognate situations, would 
indeed be distorting the Fourteenth Amendment with 
restrictions upon state power which it is not our business 
to impose. A state may withdraw the injunction from 
labor controversies but no less certainly the Fourteenth 
Amendment does not make unconstitutional the use of 
the injunction as a means of restricting violence. We 
find nothing in the Fourteenth Amendment that prevents 
a state if it so chooses from placing confidence in a chan- 
cellor’s decree and compels it to rely exclusively on a 
policeman’s club. 
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We have already adverted to the generous scope that 
must be given to the guarantee of free speech. Espe- 
cially is this attitude to be observed where, as in labor 
controversies, the feelings of even the most detached 
minds may become engaged and a show of violence may 
make still further demands on calm judgment. It is 
therefore relevant to remind that the power to deny what 
otherwise would be lawful picketing derives from the 
power of the states to prevent future coercion. Right to 
free speech in the future cannot be forfeited because of 
dissociated acts of past violence. Nor may a state enjoin 
peaceful picketing merely because it may provoke vio- 
lence in others. Near v. Minnesota, 283 U. 8S. 697, 
721-22; Cantwell v. Connecticut, 310 U. 8. 296. Inas- 
much as the injunction was based on findings made in 
1937, this decision is no bar to resort to the state court 
for a modification of the terms of the injunction should 
that court find that the passage of time has deprived 
the picketing of its coercive influence. In the excep- 
tional cases warranting restraint upon normaily free con- 
duct, the restraint ought to be defined by clear and 
guarded language. According to the best practice, a 
judge himself should draw the specific terms of such 
restraint and not rely on drafts submitted by the parties. 
But we do not have revisory power over state practice, 
provided such practice is not used to evade constitu- 
tional guarantees. See Fox River Co. v. Railroad 
Comm'n, 274 U. 8. 651, 655; Long Sault Development 
Co. vy. Call, 242 U. S. 272, 277. We are here concerned 
with power and not with the wisdom of its exercise. We 
merely hold that in the circumstances of the record before 
us the injunction authorized by the supreme court of 
Illinois does not transgress its constitutional power. 
That other states have chosen a different path in such 
a situation indicates differences of social view in a domain 
in which states are free to shape their local policy. Com- 
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pare Busch Jewelry Co. v. United Retail Employees’ 
Union, 281 N. Y. 150; 22 N. E. 2d 320, and Baillis v. 
Fuchs, 283 N. Y. 133; 27 N. E. 2d 812. 

To maintain the balance of our federal system, insofar 
as it is committed to our care, demands at once zealous 
regard for the guarantees of the Bill of Rights and due 
recognition of the powers belonging to the states. Such 
an adjustment requires austere judgment, and a precise 
summary of the result may help to avoid misconstruc- 
tion. 

(1) We do not qualify the Thornhill and Carlson de- 
cisions. We reaffirm them. They involved statutes 
baldly forbidding all picketing near an employer’s place of 
business. Entanglement with violence was expressly out 
of those cases. The statutes had to be dealt with on 
their face, and therefore we struck them down. Such an 
unlimited ban on free communication declared as the law 
of a state by a state court enjoys no greater protection 
here. Cantwell v. Connecticut, 310 U. S. 296; American 
Federation of Labor v. Swing, post, p. 321. But just as a 
state through its legislature may deal with specific cir- 
cumstances menacing the peace by an appropriately 
drawn act, Thornhill v. Alabama, supra, so the law of a 
state may be fitted to a concrete situation through the 
authority given by the state to its courts. This is pre- 
cisely the kind of situation which the Thornhill opinion 
excluded from its scope. “We are not now concerned 
with picketing en masse or otherwise conducted which 
might occasion such imminent and aggravated danger 

. as to justify a statute narrowly drawn to cover the 
precise situation giving rise to the danger.” 310 U. S. 
105.2, We would not strike down a statute which author- 


*See also this statement in the Carlson opinion: “The power and 
duty of the State to take adequate steps to preserve the peace and 
protect the privacy, the lives, and the property of its residents 
cannot be doubted.” 310 U.S. 113. 
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ized the courts of Illinois to prohibit picketing when they 
should find that violence had given to the picketing a 
coercive effect whereby it would operate destructively as 
force and intimidation. Such a situation is presented by 
this record. It distorts the meaning of things to gener- 
alize the terms of an injunction derived from and directed 
towards violent misconduct as though it were an abstract 
prohibition of all picketing wholly unrelated to the vio- 
lence involved. 

(2) The exercise of the state’s power which we are 
sustaining is the very antithesis of a ban on all discussion 
in Chicago of a matter of public importance. Of course 
we would not sustain such a ban. The injunction is con- 
fined to conduct near stores dealing in respondent’s milk, 
and it deals with this narrow area precisely because the 
coercive conduct affected it. An injunction so adjusted 
to a particular situation is in accord with the settled 
practice of equity, sanctioned by such guardians of civil 
liberty as Mr. Justice Cardozo. Compare Nann vy. Raim- 
ist, 255 N. Y. 307; 174 N. E. 690. Such an injunction 
must be read in the context of its circumstances. Nor 
ought state action be held unconstitutional by interpret- 
ing the law of the state as though, to use a phrase of 
Mr. Justice Holmes, one were fired with a zeal to pervert. 
If an appropriate injunction were put to abnormal uses 
in its enforcement, so that encroachments were made on 
free discussion outside the limits of violence, as for in- 
stance discussion through newspapers or on the radio, the 
doors of this Court are always open. 

(3) The injunction which we sustain is “permanent” 
only for the temporary period for which it may last. It 
is justified only by the violence that induced it and only 
so long as it counteracts a continuing intimidation. Fa- 
miliar equity procedure assures opportunity for modify- 
ing or vacating an injunction when its continuance is no 
longer warranted. Here again, the state courts have not 
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the last say. They must act in subordination to the duty 
of this Court to enforce constitutional liberties even when 
denied through spurious findings of fact in a state court. 
Compare Chambers v. Florida, 309 U. S. 227. Since the 
union did not urge that the coercive effect had disap- 
peared either before us or, apparently, before the state 
court, that question is not now here. 

(4) A final word. Freedom of speech and freedom of 
the press cannot be too often invoked as basic to our 
scheme of society. But these liberties will not be ad- 
vanced or even maintained by denying to the states with 
all their resources, including the instrumentality of their 
courts, the power to deal with coercion due to extensive 
violence. If the people of Illinois desire to withdraw 
the use of the injunction in labor controversies, the demo- 
cratic process for legislative reform is at their disposal. 
On the other hand, if they choose to leave their courts 
with the power which they have historically exercised, 
within the circumscribed limits which this opinion de- 
fines, and we deny them that instrument of government, 
that power has been taken from them permanently. Just 
because these industrial conflicts raise anxious difficulties, 
it is most important for us not to intrude into the realm 
of policy-making by reading our own notions into the 


Constitution. 
Affirmed. 


Mr. Justice Buack, dissenting. 


In my belief the opinion just announced gives approval 
to an injunction which seriously infringes upon the con- 
stitutional rights of freedom of speech and the press. 
To such a result I cannot agree. 

Before detailing the reasons for my disagreement, some 
preliminary observations will doubtless aid in clarifying 
the subsidiary issues. The right of the Illinois courts 
to enjoin violence is not denied in this case. And I agree 
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that nothing in the Federal Constitution deprives them 
of that right. But it is claimed that Illinois—through 
its courts—has here sanctioned an injunction so sweep- 
ing in its terms as to deny to petitioners and others their 
constitutional rights freely to express their views on mat- 
ters of public concern. And this is the single federal 
question we must decide. In their brief, petitioners state 
that they “have never and do not at the present time in 
any way condone or justify any violence by any member 
of the defendant union. Petitioners did not object to the 
issuance of an injunction restraining acts of violence. 
There is no contention made that the act of the Chan- 
cellor in granting such an injunction was erroneous.” * 
“Ethically, morally and legally,” the petitioning union 
disclaims and condemns the acts of violence. And the 
master who conducted the hearings in the case specif- 
ically found that the union officials had instructed their 
pickets to refrain from violence.* The record shows that 


‘The record shows that in a petition to determine damages, filed 
even before the trial court entered its final order, the petitioners said: 
“The court was informed at that time [when the original effort was 
made to secure dissolution of the temporary injunction] that the de- 
fendants and each of them, were wholly in accord with the injunction 
prohibiting violence of any kind... .” R. 265. 

*“That the instructions given to such persons so patrolling or 
picketing by the officers of the defendant Union have been to do 
same peacefully and not to interfere with the ordinary course of 
business in said stores, except to patrol back and forth with said 
placards.” R. 230-231. 

Meadowmoor had originally sought an injunction in the federal 
district court. The federal master’s report, introduced in this case 
as an exhibit for Meadowmoor, states: “I further find that the 
instructions given to such persons patrolling or peacefully picketing 
by the officers of the defendant association have been not to speak 
or carry on any conversation with any other person or persons in 
front of the said premises, nor to interfere with the orderly course 
of business of the said stores, except to patrol back and forth with 
the said placard.” R. 165, 
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the officials gave these instructions (which were obeyed), 
not only because they realized that resort to force and 
violence would be reprehensible and indefensible, but 
also because they recognized that such lawless conduct 
injures a labor union far more than it helps it. Aside 
from this, it cannot be doubted that attempts to per- 
suade others by the application of physical force and 
violence as a substitute for persuasion by reason and 
peaceable argument is contrary to the first principles of 
our government. Nor can it be questioned that it is a 
prime function of courts to provide law enforcement 
means intended both to punish such illegal conduct and 
to protect against it. But this great responsibility is en- 
trusted to courts not merely to determine the guilt or 
innocence of defendants, but to do so in such manner 
that those brought before them may enjoy a trial in 
which all their constitutional rights are safeguarded— 
including the constitutional guaranties of freedom of 
speech and the press. 

In determining whether the injunction does deprive 
petitioners of their constitutional liberties, we cannot 
and should not lose sight of the nature and importance 
of the particular liberties that are at stake. And in 
reaching my conclusion I view the guaranties of the 
First Amendment* as the foundation upon which our 
governmental structure rests and without which it could 
not continue to endure as conceived and planned.‘ Free- 


*“Congress shall make no law respecting an establishment of re- 
ligion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people peace- 
ably to assemble, and to petition the Government for a redress of 
grievances.” It is now too well settled to require citation that by 
the Fourteenth Amendment the guaranties of the First Amendment 
are protected against abridgment by the states. 

*Thomas Jefferson, the great strategist of the campaign to bring 
about the adoption of the Bill of Rights, a campaign which he 
began even before the Constitution was adopted, said as to one of 
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dom to speak and write about public questions is as im- 
portant to the life of our government as is the heart to 
the human body. In fact, this privilege is the heart of 
our government. If that heart be weakened, the result 
is debilitation; if it be stilled, the result is death. 

In addition, I deem it essential to our federal system 
that the states should be left wholly free to govern within 
the ambit of their powers. Their deliberate govern- 
mental actions should not lightly be declared beyond 
their powers. For us to shear them of power not denied 
to them by the Federal Constitution would amount to 
judicial usurpation. But this Court has long since— 
and I think properly—committed itself to the doctrine 
that a state cannot, through any agency, either wholly 
remove, or partially whittle away, the vital individual 
freedoms guaranteed by the First Amendment. And in 
solemnly adjudicating the validity of state action touch- 
ing these cherished privileges we cannot look merely 
at the surface of things, for were we to do so these con- 
stitutional guaranties would become barren and sterile. 
We must look beneath the surface, and must carefully 
examine each step in proceedings which lead a court to 
enjoin peaceful discussion. In this case, in order to de- 
termine whether or not the state has overstepped con- 
stitutional boundaries, I find it necessary to give consid- 
eration to a number of factors, including the nature of 
the proceedings; the definiteness, indefiniteness and con- 
stitutional validity of the basic law upon which the in- 
junction is said to rest; the findings and the evidence; 
the definiteness, indefiniteness and scope of the language 





the guaranties of the First Amendment: “The basis of our govern- 
ments being the opinion of the people, the very first object should 
be to keep that right; and were it left to me to decide whether we 
should have a government without newspapers, or newspapers with- 
out a government, I should not hesitate a moment to prefer the 
latter.” 
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of the injunction itself; and the alleged imminence of the 
threatened dangers said to justify the admitted abridg- 
ment of free speech. My conclusion that the injunction 
as directed by the Supreme Court of Illinois invades the 
constitutional guaranties of freedom of speech and the 
press rests on my belief that these propositions are cor- 
rect: (1) the subjects banned from public discussion 
by the injunction are matters of public concern, touching 
which the Constitution guarantees the right of freedom 
of expression; (2) the law of Illinois, as declared by its 
Supreme Court, makes illegal the exercise of constitu- 
tionally guaranteed privileges, and is an inadequate basis 
upon which to defend this abridgment of free speech; 
(3) the rule upon which the injunction is supported here 
and which this Court now declares to be the Illinois law 
is not the rule upon which the Illinois Supreme Court 
relied; (4) the rule announced here as supporting the 
right of a state to abridge freedom of expression is so 
general and sweeping in its implications that it opens 
up broad possibilities for invasion of these constitutional 
rights; (5) in any event, the injunction here approved is 
too broad and sweeping in its terms to find justification 
under the rule announced by the Illinois court, and even 
though under other circumstances such an injunction 
would be permissible under the rule now announced by 
this Court, still in this case such an injunction is sup- 
ported neither by the findings nor the evidence. 

First. What petitioners were enjoined from discussing 
were matters of public concern “within that area of free 
discussion that is guaranteed by the Constitution.” ° 
The controversy here was not a mere private quarrel 
between individuals, involving their interests alone. 
This injunction dealt with two conflicting methods of 
milk distribution—a matter of interest not only to Chi- 


* Thornhill vy. Alabama, 310 U. S. 88, 102. Cf. New Negro Alli- 
ance v. Sanitary Grocery Co., 303 U.S. 552. 
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eago’s 148 dairies, their employees and their hundreds of 
retail outlets, but to the mass of milk consumers in the 
Chicago area as well. The older method of distribution, 
by which members of the petitioning union are employed, 
distributes a major part of the milk supply by door-to-door 
deliveries to the ultimate consumer. The rival method 
of distribution, in which respondent engages, takes two 
forms: the dairies using this method sell their milk to 
“cut-rate” stores, either directly or through the medium 
of so-called “vendors.” The cut-rate stores sell milk at a 
retail price two cents a quart less than that fixed by the 
dairies employing union labor. According to the court 
below, the system of cut-rate distribution, resulting in 
loss of business by the union dairies, loss of employment 
by the union drivers, and loss of a thousand members by 
the union itself, is at the root of a long-standing contro- 
versy. Not only this: the situation here is an intimate 
part of the larger problem of milk production and distri- 
bution throughout the country, and, indeed, of the still 
larger problem of all sorts of cut-rate distribution. 
There are thus involved trade practices which are not 
confined to Chicago alone—trade practices in which there 
is known to be a distinct cleavage in public thought 
throughout the nation. 

Second. In essence, the Illinois Supreme Court held 
that it was illegal for a labor union to publicize the fact 
of its belief that a cut-rate business system was injurious 
to the union and to the public, since such publicity neces- 
sarily discouraged that system’s prospective purchasers. 
This conclusion of the court was based on the following 
reasoning: The Fourteenth Amendment and the Due 
Process Clause of the Illinois Constitution, considered 
(in some way not made clear) in connection with the un- 
written “common law,” assure respondent the unquali- 


fied right to do business free from all unjustifiable inter- 
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ference; publication and peaceful argument intended to 
persuade respondent’s customers that its methods of do- 
ing business were such that they should not buy the 
dairy’s products were therefore illegal interference; the 
union’s purpose to better working conditions of its mem- 
bers was no justification for its peaceful discussion of the 
controversy. Neither the presence nor the absence of 
violence was considered by the court to be a necessary 
element in its conclusion. All this was but to say that 
in this controversy peaceful criticism of the “vendor 
system” was illegai because it might injure respondent’s 
business by discouraging trade. But Illinois cannot, 
without nullifying constitutional guaranties, make it il- 
legal to marshal public opinion against these general 
business practices. An agreement so to marshal public 
opinion is protected by the Constitution, even though 
called a “common law” conspiracy or a “common law” 
tort. Despite invidious names, it is still nothing more 
than an attempt to persuade people that they should look 
with favor upon one side of a public controversy. 
Third. But this Court sustains the injunction on the 
ground that the Illinois Supreme Court “justified its de- 
cision” by reference to violence, thereby indicating that 
that characteristic was made an essential element of the 
rule from which the injunction sprang. I do not so read 
that court’s opinion, and apparently the Illinois Supreme 
Court itself does not so read it. That this is true is evi- 
denced by that court’s language in a later decision where, 
speaking of the present case, it said: “In that case there 
was some evidence of violence, but ... the issue of 
violence was not the turning point of the decision.” ° 
And even if violence were unintentionally included or 
incidentally referred to in the course of formulating a 


* Ellingsen v. Milk Wagon Drivers’ Union, 2 Labor Cases 567, 568; 
377 Il. 76. 
301335°—41——-20 
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rule touching the right of free speech, such an uninten- 
tional inclusion or incidental reference is too uncertain 
a support upon which to rest a deprivation of this vital 
privilege. 

Fourth. There is no state statute upon which either 
this Court or the Supreme Court of Illinois could have 
relied in sustaining the injunction.’ Assuming that the 
Supreme Court of Illinois did declare the rule which this 
Court has adopted, in doing so it has not marked the 
limits of the rule with that clarity which should be a 
prerequisite to an abridgment of free speech. Nor do 
I believe that this Court, even if it should, has supplied 
that essential definiteness. What we are here dealing 
with is an injunction, and not a “statute narrowly 
drawn” to cover a-situation threatening “imminent and 
aggravated danger.” * Speaking of a similar abridgment 
of constitutional rights where there was no guiding legis- 
lative act, we said in Cantwell vy. Connecticut: “Violation 
of an Act exhibiting such a legislative judgment and 
narrowly drawn to prevent the supposed evil, would pose 
a question differing from that we must here answer. 
Such a declaration of the state’s policy would weigh heav- 
ily in any challenge of the law as infringing constitutional 
limitations. Here, however, the judgment is based on a 
common law concept of the most general and undefined 
nature. ... Here we have a situation analogous to a 
conviction under a statute sweeping in a great variety 


*Tllinois has an anti-injunction statute relating to matters involv- 
ing labor disputes (Ill. Rev. Stat. 1939, chap. 48, § 2 (a)). The 
Supreme Court said that this statute was modeled on the federal 
Clayton Act (38 Stat. 738, 29 U. 8. C. § 52). But the court held 
that the facts here did not constitute the type of “labor dispute” 
to which the act applied. 371 Ill. at 383-386; 21 N. E. 2d 308. Cf. 
Milk Wagon Drivers’ Union vy. Lake Valley Farm Products, 311 
U.S. 91. 

* Thornhill vy, Alabama, 310 U. S. 88, 105. 
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of conduct under a general and indefinite characteriza- 
tion, and leaving to the executive and judicial branches 
too wide a discretion in its application.” ° In the present 
case, the prohibition against the dissemination of infor- 
mation through peaceful picketing was but one of the 
many restraints imposed by the sweeping injunction. As 
to this one single element of the prohibitions a number 
of statements appear in the rule now formulated. On 
the one hand it is said that “dissociated acts of past 
violence” are not enough to forfeit the right of free 
speech. On the other hand a “background of violence” 
appears to be sufficient. Nor are any more definite 
standards or guides to be found in such clauses as “con- 
text of violence”; “entanglement with violence”; “coer- 
cive effect”; “taint of force”; and “coercive thrust.” It 
is my apprehension that a rule embodying such broad 
generalizations opens up new possibilities for invasion of 
the rights guaranteed by the First Amendment. 

Fifth. In my opinion the sweeping injunction here 
approved is justified by neither of the rules, and is not 
supported by the record. 

For our purposes, in order to reach a proper conclu- 
sion as to just what is the sweep of the injunction, we 
must necessarily turn to the complaint, the answer, the 
evidence, the findings, and the decision and judgment 
of the Illinois courts. And whether the injunction will 
restrain the exercise of constitutional rights depends upon 
the effect it will have upon the minds of those whose 
freedom of expression might be abridged by its mandate. 
This effect in turn depends upon the language appearing 
upon the face of the injunction. By that language we 
must judge it. For this injunction does not run merely 
against lawyers who might give it a legalistic interpre- 
tation, but against laymen as well. Our question then 


°310 U. 8. 296, 307-308. 
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becomes: To what extent will the layman who might 
wish to write about or discuss the prohibited subjects 
feel that he cannot do so without subjecting himself to 
the possibility of a jail sentence under a summary pun- 
ishment for contempt? This injunction, like a criminal 
statute, prohibits conduct under fear of punishment. 
There is every reason why we should look at the injune- 
tion as we would a statute, and if upon its face it abridges 
the constitutional guaranties of freedom of expression, it 
should be stricken down. This is especially true because 
we must deal only with the federal question presented, 
which is whether petitioners have been denied their rights 
under the First Amendment. The injunction, like a 
statute, stands as an overhanging threat of future pun- 
ishment. The law of Illinois has been declared by its 
highest court in such manner as to infringe upon consti- 
tutional guaranties. And by this injunction that law 
as actually applied abridges freedom of expression. 
Looking at the injunction, we find that under pain of 
future punishment by a trial judge all of the mem- 
bers of the petitioning union (about six thousand) are 
prohibited “From interfering, hindering or otherwise dis- 
couraging or diverting, or attempting to interfere with, 
hinder, discourage or divert persons desirous of or con- 
templating purchasing milk and cream or other products 
aforesaid, including the use of said signs, banners or 
placards, and walking up and down in front of said stores 
as aforesaid, and further preventing the deliveries to 
said stores of other articles which said stores sell through 
retail; [or] From threatening in any manner to do the 
foregoing acts; ...” It surely cannot be doubted that 
an act of the Illinois legislature, couched in this sweeping 
language, would be held invalid on its face.” For this 


Cf. Thornhill v. Alabama, 310 U. 8. 88; Carlson v. California, 
310 U. S. 106. With a change of but one word, a passage from the 
Carlson case is directly applicable to the present case: “The sweep- 
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language is capable of being construed to mean that none 
of those enjoined can, without subjecting themselves to 
summary punishment, speak, write or publish anything 
anywhere or at any time which the Illinois court—acting 
without a jury in the exercise of its broad power to 
punish for contempt ''—might conelude would result in 


ing and inexact terms cf the [injunction] disclose the threat to 
freedom of speech inherent in its existence. It cannot be thought 
to differ in any material respect from the statute held void in 
Thornhill’s ease.” 310 U. 8. at 112. 

And a comparison of the language of the statutes held invalid in 
the Thornhill and Carlson cases with that of the injunction here 
sustained is very revealing: 

Thornhill Meadowmoor injunc- 
statute: tion: Carlson statute: 
“go[ing] near to “walking up and down “loiter[{ing] in front of 
or loiter[ing] in front of said stores ... any place of busi- 


about the prem- .. .; discouraging ... ness . . .; influencing 
ises or place of persons ... contem- .. . any person to re- 
business . . .; in- plating purchasing ...; frain from purchasing 
fluencing .. . per- interfering, hindering, or . . .; intimidating, 
sons not to trade . . . divert/ing] . . . threatening or coercing 
. . .} picket[ing] persons desirous of ... ... any person .. .; 
the works or purchasing ...: us|ing| display{ing] any  ban- 
place of business signs, banners or pla- ner . . . badge or sign 
“3 ecards . . . in front of in front of... any 
said stores...” place of business . . .” 


"In Illinois, the power to punish summarily for contempt is said 
to be a broad “inherent” power of courts, “independent of statutory 
provisions” and cf “constitutional grant.” Schmidt v. Cooper, 274 
Ill. 243, 250; 113 N. E. 641; People v. Peters, 305 Ill. 223, 226-227; 
137 N. E. 118. And where a trial judge has ruled that conduct is or 
is not contempt, the appellate court will not interfere unless the trial 
judge’s findings are “manifestly against the weight of the evidence” 
or “clearly and palpably contrary” to it. See Oehler v. Levy, 256 Ill. 
178, 183; 99 N. E. 912; Boyden v. Boyden, 162 Ill. App. 77, 83; 
American Cigar Co. v. Berger, 221 Ill. App. 339, 341 (violation of 
injunction against picketing); id., 221 Ill. App. 332; Schmook v. 
Fane, 301 Ill. App. 626; 22 N. E. 2d 450 (violation of injunction against 
picketing). And where the trial court has determined the extent of 
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discouraging people from buying milk products of the 
complaining dairy. And more than that—if the language 
is so construed, those enjoined can be sent to jail if 
they even threaten to write, speak, or publish in such 
way as to discourage prospective milk purchasers. I 
find not even slight justification for an interpretation of 
this injunction so as to confine its prohibitions to conduct 
near stores dealing in respondent’s milk. Neither the 
language of the injunction nor that of the complaint 
which sought the injunction indicates such a limitation. 
Mr. Justice Cardozo approved no such injunction as 
this in Nann v. Raimist, 255 N. Y. 307; 174 N. E. 690. 
In fact, he ordered expunged from the injunction those 
prohibitions which impaired “defendant’s indubitable 
right to win converts over to its fold by recourse to 
peaceable persuasion, and to induce them by like methods 
to renounce allegiance to its rival.” 

But the injunction approved here does not stop at 
closing the mouths of the members of the petitioning 
union. It brings within its all-embracing sweep the 
spoken or written words of any other person “who may 

. now... or hereafter ... agree or arrange with 
them...” So, if a newspaper should “agree or ar- 
range” with all or some of those here enjoined to publish 
their side of the controversy, thereby necessarily tending 
to “discourage” the sale of cut-rate milk, the pub- 
lishers might likewise be subject to punishment for 
contempt.’* Ordinarily the scope of the decree is co- 


the punishment to be inflicted, “courts of appellate jurisdiction will 
not interfere with the exercise of such discretion except for its abuse.” 
Ash-Madden-Rae Co. v. International Ladies Garment Workers’ 
Union, 290 Ill. 301, 306; 125 N. E. 258 (violation of injunction against 
picketing). 

“Cf. Cohen v. United States, 295 F. 633; Taliaferro v. United 
States, 290 F. 906, 214. Cohen, “the owner, editor, and publisher” 
of a newspaper, was convicted of contempt by the District Court 
under an injunction restraining “strikers and their sympathizers.” 
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extensive with the allegations of the bill, its supporting 
affidavits or findings of fact. In other words, the acts 
enjoined are the acts alleged in the bill as the basis for 
complaint.’* And the complaint on which the injunction 
here rests specifically charged that the union had caused 
“announcement to be made by the public press of the 
City of Chicago, for the purpose of intimidating the 
said storekeepers and causing them to cease purchasing 
the milk sold by said plaintiffs through fear and terror 
of the renewal of said conspiracy, ...” Specific refer- 
ence was made to these newspaper stories as appearing in 
the Chicago Tribune and the Chicago Evening Amer- 
ican. Proof was made of these publications. And the 
injunction of the trial judge, set aside by the Supreme 
Court of Illinois, specifically saved to petitioners—as in 
effect did Justice Cardozo in the New York case—their 
right to publicize their cause by means of “advertisement 
or communication.” But the injunction sustained here 
is to be issued as prayed for in the bill of complaint. 
And since the acts enjoined are the acts alleged in the 
bill as the basis for complaint, newspaper publications 
of the type referred to in the complaint are literally en- 
joined. Since the literal language of the injunction, 
read in the light of the complaint, the supporting evi- 
dence, and the language of the trial judge’s saving 


The Circuit Court of Appeals reversed. Taliaferro, a barber in no 
way connected with a railroad strike, was convicted of contempt 
under an injunction restraining union members and those “associated 
with them.” Taliaferro’s offense consisted in placing in his window 
a sign saying “No scabs wanted in here.” The Circuit Court of 
Appeals affirmed the conviction. And see Illinois Malleable Iron Co. 
v. Michalek, 279 Ill. 221; 116 N. E. 714. 

** Cf. Frankfurter and Greene, The Labor Injunction, p. 112, citing 
Hotel & Railroad News Co. v. Clark, 243 Mass. 317; 137 N. E. 534. 
And see Hitchman Coal & Coke Co. v. Mitchell, 245 U. 8. 229, 262; 
Illinois Malleable Iron*Co. v. Michalek, 279 Ill. 221, 228; 116 N. E. 
714. 
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clause—stricken down by action sustained here—thus un- 
constitutionally abridges the rights of freedom of speech 
and press, we cannot escape our responsibility by the 
simple expedient of declaring that those who might be 
sent to jail for violating the plain language of the in- 
junction might eventually obtain relief by appeal to 
this Court. To uphold vague and undefined terminolo- 
gies in dragnet clauses directly and exclusively aimed at 
restraining freedom of discussion upon the theory that 
we might later acquit those convicted for violation of 
such terminology amounts in my judgment to sanction- 
ing a prior censorship of views. No matter how the de- 
cree might eventually be construed, its language, viewed 
in the light of the whole proceedings, stands like an ab- 
stract statute with an overhanging and undefined threat 
to freedom of speech and the press. All this, of course, 
is true only as to those who argue on the side of the 
opponents of cut-rate distribution. No such undefined 
threat hangs over those who “agree or arrange” with the 
advocates of the cut-rate system to encourage their 
method of distribution. 

Nor is it any answer to say that the injunction would 
not be carried out in all its potential rigor. It was to 
obtain just these potentialities that respondent, already 
having secured from the trial court an injunction against 
acts of violence, appealed to the Illinois Supreme Court 
in order to secure an injunction broad enough to prevent 
petitioners’ peaceable comunication to the public of their 
side of the controversy. It is too much to expect that 
after complete approval of this abridgment of public 
discussion by the Supreme Court of Illinois, and after 
the opinion just announced, the injunction will not be 
enforced as written. So written, there could hardly be 
provided a more certain method wholly and completely 
to prevent all public discussion antagonistic to respond- 
ent’s method of selling milk. And it is claimed by the 
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members of the petitioning union that foreclosure of op- 
portunity for public discussion amounts to a death sen- 
tence for the method of business which gives them em- 
ployment. The decision here thus permits state control 
by injunction as a substitute for competitive discussion 
of a controversy of particular interest to the union, and 
a matter of public concern as well. 

A careful study of the entire record in this case con- 
vinces me that neither the findings nor the evidence, even 
viewed in the light most favorable to respondent, showed 
such imminent, clear and present danger * as to justify 
an abridgment of the rights of freedom of speech and 
the press. The picketing, which did not begin until 
September, 1934, has at all times been peaceful. Usually 
one picket, and never more than two, walked along the 
street bearing a sign. These pickets never impeded 
traffic either on the sidewalks or in the street, nor did 
they disturb any passersby or customers. In fact, it is 
stipulated in the record that pickets “made no threats 
against any of these storekeepers, but peacefully pick- 
eted these stores. They made no attempt to stop any 
customers or to stop delivery except insofar as their situ- 
ation and the signs they bore had that tendency.” There 
was no evidence to connect them with any kind or type 
of violence at any time or place. As was found by the 
master, this was in accordance with the instruction which 
was given to them by the union officials.” There is no 


* Cantwell v. Connecticut, 310 U. S. 296, 308; Carlson v. Cali- 
fornia, 310 U. S. 106, 113; Herndon v. Lowry, 301 U. S. 242, 258; 
Schenck v. United States, 249 U. 8. 47, 52. And see the concurring 
opinion of Justices Holmes and Brandeis in Whitney v. California, 
274 U.S. 357, 373, and the dissenting opinions of the same Justices in 
Gitlow v. New York, 268 U. 8. 652, 672-673; Pierce v. United States, 
252 U. S. 239, 255; Schaefer v. United States, 251 U. S. 466, 482; 
and Abrams v. United States, 250 U. 8. 616, 627. 

15 See note 2, supra. 
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evidence and no finding that dissemination of information 
by pickets stimulated anyone else to commit any act of 
violence. 

There was evidence that violence occurred—some com- 
mitted by identified persons and some by unidentified 
persons. A strike of farmers supplying most of Chicago’s 
milk took place in the early part of January, 1934. This 
strike practically stopped the inflow of milk into the city. 
As a result, the union drivers were ordered not to report 
for work on January 8 and 9, at the height of the strike. 
It was during this period that the larger part of the 
major acts of violence occurred. According to the com- 
plaint and the evidence, seven trucks were seized or dam- 
aged on the 8th and 9th of January, 1934, and one on 
the 6th. These are the only trucks that were ever seized 
or damaged, according to both the complaint and the evi- 
dence, and it was in connection with these seizures that 
the injuries to truck drivers, the shootings, and the 
threats referred to in this Court’s opinion took place. 
Undoubtedly, some of the members of the union partici- 
pated in this violence, as is shown by the fact that several 
were arrested, criminal prosecutions were instituted, and 
the cases later settled with the approval of the trial judge. 
It was eight months after this before any picketing oc- 
curred; four years afterwards before the trial judge 
granted an injunction, limited to violence alone; five 
years before the Supreme Court of Illinois directed a 
more stringent injunction against peaceful persuasion; 
and seven years before this Court sustained the injunc- 
tion. 

During the period of the farmers’ strike in 1934, and 
in the immediately succeeding months, five stores were 
either bombed or burned. Three union members were 
tried, convicted and sentenced to the penitentiary for 
arson in connection with one of these burnings. All of 
this violence took place many months before any of the 
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picketing occurred. In addition to these 1934 acts of 
violence, the evidence showed that one stench bomb was 
thrown into a store in 1935, one in 1936, and two in 1937. 
The identity of the persons throwing these stench bombs 
was not shown. 

The only other violence alleged or testified to was the 
breaking of windows in cut-rate stores. Most of the 
testimony as to these acts of violence was given by re- 
spondent’s vendors, and was extremely indefinite. The 
master made no findings as to specific acts of violence, 
nor as to the dates of their occurrence. Viewing the evi- 
dence in the light most favorable to respondent, how- 
ever, all of the acts of violence as to which any testimony 
was offered are gathered in the accompanying footnote.” 


16 




















ve Stores 
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1934. 34 8 5 4 
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Petitioners offered evidence that three men, with no union connec- 
tions whatsoever, confessed to and were convicted of the smashing 
of windows in twenty-four cut-rate milk stores in 1934, pursuant to 
an insurance racket. The master struck this evidence from the rec- 
ord, on respondent’s motion. 

In addition to the acts of violence enumerated in the foregoing 
table, there was evidence of six acts of violence in 1932, among them 
the bombing of Meadowmoor’s plant referred to in the opinion. Peti- 
tioners offered evidence to show that at that time respondent was 
gangster-dominated, and that the gangsters in question had sought 
to obtain control of the union, but this evidence was excluded. 

The opinion also refers to the beating of workers at a cut-rate 
dairy other than Meadowmoor. The master did not mention this 
incident in his findings, but it is referred to in the evidence, and from 
that source it appears that those beaten and told “to join the union” 
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It is on the basis of my study of the entire record that 
I rest my conclusion that the forfeiture of the right to 
free speech effected by the injunction is not warranted. 
In reaching this conclusion, I fully recognize that the 
union members guilty of violence were subject to pun- 
ishment in accordance with the principles of due process 
of law. And some of them have in fact been prosecuted 
and convicted. Punishment of lawless conduct is in ac- 
cord with the necessities of government and is essential 
to the peace and tranquillity of society. But it is going 
a long way to say that because of the acts of these few 
men, six thousand other members of their union can be 
denied the right to express their opinion to the extent 
accomplished by the sweeping injunction here sus- 
tained.’* Even those convicted of crime are not in this 
country punished by having their freedom of expression 
curtailed except under prison rules and regulations, and 
then only for the duration of their sentence. 

No one doubts that Illinois can protect its storekeepers 
from being coerced by fear of damage to their property 
from window-smashing, or burnings or bombings. And 
to that end Illinois is free to use all its vast resources 
and powers, nor should this Court stand in the way so 
long as Illinois does not take away from its people rights 
guaranteed to them by the Constitution of the United 
States. When clear and present danger of riot, disorder, 


were inside workers not eligible for membership in the petitioning 
union. 

“It is said that the decision here leaves the Illinois courts free to 
consider modification of the injunction. But whether modification is 
permissible or will in fact take place depends on Illinois law and Illi- 
nois courts. A statute can be modified or even repealed by subsequent 
legislation, but if upon its face it infringes the right of free speech it 
is invalid. And a court’s injunction, making a law for a particular 
case, can stand no higher than a legislature’s act, generally applicable 
to all the people. 
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interference with traffic upon the public streets, or other 
immediate threat to public safety, peace, or order appears, 
the power of the Illinois courts to prevent or punish is 
obvious."* Furthermore, this is true because a state has 
the power to adopt laws of general application to pro- 
vide that the streets shall be used for the purpose for 
which they primarily exist, and because the preservation 
of peace and order is one of the first duties of government. 
But in a series of cases we have held that local laws 
ostensibly passed pursuant to this admittedly possessed 
* general power could not be enforced in such a way as 
to amount to a prior censorship on freedom of expression, 
or to abridge that freedom as to those rightfully and 
lawfully on the streets.*® Illinois, like all the other states 
of the Union, is part of a national democratic system 
the continued existence of which depends upon the right’ 
of free discussion of public affairs—a right whose denial to 
some leads in the direction of its eventual denial to all. I 
am of opinion that the court’s injunction strikes directly 
at the heart of our government, and that deprivation of 
these essential liberties cannot be reconciled with the 
rights guaranteed to the people of this Nation by their 
Constitution. 


Mr. Justice DovueGuas concurs in this opinion. 
Mr. Justice REeEp, dissenting. 


My conclusion is that the injunction ordered by the 
Supreme Court of Illinois violates the constitutional 
rights of the Milk Wagon Drivers Union of Chicago, its 
officers and members. The Court reaches a contrary 


* Cantwell v. Connecticut, 310 U. S. 296, 308. 
* Lovell v. City of Griffin, 303 U. S. 444; Schneider v. State, 308 
U. S. 147; Thornhill v. Alabama, 310 U. 8. 88; Carlson v. California, 
310 U. S. 106; Cantwell v. Connecticut, 310 U. 8. 296. 
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result on the ground that a state may “authorize its 
courts to enjoin acts of picketing in themselves peaceful 
when they are enmeshed with contemporaneously violent 
conduct which is concededly outlawed.” Since this con- 
troversy, by virtue of the Court’s opinion, centers around 
picketing as a phase of free speech rather than around the 
more general topic of freedom of expression, I desire to 
state for myself the reasons which lead me to the con- 
viction that the judgment should be reversed. A prin- 
ciple is thus involved, as well as a dispute over the scope 
of a court injunction. 

The record shows inexcusable acts of violence, com- 
mitted at least in part by members of the union. For 
such conduct, the offenders are subject to punishment 
by the criminal laws of Illinois. The future conduct of 
the rioters is also subject to state control by injunction, 
exercised within the limits of the Constitution. The 
burden and the duty of maintaining law and order fall 
primarily on Illinois. Whether it chooses an injunction 
against violence alone or against violence and peaceful 
picketing, it must be assumed that its commands will 
be obeyed. It is a postulate of reasoned thinking that 
the judicial decrees will be faithfully carried out. This 
question then emerges. Is the right to picket peacefully 
an employer’s place of business lost for any period of 
future time by past acts of violence? The trial court, 
in this very case, while prohibiting all violence, permitted 
by its injunction the continuance of efforts by the union, 
either singly or in concert, to peaceably persuade others 
by picketing or other lawful means to support its con- 
tentions. 

Where nothing further appears, it is agreed that peace- 
ful picketing, since it is an exercise of freedom of speech, 
may not be prohibited by injunction or by statute. 
Thornhill v. Alabama, 310 U.S. 88; American Federation 
of Labor v. Swing, post, p. 321. It is equally clear that 
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the right to picket is not absolute. It may, if actually 
necessary, be limited, let us say, to two or three individ- 
uals at a time and their manner of expressing their views 
may be reasonably restricted to an orderly presentation. 
Thornhill y. Alabama, supra, 105. From the standpoint 
of the state, industrial controversy may not overstep the 
bounds of an appeal to reason and sympathy. 

The Court now determines that where there is a back- 
ground of violence, and inferentially, I think it must be 
admitted, that where there is a reasonable fear of vio- 
lence, the freedom of speech which is secured to all per- 
sons by the First and Fourteenth Amendments to the 
Constitution may be withdrawn. It finds its justifica- 
tion in the authority of Illinois to “protect its storekeep- 
ers from being coerced by fear of window-smashings or 
burnings or bombings.” The momentum of fear from 
past violence, it is thought, would reach over into the 
peaceful picketing of the future. This goes much farther 
than the injunction approved by this Court in Hague v. 
C. I. O., 307 U. S. 496, 517, which forbade interferences 
with the liberty of free speech but left to the guardians 
of public peace the right “to enforce law and order by 
lawful search and seizure or by arrest and production be- 
fore a judicial officer.” This authority of Illinois to pro- 
tect its storekeepers must be exercised, however, within 
the framework of the Constitution. If Illinois were not 
a member of the United States, but a sovereign without 
exterior political or social obligations, it would be in a 
position to use whatever means it or its courts might de- 
cide would best put an end to labor disturbances. As a 
state of the Union it is subject to the restraints of the 
Constitution. If the fear engendered by past miscon- 
-duct coerces storekeepers during peaceful picketing, the 
remedy lies in the maintenance of order, not in denial of 
free speech. Constitutional guarantees against oppres- 
sion are of value only when needed to challenge attacks. 
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The right to picket peacefully in industrial disputes 
is a recognized means for the marshaling of public opin- 
ion on the side of the worker. There is no finding that 
violence was planned or encouraged by the union. To 
deny this right of peaceful picketing to thousands be- 
cause of the violence of a few means the cutting off of 
one of the constitutionally protected ways in which or- 
derly adjustments of economic disputes are brought 
about. I cannot see that the constitutional problem is 
“totally different” because raised by a court decree rather 
than a statute. Constitutional guarantees are just as 
effective for the individual as they are for the general 
public. The principle contended for by petitioners is 
the right to tell their side of the story by peaceful picket- 
ing despite a state court’s view that such picketing may 
project fear from past violence into the future. In the 
last analysis we must ask ourselves whether this protec- 
tion against assumed fear of future coercion flowing from 
past violence is sufficient to justify the suspension of the 
constitutional guarantee of free speech. If picketing is 
prohibited here, the right maintained by Thornhill v. 
Alabama collapses on the first attack. 

This nation relies upon public discussion as one of the 
indispensable means to attain correct solutions of prob- 
lems of social welfare. Curtailment of free speech limits 
this open discussion. Our whole history teaches that 
adjustment of social relations through reason is possible 
while free speech is maintained. This Court has the 
solemn duty of determining when acts of legislation or 
decrees of courts infringe that right guaranteed to all 
citizens. Free speech may be absolutely prohibited only 
under the most pressing national emergencies. Those 
emergencies must be of the kind that justify the suspen- 
sion of the writ of habeas corpus or the suppression of 
the right of trial by jury. Nothing approaching this 
situation exists in this record and, in my judgment, the 
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action of the Supreme Court of Illinois in prohibiting 
peaceful picketing violates the constitutional rights of 
these petitioners. 





AMERICAN FEDERATION OF LABOR er at. v. 
SWING et AL. 


CERTIORARI TO THE SUPREME COURT OF ILLINOIS. 
No. 56. Argued December 13, 1940.—Decided February 10, 1941. 


The constitutional guarantee of freedom of discussion is infringed 
by the common law policy of a State limiting peaceful picketing 
by labor unions to cases in which the controversy is between the 
employer and his own employees. Pp. 323, 325. 

372 Ill. 91; 22 N. E. 2d 857, reversed. 


CertioraRiI, 310 U. 8. 620, to review the affirmance 
of a decree of the Appellate Court of Illinois, 298 Ill. 
App. 63, 18 N. E. 2d 258, which directed an injunction 
against picketing of a beauty shop by a labor union. 
The plaintiffs were the proprietor Swing and his 
employees. 


Mr. Walter F. Dodd, with whom Mr. Daniel D. Car- 
mell was on the brief, for petitioners. 


Mr. Myer N. Rosengard, with whom Mr. Samuel A. 
Rinella was on the brief, for respondents. 

The due process clause of the Fourteenth Amendment 
does not confer an absolute right to strike. The Amend- 
ment does not operate as a restraint upon the inherent 
power of the State to regulate and control the social and 
economic destiny of its citizens. Labor disputes involve 
internal, social and economic problems of the State; (ex- 
cept where the power to regulate or control is granted to 
the Federal Government by the Constitution .of the 


United States, either by direct grant or as an incident to 
301335°—41—_——-21 
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the exercise of granted power). Schechter Corp. v. 
United States, 295 U. S. 495; Carter v. Carter Coal Co., 
298 U.S. 238; Senn v. Tile Layers Union, 301 U.S. 468; 
Lauf v. Shinner & Co., 303 U.S. 323. 

Assuming that the judgment of a state court, enun- 
ciating the common law of the State, can be considered 
as a declaration of state policy and analogous to a state 
statute, the declaration of policy in this case is not an 
unreasonable or arbitrary exercise of state sovereignty. 
Nebbia v. New York, 291 U.S. 502; West Coast Hotel 
Co. v. Parrish, 300 U. 8. 379; National Labor Relations 
Board v. Jones & Laughlin, 301 U. S. 1; Minersville 
School District v. Gobitis, 310 U.S. 586. 

The objective sought to be attained by the trade union 
having been declared to be unlawful, the means used— 
the strike campaign, the picketing and patrolling—are 
necessarily unlawful as being a part of a conspiracy to 
damage and injure and in aid of an unlawful objective. 
slikens v. Wisconsin, 195 U.S. 194; American Steel Foun- 
dries v. Tri-City Council, 257 U.S. 184; Dorchy v. Kan- 
sas, 272 U. 8. 306; Meadowmoor Dairies v. Milk Wagon 
Drivers Union, 371 Ill. 377; Frankfurter & Greene, The 
Labor Injunction, p. 25. 

The due process clause does not grant an unbridled 
license to speak. Freedom of speech is always subject 
to the exercise of governmental regulation and control 
in the interest of public welfare. The Fourteenth 
Amendment recognizes the power of the State to deprive 
citizens of liberty and property, and even life, if done 
in the reasonable exercise of police power. Senn v. Tile 
Layers Union, 301 U. S. 468; Meadowmoor Dairies v. 
Milk Wagon Drivers Union, 371 Ill. 377. 

This case involves private parties, each side seeking 
to further its own economic well being. It is distinguish- 
able from an attempt on the part of the State to pass 
and enforce penal laws. The clear and present danger 
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rule should not be the test. Abrams v. United States, 
250 U. 8S. 616; Near v. Minnesota, 283 U. 8. 697. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


In Milk Wagon Drivers Union v. Meadowmoor 
Dairies, ante, p. 287, we held that acts of picketing when 
blended with violence may have a significance which 
neutralizes the constitutional immunity which such acts 
would have in isolation. When we took this case, 310 
U.S. 620, it seemed to present a similar problem. More 
thorough study of the record and full argument have re- 
duced the issue to this: is the constitutional guarantee 
of freedom of discussion infringed by the common law 
policy of a state forbidding resort to peaceful persuasion 
through picketing merely because there is no immediate 
employer-employee dispute? 

A union of those engaged in what the record describes 
as beauty work unsuccessfully tried to unionize Swing’s 
beauty parlor. Picketing of the shop followed. To en- 
join this interference with his business and with the free- 
dom of his workers not to join a union, Swing and his 
employees began the present suit. In addition, they 
charged the use of false placards in picketing and forcible 
behavior towards Swing’s customers. A preliminary in- 
junction was granted. Answers were then filed denying 
violence as well as falsity of the placards. The union 
also moved to strike the complaint and the trial court, 
finding the complaint wanting in equity, granted the mo- 
tion and dissolved the preliminary injunction. The ap- 
pellate court, one of Illinois’ intermediate courts of re- 
view, held that the trial court was in error. 298 Ill. App. 
63; 18 N. E. 2d 258. This action of the appellate court 
was affirmed by the state supreme court. 372 Ill. 91; 
22 N. E. 2d 857. It found that the complaint properly 
invoked equity for three reasons: (1) there was no dis- 
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pute between the employer and his immediate employees; 
(2) the placards were libelous; (3) there were acts of 
violence. Inasmuch as the supreme court affirmed the 
issuance merely of a preliminary injunction, we denied 
certiorari for want of a final judgment. 309 U. S. 659. 
Thereupon, although as we have seen issue had been 
formally joined on the claims of libel and violence, the 
appellate court, by a procedure unrevealed by the record 
and without opinion, entered a permanent injunction 
ranging from peaceful persuasion to acts of violence. 
The decree recited “that this Court and the Supreme 
Court of this State have held in this case, that, under 
the law of this State, peaceful picketing or peaceful 
persuasion are unlawful when conducted by strangers to 
the employer (i. e., where there is not a proximate relation 
of employees and employer), and that appellants are en- 
titled in this case to relief by injunction against the 
threat of such peaceful picketing or persuasion by appel- 
lees.” The union sought review of this decree in the 
supreme court by writ of error. Swing and his em- 
ployees moved to dismiss the writ because in seeking to 
obtain it the union had conceded that “all issues of the 
ease have been settled on prior appeal and that the de- 
cree entered by the appellate court is in conformity with 
the mandate issued” to the appellate court. The writ 
was dismissed. 

Such is the case as we extract it from a none too clear 
record. It thus appears that in passing upon the tem- 
porary injunction the supreme court of Illinois sustained 
it in part because of allegations of violence and libel. 
But our concern is with the final decree of the appellate 
court. On its face the permanent injunction in that de- 
cree rested on the explicit avowal that “peaceful per- 
suasion” was forbidden in this case because those who 
were enjoined were not in Swing’s employ. Moreover, 
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as we have seen, the supreme court of Illinois dismissed 
proceedings before it to review that decree on represen- 
tations that the decree was in accordance with its man- 
date on the temporary injunction. 

Since the case clearly presents a substantial claim of 

the right to free discussion and since, as we have fre- 
quently indicated, that right is to be guarded with a 
jealous eye, Herndon v. Lowry, 301 U. S. 242, 258; 
Schneider v. State, 308 U. S. 147, 161; United States v. 
Carolene Products Co., 304 U. 8. 144, 152n., it would be 
improper to dispose of the case otherwise than on the 
face of the decree, which is the judgment now under re- 
view. We are therefore not called upon to consider the 
applicability of Milk Wagon Drivers Union v. Meadow- 
moor Dairies, supra, the circumstances of which obvi- 
ously present quite a different situation from the control- 
ling allegations of violence and libel made in the present 
bill. 
- All that we have before us, then, is an instance of 
“peaceful persuasion” disentangled from violence and 
free from “picketing en masse or otherwise conducted” 
so as to occasion “imminent and aggravated danger.” 
Thornhill vy. Alabama, 310 U. 8. 88, 105. We are asked 
to sustain a decree which for purposes of this case asserts 
as the common law of a state that there can be no “peace- 
ful picketing or peaceful persuasion” in relation to any 
dispute between an employer and a trade union unless 
the employer’s own employees are in controversy with 
him. 

Such a ban of free communication is inconsistent with 
the guarantee of freedom of speech. That a state has 
ample power to regulate the local problems thrown up 
by modern industry and to preserve the peace is ax- 
iomatic. But not even these essential powers are un- 
fettered by the requirements of the Bill of Rights. The 
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scope of the Fourteenth Amendment is not confined by 
the notion of a particular state regarding the wise limits 
of an injunction in an industrial dispute, whether those 
limits be defined by statute or by the judicial organ of 
the state. A state cannot exclude workingmen from 
peacefully exercising the right of free communication by 
drawing the circle of economic competition between em- 
ployers and workers so small as to contain only an em- 
ployer and those directly employed by him. The inter- 
dependence of economic interest of all engaged in the 
same industry has become a commonplace. American 
Steel Foundries v. Tri-City Council, 257 U. 8. 184, 209. 
The right of free communication cannot therefore be 
mutilated by denying it to workers, in a dispute with an 
employer, even though they are not in his employ. Com- 
munication by such employees of the facts of a dispute, 
deemed by them to be relevant to their interests, can no 
more be barred because of concern for the economic inter- 
ests against which they are seeking to enlist public opinion 
than could the utterance protected in Thornhill’s 
case. “Members of a union might, without special statu- 
tory authorization by a State, make known the facts of 
a labor dispute, for freedom of speech is guaranteed by 
the Federal Constitution.” Senn v. Tile Layers Union, 
301 U.S. 468, 478. 

Reversed. 


Mr. Justice Buack and Mr. Justice DovcG.tas concur 
in the result. 


Mr. Justice Roserts, dissenting. 


I am unable to agree to the court’s disposition of 
this case. I think the writ should be dismissed or the 
judgment affirmed. 
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The record presents difficult questions concerning [II- 
linois procedure, as to which the parties are in disagree- 
ment, and we ought not to attempt to resolve them. 

The respondents filed a complaint in the Circuit Court, 
on which a temporary injunction issued. The petitioners 
answered. They also made a motion to dismiss the com- 
plaint and that motion was granted, with the result that 
the temporary injunction was dissolved. On appeal, the 
appellate court reversed the order dismissing the com- 
plaint. From that action an appeal was taken to the 
Supreme Court of the State, which affirmed the decree 
of the appellate court. On analysis of the complaint, 
the Supreme Court found that it charged that no dis- 
putes existed between the employer and his employees; 
that the petitioners had been indulging, and were con- 
tinuing to indulge, in a series of libels against the re- 
spondents; were indulging and were continuing to in- 
dulge, in threats and acts of violence. The grounds on 
which the court sustained the complaint as stating a cause 
of action in equity are summed up in the conclusion of its 
opinion thus: “A State or nation ceases to be sovereign 
if it tolerates within it any force other than its own, and 
that foree must be such as is established by law, directed 
by the courts, observing the principles of due process and 
equal protection of the law. To whatever extent these 
rules are violated we have lawlessness, and under such 
circumstances a court of equity will not pick and choose 
among the unlawful acts and threats but will enjoin the 
whole scheme.” 

Thereafter the record discloses merely that the cause 
came on for further hearing in the appellate court. We 
do not know whether that hearing was upon the bill 
and answers or upon the complaint and the motion to 
dismiss, and the parties are in grave dispute on the 
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subject. We do know from the record that the appellate 
court, after reciting the previous history of the case, 
including the affrmance of its judgment by the Supreme 
Court, and a statement that, under the law of Illinois, 
peaceful picketing is unlawful when conducted by stran- 
gers to the employer, coupled with the further statement 
that the respondents were entitled “in this case” to relief 
by injunction against the threat of such peaceful pick- 
eting, and that the respondents had maintained their 
complaint and the equities of the case were with them, 
the appellate court proceeded to decree “in accordance 
with the mandate of the Supreme Court of I[llinois,” that 
the petitioners should be enjoined from picketing or pa- 
trolling respondents’ shop, exhibiting signs and placards 
to persuade persons to refrain from entering the place 
of business and from acts of violence menacing or coerc- 
ing persons seeking employment from entering respond- 
ents’ place of business. 

From this final decree the petitioners sued out a writ 
of error in the Supreme Court of Illinois and the respond- 
ents moved to dismiss it for the reason that the order 
and opinion on the previous appeal “finally settles all 
the rights of the parties.” In the brief filed by the peti- 
tioners they stated: “The writ of error is here presented 
with knowledge that this court has fully settled all issues 
of the case in a prior review thereof and that the decree 
entered by the Appellate Court is in compliance with 
the mandate of this court... If this court adheres to 
the position in People v. Militzer, 301 Ill. 284, page 287; 
133 N. E. 761, that issues once decided on review will 
not be again considered on a second review, a final order 
in this case may properly dismiss the writ of error on 
the ground that all issues of the case have been settled 
on prior appeal and that the decree entered by the Appel- 




































SMITH v. O'GRADY. 
321 Syllabus. 


late Court is in conformity with the mandate issued to 
the Appellate Court by this Court.” 

The Supreme Court of Illinois, without opinion, sus- 
tained the motion and dismissed the writ of error. I am 
unable to say that this action was an affirmance of any 
recital in the decree of the appellate court respecting the 
legality of peaceful picketing disconnected with a con- 
tinued course of publishing libels, making threats, and 
using force. If the final decree was right on the ground 
stated by the Supreme Court in sustaining the temporary 
injunction; and if, under the Illinois practice, the affrm- 
ance of such a correct decree based on a previous opinion 
of the Supreme Court does not amount to the adoption 
of a preamble or recital of the decree, then we ought not 
to reverse the final decree of the Supreme Court, which, 
on the facts stated in the complaint, is correct when 
tested by the principles enunciated in Ethyl Gasoline 
Corp. v. United States, 309 U. S. 436, 461, and in Milk 
Wagon Drivers Union v. Meadowmoor Dairies, ante, p. 
287, because of a recital in the decree of the appellate 
court. 


The Cuter Justice joins in this opinion. 





SMITH v. O'GRADY, WARDEN. 


CERTIORARI TO THE SUPREME COURT OF NEBRASKA. 
No. 364. Argued January 17, 1941—Decided February 17, 1941. 


1. The remedy by habeas corpus is available in the courts of Ne- 
braska for determining whether the petitioner’s incarceration is in 
violation of the Federal Constitution. P. 331. 

2. A petition for habeas corpus alleging facts showing a case of in- 

earceration for a serious offense, resulting from a plea of guilty 

into the making of which the petitioner, an uneducated man un- 
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aided by counsel, was tricked by state officers, states a cause of 
action under the due process clause of the Fourteenth amendment. 
P. 334. 

Reversed. 


CERTIORARI, 311 U. S. 633, to review the affirmance of 
a judgment dismissing an application for writ of habeas 
corpus. 


Mr. William L. Marbury, Jr., for petitioner, acting 
under an assignment by the Court. 


Mr. Clarence S. Beck, Assistant Attorney General of 
Nebraska, with whom Messrs. Walter R. Johnson, Attor- 
ney General, H. Emerson Kokjer, and Charles F. Bon- 
gardt, Assistant Attorneys General, were on the brief, for 
respondent. 


Mr. Justice Buack delivered the opinion of the 
Court. 


The question presented is whether petitioner’s applica- 
tion for writ of habeas corpus filed in a Nebraska state 
court alleged facts which if proven entitled him to re- 
lease from prison because he was held pursuant to a 
court judgment rendered in violation of rights guaran- 
teed him by the federal Constitution. The trial court 
declined to issue the writ, holding that the petition failed 
to state a cause of action justifying the relief prayed. 
Without requiring the state to answer and without giv- 
ing petitioner an opportunity to prove his allegations, the 
application was dismissed. A motion for reconsideration, 
setting out additional facts, was similarly dismissed. On 
appeal, the Supreme Court of Nebraska affirmed, without 
opinion. 

The judgment of the Nebraska Supreme Court is a 
final and authoritative answer to petitioner’s contention 
that his imprisonment was illegal under the state’s con- 
stitution or laws. But petitioner also contended that 
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his imprisonment was illegal under the federal Consti- 
tution. And in denying the writ the Nebraska court 
necessarily held that petitioner’s allegations—even if 
proven in their entirety—would not entitle him to habeas 
corpus, even if the petition showed a deprivation of fed- 
erally protected rights. It was to review this question 
that we granted certiorari. 311 U.S. 633. 

But before examining the pleadings in order to deter- 
mine whether the allegations showed a deprivation of 
federally protected rights, it is necessary to consider a 
preliminary contention urged by the state. The tenor 
of this contention is that under Nebraska law petitioner 
could not have his asserted federal rights determined in 
habeas corpus proceedings. And, supporting this con- 
tention, there is in the record a letter to petitioner from 
the trial judge who originally denied the writ—a letter 
indicating that petitioner’s only relief from illegal im- 
prisonment was by application to the Nebraska Parole 
and Pardon Board. This letter is not, however, a judicial 
determination, and apparently no state statutes or court 
decisions compel the result it indicates. Nor can we 
lightly assume that Nebraska affords no corrective process 
for one who is imprisoned under a judgment rendered in 
violation of rights protected by the federal Constitution. 
That Constitution is the supreme law of the land, and 
“Upon the state courts, equally with the courts of the 
Union, rests the obligation to guard and enforce every 
right secured by that Constitution.”* Moreover, while 

*It is suggested that the Nebraska Supreme Court’s final judgment 
of affirmance rested on petitioner's failure to file a printed brief in 
that court, and that this was an adequate non-federal ground, pre- 
cluding our review of the federal question raised. But this contention 
is obviously not sound, because the Supreme Court denied petitioner’s 
motion for relief from the rule requiring printed briefs solely on the 
ground that upon examination of the whole record the court had 


found the appeal to be ‘without merit. 
* Mooney v. Holohan, 294 U.S. 103, 113. 
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the opinions of the Nebraska courts do not mark clearly 
the exact boundaries within which Nebraska confines the 
historic remedy of habeas corpus, the Nebraska Supreme 
Court has held that the writ was properly invoked to 
obtain release from imprisonment resulting from depriva- 
tion of constitutional rights.* Because of this, and be- 
cause a contrary conclusion would apparently mean that 
Nebraska provides no judicial remedy whatsoever for 
petitioner even though he can show he is imprisoned in 
violation of procedural safeguards commanded by the 
federal Constitution,‘ we are unable to reach the con- 
clusion that habeas corpus is unavailable to him under 
Nebraska law. 

It is therefore our duty to examine petitioner’s allega- 
tions in order to determine whether they show that his 
imprisonment is the result of a deprivation of rights 
guaranteed him by the federal Constitution. The heart 
of his charge is that he, an ignorant layman not repre- 
sented by counsel, was tricked into pleading guilty to a 
serious offense. Among the specific allegations are: 

Petitioner, without being informed of the charges 
against him, was arrested in one county, and then re- 
moved to another county for two days. There he was 
told he was wanted for burglary in a third county (Val- 
ley County), but would be dealt with leniently if he 
would plead guilty. After a long distance telephone con- 
versation between petitioner and a man identified as the 
prosecuting attorney of Valley County, a conversation ar- 
ranged and listened to by the Valley County sheriff, a 
sentence of not over three years was agreed upon. Peti- 
tioner was soon thereafter transferred to the Valley 


*In re Resler, 115 Neb. 335, 338-340; 212 N. W. 765. And see 
Kuwitzky v. O’Grady, 135 Neb. 466, 468; 282 N. W. 396. Cf. 
Darling v. Fenton, 120 Neb. 829; 235 N. W. 582. 

*See Newcomb v. State, 129 Neb. 69; 261 N. W. 765. 
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County jail. His efforts to get copies of the charges 
filed against him were unsuccessful, the sheriff telling 
him that this was “not necessary” since “everything had 
been ‘fixed.’” After three days in the Valley County 
jail, and “without ever having had a copy of the charge,” 
petitioner was taken before a trial judge, “summarily ar- 
raigned, and, upon his prearranged plea of guilty, sen- 
tenced, to his surprise and consternation, to a term of 
twenty years imprisonment in the Nebraska State Peni- 
tentiary.” Petitioner, an uneducated layman, had no 
knowledge of law or legal procedure, and had never before 
been arrested or been in a court room for any purpose 
whatsoever. Upon imposition of the twenty year sen- 
tence, however, he vigorously protested, asked the court 
and the prosecuting attorney for a copy of the charge 
to which he had pleaded guilty, and, this request being 
refused, asked permission to withdraw his plea of guilty, 
requested appointment of an attorney to advise and 
assist him, and asked that he be given a proper opportun- 
ity to defend himself. All of these requests were refused 
by the court, and “within the hour” he was on his way 
to the penitentiary, accompanied by the sheriff. After 
arriving at the penitentiary he discovered “that he had 
been duped and inveigled into entering a plea of guilty 
to a charge of burglary with explosives . . .,”” punishable 
in Nebraska by twenty years to life imprisonment. Sim- 
ple burglary, to which petitioner agreed to plead guilty, 
upon condition that he be sentenced to three years, car- 
ries a penalty of one to ten years. During the eight years 
petitioner has been in the penitentiary, he has done 
everything an uneducated person could do to bring his 
illegal imprisonment to the attention of the Nebraska 
authorities, but has not been able to get counsel because 
of lack of funds. His appeals to the Board of Pardons 
have been futile. Because of his ignorance of his rights, 
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and because of the trial court’s failure to appoint, and 
his inability to obtain, counsel, the original sentence was 
not appealed. 

These allegations, if true, undermine and invalidate 
the judgment upon which petitioner’s imprisonment rests. 
The circumstances under which petitioner asserts he was 
entrapped and imprisoned in the penitentiary are wholly 
irreconcilable with the constitutional safeguards of due 
process. For his petition presents a picture of a defend- 
ant, without counsel, bewildered by court processes 
strange and unfamiliar to him, and inveigled by false 
statements of state law enforcement officers into entering 
a plea of guilty. The petitioner charged that he had 
been denied any real notice of the true nature of the 
charge against him, the first and most universally rec- 
ognized requirement of due process; that because of de- 
ception by the state’s representatives he had pleaded 
guilty to a charge punishable by twenty years to life 
imprisonment; that his request for the benefit and ad- 
vice of counsel had been denied by the court; and that 
he had been rushed to the penitentiary where his ignor- 
ance, confinement and poverty had precluded the pos- 
sibility of his securing counsel in order to challenge the 
procedure by regular processes of appeal. If these things 
happened, petitioner is imprisoned under a judgment in- 
valid because obtained in violation of procedural guaran- 
ties protected against state invasion through the Four- 
teenth Amendment.® The state court erroneously de- 
cided that the petition stated no cause of action. If 
petitioner can prove his allegations the judgment upon 
which his imprisonment rests was rendered in violation 
of due process and cannot stand. 

Reversed and remanded. 


*Cf. Walker v. Johnston, ante, p. 275; Johnson v. Zerbst, 304 U.S. 
458; Mooney v. Holohan, 294 U. S. 103. And see Chambers v. 
Florida, 309 U. §. 227. 
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BROWDER v. UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 287. Argued January 16, 1941—Decided February 17, 1941. 


1. A citizen of the United States who willfully and knowingly uses 
a United States passport which was secured by a false statement, 
is guilty of an offense under § 2 of the Passport Title of the Act 
of June 15, 1917, when the use was for the purpose of establishing 
his identity and citizenship and consequent right to reénter this 
country from abroad. P. 337. 

2. The term “willful” often denotes an intentional, as distinguished 
from an accidental, act. P. 342. 

113 F. 2d 97, affirmed. 


CrERTIORARI, 311 U. S. 631, to review the affirmance 
of a sentence on two counts of an indictment. 


Mr. Carl S. Stern, with whom Carol King was on the 
brief, for petitioner. 


Mr. John T. Cahill, with whom Solicitor General Bid- 
dle, Assistant Attorney General Berge, and Messrs. Her- 
bert Wechsler, Raoul Berger, and Robert L. Werner 
were on the brief, for the United States. 


Mr. Justice Reep delivered the opinion of the 
Court. 


The question is whether the use by an American citi- 
zen of a passport obtained by false statements to facili- 
tate reéntry into the United States is a “use” within 
§ 2 of the Passport Title of the Act of June 15, 1917," 


*40 Stat. 217, 227, Title IX: 

“Sec. 2. Whoever shall willfully and knowingly make any false 
statement in an application for passport with intent to induce or 
secure the issuance of a passport under the authority of the United 
States, either for his own use or the use of another, contrary to the 
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and, if so, whether petitioner was properly convicted of 
a “willful” use. We brought the case here because of 
its importance in the administration of the passport 
laws. 

Section 2 provides that whoever shall either make a 
false statement in an application for a passport or “shall 
willfully and knowingly use . . . any passport the issue 
of which was secured in any way by reason of any false 
statement, shall be fined not more than $2,000 or impris- 
oned not more than five years or both.” The indictment 
in two counts charged that petitioner, having secured 
a passport by a false statement, willfully and knowingly 
used it on April 30, 1937, and again on February 15, 1938, 
each time by presenting it to an immigration inspector 
to gain entry into the United States. The proof showed 
that petitioner, a native-born American citizen, had in 
1921, 1927 and 1931 obtained passports under different 
assumed names by means of false statements. In 1934 
petitioner applied for a passport in his own name. The 
application blank contained the clause: “My last pass- 
port was obtained from ................ and is sub- 
mitted herewith for cancellation.” Despite the three 
passports previously issued to him, petitioner wrote 
“none” in the blank space, then signed the application 
and swore to the truth of its contents. The Government 
issued him a passport, which was later extended upon 
a renewal application until September 1, 1938. Return- 
ing from Europe in April, 1937, and again in February, 


laws regulating the issuance of passports or the rules prescribed pur- 
suant to such laws, or whoever shall willfully and knowingly use or 
attempt to use, or furnish to another for use, any passport the issue 
of which was secured in any way by reason of any false statement, 
shall be fined not more than $2,000 or imprisoned not more tKan five 
years or both.” 

By the Act of March 28, 1940, the maximum term of imprison- 
ment under this section was increased to ten years. 54 Stat. 80. 
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1938, petitioner showed his passport to an inspector to 
identify himself and establish his citizenship and conse- 
quent right to reénter the United States. The jury con- 
victed him on both counts for willfully using a passport 
secured by a false statement, and the District Court 
sentenced him to two years’ imprisonment and a fine of 
$1,000 on each count, the terms to run consecutively. 
The Cireuit Court of Appeals affirmed.* At the time 
of the indictment, the statute of limitations had run 
on the obtaining of the passport by a false statement 
(18 U.S. C. § 582). 

Petitioner contends that the indictment is for the “use” 
“of a passport as truthful proof of his Kansas birth.” 
Since the “use” to prove an admitted fact—his American 
citizenship—was innocent, it is urged, no statutory pro- 
hibition was violated. The indictment, however, 
charges that petitioner “used ...a passport... the 
issue of which he secured by reason of a false state- 
ment ... in the application therefor.” The language 
of the indictment conforms to the definition of the offense 
in the statute, as the use of “any passport the issue of 
which was secured in any way by reason of any false 
statement.” The balanced form of $2, quoted above 
at note 1, shows that the Congress viewed with concern 
and punished with equal severity the securing of pass- 
ports by false statements and their use. The crimes 
denounced are not the securing or the use but either of 
such actions made criminal only by the false statements 
in the procurement of the passport. If the misrepre- 
sentation is withdrawn nothing culpable remains in the 
use. A condemned use of a passport secured by the 
fraud seems obviously within the act. 

A more difficult issue emerges from petitioner’s asser- 
tion that the use proven here is not the kind of use 
covered by the statute. He finds the prohibitions di- 


*113 F. 2d 97. 


301335°——41 
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rected against “dishonest uses of the safe-conduct of 
the United States in foreign relations.” Such use must 
be “willful and knowing,” an expression said to bear 
the connotation of evil or dishonest. Attention is called 
to alleged passport frauds of about the time of the pas- 
sage of the passport sections and to the recommendation 
of the Attorney General that Congress pass legislation 
against the fraudulent use of passports.* These are 
brought forward as indicative of the purpose of Congress 
to punish fraudulent uses or those uses abroad which 
would involve misuse of the privilege, under international 
law, of traveling through foreign countries. 

It is quite true that passports are used chiefly in for- 
eign travel. There is no limitation, however, to that 
field and surely the close connection between foreign 
travel and reéntry to this country is obvious. The plain 
meaning of the words of the act covers this use. No 
single argument has more weight in statutory interpreta- 
tion than this.* | Nothing in the legislative history is 
brought to our attention which indicates any other pur- 
pose in Congress than that expressed by the words of the 
act. The final form of the enactment did not vary in 
this particular portion from the bill originally intro- 
duced.’ The Government does not urge that every use 
of a fraudulent passport is violative of the act but only 
those “uses in connection with travel which are a part of 
the ordinary incentives for obtaining passports.” Cer- 
tainly the use to prove citizenship on reéntry to the 
country is within the ordinary incentives.’ It is en- 


* Report of the Attorney General (1916), p. 17. 

*United States v. American Trucking Associations, 310 U. 8. 534, 
543. 

*H. R. 291, 65th Cong. 

*Since 1929, the State Department has carried substantially the 
following suggestion in its “Notice to Bearers of Passports”: “22. An 
American citizen leaving the United States for a country where pass- 
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tirely clear from the record that passports were customar- 
ily used to prove the bearer’s citizenship on reéntry into 
the United States at the time of this alleged offense. The 
use of a passport for reéntry is now routine, although 
neither at the time of the passage of the act nor at 
present are passports required of citizens on reéntry. 
Our conclusion is not weakened by the fact that the Act 
of May 22, 1918,° which required citizens to use passports 
to depart from or enter the United States, was permitted 
to expire after the war emergency. While passports no 
longer were required for reéntry, their use for that pur- 
pose afterwards became both convenient and customary. 

The fact that at the time of the passage of the act, 
passports were not customarily used by citizens to assure 
easy reéntry is brought forward by petitioner to support 
the argument that Congress did not intend to punish uses 
such as the one charged here. There is nothing in the 
legislative history to indicate that Congress considered 
the question of use by returning citizens. Old crimes, 
however, may be committed under new conditions. Old 
laws apply to changed situations.* The reach of the act 
is not sustained or opposed by the fact that it is sought 
to bring new situations under its terms. While a statute 


ports are not required is nevertheless advised to carry a passport, 
except in travel to Canada or Mexico. The passport may later save 
the time and inconvenience of applying for one abroad should the 
holder desire to travel in countries where passports are required. It 
will also enable the holder to establish his American citizenship upon 
his return to the United States and thus facilitate his entry. Ameri- 
can citizens who leave the United States without passports should 
carry with them proof of their citizenship, such as birth, baptism, 
or naturalization certificates.” 

*40 Stat. 559. 

“Cf. Cain v. Bowlby, 114 F. 2d 519, 522, and cases and instances 
there cited; Maxwell, Interpretation of Statutes, (7th ed. 1929) pp. 
69-70. 

* Newman v. Arthur; 109 U. §. 132, 138; Pickhardt v. Merritt, 132 
U. 8. 252, 257; De Lima v. Bidwell, 182 U. 8. 1, 197. 
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speaks from its enactment, even a criminal statute em- 
braces everything which subsequently falls within its 
scope.” The use here charged under these tests was 
clearly within the scope of the act. The purpose of this 
act was to punish the use of passports obtained by false 
statements. 

There is the further contention that the Government’s 
construction of the word “use” would make criminal, 
under other sections of the act, the presentation of ex- 
pired passports for the purpose of identifying citizens 
returning from Mexico, Bermuda and Canada. Peti- 
tioner urges that such uses, though frequent and appar- 
ently acquiesced in by the authorities, would then violate 
§ 3, which prohibits a use “in violation of the conditions 
or restrictions therein contained,” and also § 4, which 
prohibits the use of a passport “validly issued which has 
become void by the occurrence of any condition therein 
prescribed invalidating the same.” The question of the 
meaning of other sections is not before us. Considered 
solely from the standpoint of their analogy to § 2, the 
use of expired passports to identify the holder seems en- 
tirely different from the use of a passport obtained by 
false statements. The vice in the latter is congenital. 
Its willful use is prohibited. 

Petitioner points out, however, that the use must be 
“willfully and knowingly.” In his view this means a use 
which is dishonest in addition to or apart from the dis- 
honesty in obtaining the passport, and which is in itself 
evil “as the use of a passport to invoke fraudulently the 
protection of the United States abroad.” Further it is 
said this evil must be the kind of evil within the spirit 
and intendment of the act. But the statute plainly does 


” State v. Butler, 42 N. M. 271, 274; 76 P. 2d 1149; Common- 
wealth y. Tilley, 28 N. E. 2d 245 (Mass.); People v. Hines, 284 N. Y. 
93, 104; 29 N. E. 2d 483. 
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not purport to punish fraudulent or dishonest use other 
than such as is involved in the use of a passport dis- 
honestly obtained, None of its words suggest that 
fraudulent use is an element of the crime. The statute 
is aimed at the protection of the integrity of United 
States passports. It penalizes both procuring the pass- 
port by a false statement and its use when so procured. 
The crime of “use” is complete when the passport so 
obtained is used willfully and knowingly. 

Read in its context the phrase “willfully and know- 
ingly,” as the trial court charged the jury, can be taken 
only as meaning “deliberately and with knowledge and 
not something which is merely careless or negligent or 
inadvertent.” No exception was taken to this instruc- 
tion. The point at issue arises because a motion was 
denied to dismiss the indictment on the ground that 
“the government’s case is fatally defective in that it 
lacks the most essential ingredient of the entire case; 
namely, the criminal intent of the defendant at the time 
of the alleged act”; that there is “no proof that there 
was a knowing and willful use to gain entry.” Peti- 
tioner relies upon United States v. Murdock.“ That 
case affirmed a reversal of conviction for a violation of 
$1114 (a) of the Revenue Act of 1926 and a like sec- 
tion of the 1928 act. These sections made it a mis- 
demeanor for a taxpayer to “willfully” fail to supply in- 
formation in regard to income. The taxpayer refused 
the information on the ground of privilege from fear of 
self-incrimination. At the time the law upon the point 
was uncertain. This reasonable fear, this Court held, 
entitled the taxpayer to requested instruction on his good 
faith in refusing to answer. This claim of constitutional 
right is quite different from the claim here of a right to 
use a passport obtained by false representation, contrary 


* 290 U. S. 389, 394. 








342 OCTOBER TERM, 1940. 
Syllabus. 312 U.S. 


to the express words of the statute, because there was no 
ulterior evil purpose in mind. The Murdock opinion 
recognizes, p. 394, that the word “willful” often denotes 
an intentional as distinguished from an accidental act. 
Once the basic wrong under this passport statute is com- 
pleted, that is the securing of a passport by a false state- 
ment, any intentional use of that passport in travel is 
punishable. 

Other suggestions as a basis for reversal are made. 


These do not require particular comment. 
Affirmed. 


Mr. Justice Murpuy took no part in the considera- 
tion or decision of this case. 





WARSZOWER v. UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 338. Argued January 16, 17, 1941—Decided February 17, 1941. 


1. A citizen of the United States who willfully and knowingly uses 
a United States passport which was secured by a false statement, 
is guilty of an offense under §2 of the Passport Title of the 
Act of June 15, 1917, when the use was for the purpose of estab- 
lishing his identity and citizenship and consequent right to reénter 
this-country from abroad. Browder v. United States, ante, p. 335. 
P. 343. 

2. Evidence consisting of a ship’s manifest of incoming United States 
citizens with their names and the numbers of their respective 
passports, and the testimony of an immigration inspector as to 
his practice of examining the passports in such cases, checking 
their numbers with those on the manifest,—held sufficient to go to 
the jury on the question whether the prisoner presented his pass- 
port on entering the country. P. 344. 

3. Statements that were made by an accused before the commission 
of the crime charged and which are inconsistent with his innocence 
are admissible in evidence without corroborative proof. P. 347. 

113 F. 2d 100, affirmed. 
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CERTIORARI, 311 U. S. 631, to review the affrmance of 
a sentence under an indictment. 


Mr. Osmond K. Fraenkel, with whom Mr. Edward I. 
Aronow was on the brief, for petitioner. 


Mr. John T. Cahill, with whom Solicitor General Bid- 
dle, Assistant Attorney General Berge, and Messrs. Her- 
bert Wechsler and Robert L. Werner were on the brief, 
for the United States. 


Mr. Justice Reep delivered the opinion of the 
Court. 


This case is similar to Browder v. United States, ante, 
p. 335. This petitioner also was indicted for the use of 
a passport for the purpose of entering the United States, 
which passport had been secured by false statements in 
the application for its issue. We granted certiorari be- 
cause of the contention that this use of the passport was 
not prohibited by § 2, Title IX of the Act of June 15, 
1917, and because of a conflict on a rule of evidence, re- 
ferred to by the Circuit Court of Appeals. 

The false statements charged were with respect to pe- 
titioner’s name, citizenship, place of birth and residence 
abroad and the use relied upon was the presentation of 
the passport to an immigration inspector. A jury con- 
victed petitioner, a sentence of two years was imposed 
and that judgment was affirmed by the Circuit Court of 
Appeals.” 

As grounds for reversal petitioner urges (1) that the 
presentation of a wrongfully held passport to an immi- 
gration officer upon landing is not a use within the stat- 
ute; (2) that the evidence of the use was insufficient to 
justify the submission of the case to the jury; and (3) 
that conviction was obtained by the use of admissions 


*113 F. 2d 100. 
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before the crime, without corroboration, to establish 
necessary elements of the charge. 

Nothing need be added to the discussion in the Brow- 
der case of the illegality of this use. There are no marks 
of differentiation. 

Proof of Presentation.—Petitioner’s argument that the 
proof of presentation of the passport was insufficient rests 
upon the testimony of the inspector, which was based on 
the manifest of United States citizens arriving on the 
S. S. Normandie on September 30, 1937. The manifest 
contains a list of names, accompanied by passport num- 
bers and other information. Next to each name appears 
a check mark by the inspector. The list includes “Rob- 
ert Wiener,” the holder of passport No. 332,207, which is 
the passport issued to petitioner. The inspector testi- 
fied that he had no independent recollection of the ar- 
rival of this Robert Wiener, but that from looking at the 
manifest he could say that the passport had been pre- 
sented to him, because “it is my invariable practice when 
the number of the passport appears on the manifest to 
ask for that passport and have it shown to me... by 
the passenger.” On _ cross-examination the inspector 
stated that he himself did not make any writing on the 
manifest as to what the people showed him. This col- 
loquy then occurred: 


“The Court. ...do you make any entry on the 
manifest when a man identifies himself as an American 
citizen? 


The Wirness. The whole manifest is of American 
citizens. 

The Court. And when the man presented his passport 
what did you do? 

The Witness. That check mark shows he was admit- 
ted as a United States citizen. 

The Court. On a passport? 

The Witness. Not necessarily. 

The Court. Can you tell us whether he had a pass- 
port? 
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The Wirness. From the fact the number of the pass- 
port appears there. 


Q. And you checked 

Mr. Fowter. That is objected to. 

Q. Did you check the information on the manifest with 
information in the passport? 

A. That is correct.” 
The petitioner asks reversal because of the answer “Not 
necessarily,” contending this shows that the check mark 
did not inescapably indicate the presentation of a pass- 
port. The Government argues that the check mark was 
intended merely to show admission as a citizen and that 
the language does not nullify or indeed impugn the direct 
assertions of the inspector. We are clear that this testi- 
mony as a whole justified the submission to the jury at 
any rate and its conclusion that petitioner actually used 
his passport in securing admission to this country. 

Corroboration of Admissions—The prosecution had 
the burden of proving that the passport was obtained by 
the use of false statements. As the trial court instructed 
the jury it might convict if any one of the statements 
charged in the indictment to be false was found false, it 
is necessary before affirmance is justified to decide 
whether there was adequate evidence to support the 
charge of falsity as to each of the statements. Petitioner 
contends that as to the allegedly false statements of 
American citizenship and no prior residence outside the 
United States, there was no proof of falsity except ad- 
missions to the contrary made by petitioner prior to the 
use of the passport. Such admissions, it is urged, require 
corroboration. This argument is drawn from the require- 
ment of corroboration as to confessions after the crime.’ 





* Wharton, Criminal Law (12th Ed.) §§ 357, 359; Daeche v. United 
States, 250 F. 566; Wigmore, Evidence (3rd Ed.) §§ 2070-71; 
Chamberlayne, Modern Law of Evidence § 1598; Underhill, Criminal 
Evidence (4th Ed.) p. 42. 
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As a corollary, it is said that the corroboration must reach 
to each element of the corpus delicti.* 

To establish that petitioner was not a citizen of the 
United States and that he had resided abroad, the Gov- 
ernment relied on the following proof: The manifest of 
alien passengers of the S. S. Haverford, which arrived at 
Philadelphia on March 27, 1914, stated that Welwel 
Warszower, age 21, was a citizen or subject of Russia, 
whose last permanent residence was in Vikolsk, Russia, 
where his father lived; that he had never been in the 
United States before; and that he had been born in 
Radajenko, Russia. Although the officer who had ex- 
amined Warszower on this occasion was dead, the boarding 
officer testified it was the practice to check all answers on 
the manifest with the alien personally before allowing him 
to enter. Three years later, on June 5, 1917, petitioner 
registered for the draft under the name of William 
Weiner”; he stated he was an alien born in Russia on 
September 5, 1893, and a citizen or subject of Russia. 
Petitioner furnished the same information in a draft 
questionnaire returned on December 31, 1917, where he 
also stated that he spoke Russian, that he arrived in this 
country at Philadelphia on March 28, 1914, on the S. S. 
Haverford, that his parents had not been naturalized, 
that he had not taken out first papers, and that he was 
willing to return to Russia and enter its military service. 
In 1932, preparatory to traveling abroad, petitioner ap- 
plied for a reéntry permit, which is required only of 
aliens. To support his application he showed the in- 
spection card issued to him in 1914 upon his arrival in 
Philadelphia, and stated that he was born on September 
5, 1893, at Kiev, Russia, which was his last permanent 
residence before his arrival in Philadelphia. The Gov- 
ernment also showed that petitioner had never applied 


*Cf. Forte v. United States, 68 App. D. C. 111; 94 F. 2d 236. 
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for naturalization under his own name, or the names 
“Weiner” or “Wiener,” which he on occasion used. In 
his 1936 application for a passport in the name of Rob- 
ert William Wiener, petitioner submitted a certified tran- 
script of an entry in the Atlantic City birth records that 
a person of that name was born there September 5, 1896, 
but at the trial the Government proved the entry a 
forgery. 

The rule requiring corroboration of confessions pro- 
tects the administration of the criminal law against er- 
rors in convictions based upon untrue confessions alone. 
Where the inconsistent statement was made prior to the 
crime this danger does not exist.* Therefore we are of 
the view that such admissions do not need to be cor- 
roborated. They contain none of the inherent weak- 
nesses of confessions or admissions after the fact. Cases 
in the circuits are cited by petitioner to the contrary. 
In Gulotta v. United States,’ the decision turned on the 
similarity of confessions and admissions rather than upon 
any differences between admissions before and after the 
fact. In Duncan v. United States® and in Gordnier v. 
United States* the conclusion was reached without any 
comment upon this difference. Our consideration of the 
effect of admissions prior to the crime leads us to the 
other conclusion.* 

The law requires that a jury be convinced beyond a 
reasonable doubt of the defendant’s guilt. An uncor- 
roborated confession or evidence of perjury, given by one 
witness only,® does not as a matter of law establish be- 


‘Wigmore, supra. 

°113 F. 2d 683. 

°68 F. 2d 136. 

*261 F. 910. 

“Cf. Miles v. United States, 103 U. 8. 304. 

* Phair v. United States, 60 F. 2d 953. Cf. United States v. Harris, 
311 U. S. 292. 
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yond a reasonable doubt the commission of a crime, but 
these are exceptions to the normal requirement that 
disputed questions of fact are to be submitted to the 
jury under appropriate instructions. In this case the 
earlier statements of birth and therefore necessarily of 
residence outside of the United States, if believed by the 
jury, prove the falsity of the statements to the contrary 
in the application. Where the crime charged is a false 
statement and where it finds its only proof in admissions 
to the contrary prior to the act set out in the indictment, 
it may be unlikely that a jury will conclude that the 
falsity of the later statement is proven beyond a reason- 
able doubt, but such evidence justifies submission of the 
question to them. 

In this present case there was other evidence of the 
falsity of the disputed statements in the application, 
The manifest of the S. S. Haverford showed petitioner’s 
arrival and classification as an alien at Philadelphia in 
1914. The forged birth certificate adds to the proof of 
foreign birth by showing an effort to establish American 
nativity by false means, and the Government’s proof of 
the absence of any attempt at naturalization supports 
the allegation of false statement as to citizenship. 


Affirmed. 


Mr. Justice Murpuy took no part in the consideration 
or decision of this case. 
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"FEDERAL TRADE COMMISSION v. BUNTE 
BROTHERS, INC. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 85. Argued January 6, 1941—Decided February 17, 1941. 


1. The Federal Trade Commission is without authority under § 5 
of the Federal Trade Commission Act to prevent a candy manu- 
facturer within a State from selling, wholly within that State, 
candy in so-called “break and take” assortments. P. 350. 

2. Such selling is not a method of competition “in [interstate] com- 
merce” within the meaning of the Act, and therefore not within 
the jurisdiction of the Commission, even though it be in compe- 
tition with and affect the sales of out-of-state manufacturers 
who are barred from selling “break and take” assortments in in- 
terstate commerce as an unfair method of competition. P. 351. 

3. The phrase “unfair methods of competition in [interstate] com- 
merce,” as used in the Federal Trade Commission Act, is not to 
be construed as though it meant “unfair methods of competition 
in any way affecting interstate commerce.” P. 355. 

110 F. 2d 412, affirmed. 


~ 


CERTIORARI, 311 U.S. 624, to review a judgment setting 
aside an order of the Federal Trade Commission. 


Mr. Hugh B. Coz, with whom Solicitor General Bid- 
dle, Assistant Attorney General Arnold, and Messrs. 
Charles H. Weston and W. T. Kelley were on the brief, 
for petitioner. 


Mr. Theodore E. Rein, with whom Mr. Samuel G. 
Clawson was on the brief, for respondent. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


The Federal Trade Commission found that Bunte 
Brothers, candy manufacturers in Illinois, sold products 
there in what the trade calls “break and take” packages, 
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which makes the amount the purchaser receives depehd- 
ent upon chance; and that thereby it was enabled in the 
Illinois market to compete unfairly with manufacturers 
outside of Illinois who could not indulge in this device 
because the Trade Commission has barred “break and 
take” packages as an “unfair method of competition.” 
Federal Trade Commission Act, $ 5 (a), 38 Stat. 719, 
as amended, 15 U.S. C. § 45, Federal Trade Comm'n v. 
Keppel & Bro., 291 U. 8. 304. Deeming the “break and 
take” sales unfair methods of competition under § 5, 
even though the sales took place wholly within Illinois, 
the Commission forbade Bunte Brothers further use of 
the device. The circuit court of appeals set aside the 
order, 110 F. 2d 412, and we brought the case here be- 
cause the issue at stake presents an important aspect 
of the interplay of state and federal authority. 311 
U. 8. 624. 

The scope of § 5 is in controversy." That section, the 
court below held, authorizes the Commission to proceed 
only against business practices employed in interstate 
commerce. The Commission urges that its powers are not 
so restricted, that it may also proscribe unfair methods 
used in intrastate sales when these result in a handicap to 
interstate competitors. 

While one may not end with the words of a disputed 
statute, one certainly begins there. “Unfair methods of 
competition in commerce” are the concern of § 5, and 
the Commission is “directed to prevent persons... 
from using unfair methods of competition in com- 


* “Sec. 5. (a) Unfair methods of competition in commerce, and un- 
fair or deceptive acts or practices in commerce, are hereby declared 
unlawful. 

“The Commission is hereby empowered and directed to prevent 
persons, partnerships, or corporations . . . from using unfair methods 
of competition in commerce and unfair or deceptive acts or practices 
in commerce.” 
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”? 


merce...” The “commerce” in which these methods 
are barred is interstate commerce.’ Neither ordinary 
English speech nor the considered language of legisla- 
tion would aptly describe the sales by Bunte Brothers of 
its “break and take” assortments in Illinois as “using 
unfair methods of competition in [interstate] commerce.” 
When in order to protect interstate commerce Congress has 
regulated activities which in isolation are merely local, 
it has normally conveyed its purpose explicitly. See 
for example, National Labor Relations Act, §$ 2 (7), 
9 (c), 10 (a), 49 Stat. 450, 453, 29 U. S. C. $$ 152 (7), 159 
(c), 160 (a); Bituminous Coal Act, § 4-A, 50 Stat. 83. 
15 U.S. C. § 834; Federal Employers’ Liability Act, § 1, 
35 Stat. 65, as amended, 53 Stat. 1404, 45 U.S. C. § 51. 
To be sure, the construction of every such statute pre- 
sents a unique problem in which words derive vitality 
from the aim and nature of the specific legislation. But 
bearing in mind that in ascertaining the scope of con- 
gressional legislation a due regard for a proper adjust- 
ment of the local and national interests in our federal 
scheme must always be in the background, we ought not 
to find in § 5 radiations beyond the obvious meaning of 
language unless otherwise the purpose of the Act would 
be defeated. Minnesota Rate Cases, 230 U. 8S. 352, 
398-412. 

That for a quarter century the Commission has made 
no such claim is a powerful indication that effective en- 
forcement of the Trade Commission Act is not dependent 


* “Sec. 4. The words defined in this section shall have the following 
meaning when found in this Act, to wit: 

“ ‘Commerce’ means commerce among the several States or with 
foreign nations, or in any Territory of the United States or in the 
District of Columbia, or between any such Territory and another, or 
between any such Territory and any state or foreign nation, or 
between the District of Columbia and any State or Territory or 
foreign nation.” 
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on control over intrastate transactions.’ Authority ac- 
tually granted by Congress of course cannot evaporate 
through lack of administrative exercise. But just as es- 
tablished practice may shed light on the extent of power 
conveyed by general statutory language, so the want of 
assertion of power by those who presumably would be 
alert to exercise it, is equally significant in determining 
whether such power was actually conferred. See Nor- 
wegian Nitrogen Co. v. United States, 288 U. 8. 294, 315. 
This practical construction of the Act by those entrusted 
with its administration is reinforced by the Commis- 
sion’s unsuccessful attempt in 1935 to secure from Con- 
gress an express grant of authority over transactions “af- 
fecting” commerce in addition to its control of practices 
in commerce. 8S. Rep. No. 46, 74th Cong., Ist Sess. 
These circumstances are all the more significant in that 
during the whole of the Commission’s life the so-called 
Shreveport doctrine operated in the regulatory field com- 
mitted to the Interstate Commerce Commission. And 
it is that doctrine which gives the contention of the Trade 
Commission its strongest support. 


*The Commission makes no claim of a contrary administrative 
practice. The cases which it cites in no way mitigate what is stated 
in the text of the opinion. (1) Counsel for the Commission appar- 
ently argued for recognition of the power claimed here in Canfield 
Oil Co. vy. Federal Trade Comm'n, 274 F. 571, but the Commission 
had made no findings of discrimination against commerce and had 
only found that the Oil Company was engaged in commerce. (2) 
The jurisdiction sustained in Chamber of Commerce of Minneapolis 
v. Federal Trade Comm'n, 13 F. 2d 673, was very different from that 
claimed here. It rested on the fact that the Chamber conducted a 
market for grain in the current of interstate commerce. See Chicago 
Board of Trade vy. Olsen, 262 U. 8. 1, and cases cited. (3) The order 
of the Commission reviewed in California Rice Industry v. Federal 
Trade Comm'n, 102 F. 2d 716, resulted from proceedings instituted 
more than a year after this proceeding against Bunte Brothers had 
begun. 
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Translation of an implication drawn from the special 
aspects of one statute to a totally different statute is 
treacherous business. The Interstate Commerce Act and 
the Federal Trade Commission Act are widely disparate 
in their historic settings, in the enterprises which they 
affect, in the range of control they exercise, and in the 
relation of these controls to the functioning of the federal 
system. We need not at this late day rehearse the con- 
siderations that led to the Shreveport decision. Hous- 
ton, E. & W. T. Ry. Co. vy. United States, 234 U. S. 342. 
The nub of it, in the language of Chief Justice Taft, lay 
in the relation between intrastate and interstate railroad 
traffic: “Effective control of the one must embrace some 
control over the other in view of the blending of both in 
actual operation. The same rails and the same cars 
carry both. The same men conduct them.” Wisconsin 
Railroad Comm’n vy. Chicago, B. & Q. R. Co., 257 U.S. 
563, 588. And so when the Interstate Commerce Com- 
mission found that the intrastate rates of a carrier subject 
to the Act in effect operated as a discrimination against 
its interstate traffic, this Court sustained the power of the 
Commission to bring the two rates into harmonious rela- 
tion and thereby to terminate the unlawful discrimina- 
tion. Congress in 1920 revised the Interstate Commerce 
Act and explicitly confirmed this power of the Commerce 
Commission. 41 Stat. 484, 49 U.S. C. § 13 (4). 

There is the widest difference in practical operation 
between the control over local traffic intimately con- 
nected with interstate traffic and the regulatory author- 
ity here asserted. Unlike the relatively precise situation 
presented by rate discrimination, “unfair competition” 
was designed by Congress as a flexible concept with evolv- 
ing content. Federal Trade Comm’n v. Keppel & Bro., 
supra, at 311-312. It touches the greatest variety of un- 


related activities. The Trade Commission in its Report 
301335°-—41———23 
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for 1939 lists as “unfair competition” thirty-one diverse 
types of business practices which run the gamut from 
bribing employees of prospective customers to selling be- 
low cost for hindering competition. The construction of 
$5 urged by the Commission would thus give a federal 
agency pervasive control over myriads of local businesses 
in matters heretofore traditionally left to local custom or 
local law. Such control bears no resemblance’ to the 


‘Report, pp. 83, 88. And see these additional examples (pp. 83, 
85, 89): 

“6. Making false and disparaging statements respecting compet- 
itors’ products and business, in some cases under the guise of ostensi- 
bly disinterested and specially informed sources or through purported 
scientific, but in fact misleading, demonstrations or tests; and making 
false and misleading representations with respect to competitors’ 
products, such as that seller’s product is competitor’s, and through 
use of such practices as deceptive simulation of competitor’s counter- 
display catalogs or trade names; and that competitor’s business has 
been discontinued, and that seller is successor thereto or purchaser 
and owner thereof.” 

“10. Selling rebuilt, second-hand, renovated, or old products or arti- 
cles made from used or second-hand materials as and for new.” 

“19. Using containers ostensibly of the capacity customarily associ- 
ated in the mind of the general purchasing public with standard 
weights or quantities of the product therein contained, or using such 
standard containers only partially filled to capacity, so as to make it 
appear to the purchaser that he is receiving the standard weight or 
quantity.” 

“30. Failing and refusing to deal justly and fairly with customers 
in consummating transactions undertaken, through such practices as 
refusing to correct mistakes in filling orders, or to make promised 
adjustments or refunds, and retaining, without refund, goods returned 
for exchange or adjustment, and enforcing, notwithstanding agents’ 
alterations, printed terms of purchase contracts, and exacting pay- 
ments in excess of customers’ commitments.” 

“31. Shipping products at market prices to its customers or pros- 
pective customers or to the customers or prospective customers of 
competitors without an order and then inducing or attempting by 
various means to induce the consignees to accept and purchase such 
consignments,” 
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strictly confined authority growing out of railroad rate 
discrimination. An inroad upon local conditions and 
local standards of such far-reaching import as is involved 
here, ought to await a clearer mandate from Congress. 
The problem now before us is very different from that 
which was recently presented by United States v. Darby, 
ante, p. 100. We had there to consider the full scope of 
the constitutional power of Congress under the Com- 
merce Clause in relation to the subject matter of the 
Fair Labor Standards Act. This case presents the narrow 
question of what Congress did, not what it could do. And 
we merely hold that to read “unfair methods of competi- 
tion in [interstate] commerce” as though it meant “un- 
fair methods of competition in any way affecting inter- 
state commerce,” requires, in view of all the relevant 
considerations, much clearer manifestation of intention 
than Congress has furnished. 


Affirmed. 
Mr. Justice Dovua.as, dissenting. 


In my opinion the judgment should be reversed. 

The Commission found that respondent’s “use of 
chance assortments in the sale and distribution of its 
candies in Illinois has a direct and powerful burdensome 
effect upon interstate commerce in candies from other 
states to the State of Illinois, and gives respondent an 
undue and unreasonable preference over competitors lo- 
cated in other states.” The validity of that finding and 
of the Commission’s conclusion that respondent’s prac- 
tices constitute unfair methods of competition are not in 
issue. The only question presented by this petition for 
certiorari is whether respondent’s practices constitute un- 
fair methods of competition “in commerce” within the 
meaning of §5 (a) of the Federal Trade Commission 
Act. 
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I think they do. 

Unfair competition involves not only an offender but 
also a victim. Here some of the victims of the unfair 
methods of competition are engaged in interstate com- 
merce. The fact that the acts of the offender are intra- 
state is immaterial. The purpose of the Act is to protect 
interstate commerce against specified types of injury. 
So far as the jurisdiction of the Commission is concerned, 
it is the existence of that injury to interstate commerce 
not the interstate or intrastate character of the conduct 
causing the injury which is important. An _ unfair 
method of competition is “in” interstate commerce not 
only when it has an interstate origin but also when it has 
a direct interstate impact. Respondent is “using” unfair 
methods of competition “in” interstate commerce when 
the direct effect of its conduct is to burden, stifle, or im- 
pair that commerce. 

Under the Sherman Act (26 Stat. 209) a contract or 
conspiracy may be “in restraint of trade or commerce 
among the several States” even though the acts or con- 
duct are intrastate. Swift & Co. v. United States, 196 
U. 8. 375, 397; United States v. Patten, 226 U. S. 525, 
541-543; Standard Oil Co. v. United States, 283 U. 8. 
163, 168-169. Sec. 5 of the Federal Trade Commission 
Act is “supplementary” to the Sherman Act. Federal 
Trade Comm'n y. Raladam Co., 283 U. 8. 643, 647. Like 
the Sherman Act it seeks “to protect the public from 
abuses arising in the course of competitive interstate and 
foreign trade. ... The paramount aim of the act is 
the protection of the public from the evils likely to result 
from the destruction of competition or the restriction 
of it in a substantial degree.” Federal Trade Comm’n 
v. Raladam Co., supra, pp. 647-648. And as this Court 
said in Federal Trade Comm’n v. Beech-Nut Packing Co., 
257 U.S. 441, 453, the declaration of public policy con- 
tained in the Sherman Act is “to be considered in deter- 
mining what are unfair methods of competition, which 

















TRADE COMM’N v. BUNTE BROS. 357 
349 Dovatas, J., dissenting. 


the Federal Trade Commission is empowered to condemn 
and suppress.” For the Federal Trade Commission Act 
“undoubtedly was aimed at all the familiar methods of 
law violation which prosecutions under the Sherman Act 
had disclosed.” Federal Trade Comm’n v. Keppel & 
Bro., 291 U. 8. 304, 310. 

That history, of course, does not give us license to 
disregard plain and unambiguous limitations on the 
power of the Commission. But it does admonish us to 
construe one of a series of legislative acts dealing with 
a common or related problem in light of the integrated 
statutory scheme. See United States v. Hutcheson, ante, 
p. 219. It warns us not to whittle away administrative 
power by resolving an ambiguity against the existence 
of that power where the full arsenal of that power is 
necessary to cope with the evil at hand. The evil here 
is direct, injurious discrimination against interstate com- 
merce. The Commission has issued orders against some 
120 of respondent’s competitors prohibiting them from 
selling chance assortments of candy in interstate com- 
merce. Under this decision respondent may continue 
to use this same unfair method of competition to increase 
its business at the expense of those who sell in interstate 
commerce and who are not free to employ the same 
methods in self-defense. I think the Act, an exercise 
by Congress of its commerce power, should be interpreted 
to protect interstate commerce not to permit discrimina- 
tion against it. 

Such an approach was used in the Shreveport case 
(234 U. S. 342) to give the Interstate Commerce Com- 
mission control over intrastate rates which injuriously 
affected, through an unreasonable discrimination, traffic 
that was interstate. That result was reached though the 
Act expressly denied the Commission any jurisdiction 
where the “transportation” was “wholly within one 
State.” This Court said (234 U.S. at p. 358) that those 
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words had “appropriate reference to exclusively intrastate 
traffic, separately considered; to the regulation of domes- 
tie commerce, as such. The powers conferred by the 
act are not thereby limited where interstate commerce 
itself is involved.” The interrelation between the intra- 
state and interstate activities in the instant case is hardly 
less intimate than in the Shreveport case. The fact that 
the nexus here is economic and not physical is inconse- 
quential. In this case as in the other the problem is 
the existence of administrative authority to provide ef- 
fective protection of interstate commerce against dis- 
crimination. In the Shreveport case statutory doubts 
were resolved so as to strengthen the administrative proc- 
ess even against the claim that thereby the state authori- 
ties would be “shorn of those powers which alone can 
justify their existence.” Similar arguments should not 
deter us from being tolerant of an asserted power, admit- 
tedly constitutional, to deal effectively with the realities 
of economic interdependence. 

The fact that a clarifying amendment to the Act was 
sought which would have removed the doubts as to the 
meaning of “in commerce” is not material except to the 
extent that it shows that doubts existed. It does not aid 
in resolving those doubts. To be sure, recent statutes 
dealing with other fields have removed such doubts by 
explicit provisions. But they are of little aid in inter- 
preting an earlier act in its own legislative setting. See 
United States vy. Stewart, 311 U. S. 60, 69. And as to 
the charge that for a quarter of a century the Commis- 
sion made no claim to such a power, two answers may 
be made. In the first place, as early as 1921, the Com- 
mission urged that the doctrine of the Shreveport case 
permitted an interpretation of the Act which would give 
it control over certain intrastate activities. Canfield 
Oil Co. v. Federal Trade Comm’n, 274 F. 571; Hankin, 
Jurisdiction of the Federal Trade Commission, 12 Calif. 
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L. Rev. 179, 197, et seg. Although the question does 
not appear to have been definitely settled, in 1926 the 
Commission received some support for its view. See 
Chamber of Commerce v. Federal Trade Comm’n, 13 F. 
2d 673, 684. Cf. American Can Co. v. Ladoga Canning 
Co., 44 F. 2d 763, 770-771. But in 1939 that power 
was denied. California Rice Industry v. Federal Trade 
Comm’n, 102 F. 2d 716, 723. Nonuse of the asserted 
power clearly cannot be inferred from that record. In the 
second place, it would not be relevant if this power did 
lay dormant for years. Mere nonuse does not subtract 
from power which has been granted. The host of prac- 
tical reasons which may defer exhaustion of administra- 
tive powers lies in the realm of policy. From that delay 
we can hardly infer that the need did not or does not 
exist. 


Mr. Justice Buack and Mr. Justice REep join in this 
dissent. 





NELSON, CHAIRMAN OF THE STATE TAX COM- 
MISSION, er au. v. SEARS, ROEBUCK & CO. 


CERTIORARI TO THE SUPREME COURT OF IOWA. 
No. 255. Argued January 13, 14, 1941—Decided February 17, 1941. 


The Iowa Use Tax Act, complementing a sales tax, requires every 
retailer maintaining a place of business within the State, at the 
time of making sales of tangible personal property for use within 
the State, to collect from the purchaser the tax imposed. The 
amount required to be collected is made a “debt” of the re- 
tailer to the State. Failure to collect the tax subjects a foreign 
corporation to revocation of its permit to do business within the 
State. Held that a foreign corporation which maintained retail 
stores in Iowa may constitutionally be required to collect the 
tax in respect of mail orders, sent by Iowa purchasers to out-of- 
state branches of the corporation and filled by direct shipment by 
mail or common carrier from those branches to the purchasers, 
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even though such orders were not solicited or placed by any of the 
corporation's agents in Iowa. Pp. 361, 364. . 

1. The collection of the tax in such case is a burden which the 
State may impose on the corporation as a price for enjoying the 
full benefits of its Iowa business. P. 364. 

2. Since the use tax and the sales tax are complementary, and 
sales made wholly within the State bear the same burden as the 
mail order sales, there is no discrimination against interstate 
commerce. P. 364. 

3. That the corporation is in competition with out-of-state mail 
order houses which, because they are not authorized to do busi- 
ness in Iowa, need not and do not collect the tax on their sales to 
Iowa purchasers, does not invalidate the operation of the Act as 
to it. P. 365. 

4. Nor is the Act invalid because of the cost or inconvenience 
to the corporation of collecting the tax, nor because of losses it 
may sustain in making deliveries before collecting the tax. P. 365. 

228 Iowa 1273; 292 N. W. 130, reversed. 


Crrtiorari, 311 U.S. 630, to review the affirmance by 
the state supreme court of a decree enjoining the en- 
forcement against respondent of provisions of the Iowa 
Use Tax Act as applied to mail order sales. 


Mr. John E. Mulroney, Assistant Attorney General of 
Iowa, with whom Mr. John M. Rankin, Attorney Gen- 
eral, was on the brief, for petitioners. 


Mr. Joseph G. Gamble, with whom Messrs. Charles 
Lederer, Ralph L. Read, and Bert L. Klooster were on 
the brief, for respondent. 


Mr. Justice Dovucuas delivered the opinion of the 
Court. 


This case involves the constitutionality of the Iowa 
Use Tax (Ia. Code 1939, §§ 6943.102-6943.125) as ap- 
plied to respondent’s mail order business conducted di- 
rectly between customers in Iowa and respondent’s mail 
order houses located outside Iowa. The Supreme Court 
of Iowa, in a five to four decision, held for respondent 
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on that issue. 228 Ia. 1273; 292 N. W. 130. We granted 
certiorari because of the importance of the constitutional 
question presented. Jud. Code § 237 (b); 28 U.S. C. 
§ 344 (b). 

The Iowa Use Tax is complementary to the Iowa Re- 
tail Sales Tax. Ia. Code 1939, §$§ 6943.074, et seq. It 
is a tax on the use in Iowa of tangible personal property 
at the rate of two per cent of the purchase price.’ 
“Use,” so far as material here, is defined as “the exer- 
cise by any person of any right or power over tangible 
personal property incident to the ownership of that prop- 
erty.” § 6943.102. While the tax is imposed on “every 
person using such property within this state until such 
tax has been paid” (§ 6943.103), it is further provided 
($§ 6943.109) that every “retailer maintaining a place of 
business in this state and making sales of tangible per- 
sonal property for use in this state . . . shall at the time 
of making such sales, whether within or without the 
state, collect the tax imposed by this act from the pur- 
chaser...” By § 6943.112 the tax constitutes a “debt 
owed by the retailer” to the state.2 And if the retailer 


* The Use Tax Act provides in § 6943.103, 

“An excise tax is hereby imposed on the use in this state of tangi- 
ble personal property purchased on or after the effective date of this 
act (April 16, 1937) for use in this state, at the rate of two per cent 
of the purchase price of such property. Said tax is hereby imposed 
upon every person using such property within this state until such 
tax has been paid directly to the county treasurer, to a retailer, or 
to the commission as hereinafter provided.” 

The sales tax is a two per cent tax on gross receipts from sales of 
tangible personal property sold at retail in the state to consumers or 
users. § 6943.075. So far as material here, the Use Tax need not be 
paid on property where a tax is required to be paid under the Sales 
Tax Act. § 6943.104. 

* The retailer must also make quarterly returns. § 6943.113. Pen- 
alties are imposed for delay in filing returns (§ 6943.118), for failure 
to do so or for failure to furnish data required by the commission. 
§ 6943.120. 
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fails to collect the tax, ete., his retailer’s permit 
($ 6943.084) may be revoked; and in case of a foreign 
corporation, its permit to do business in the state as 
well. § 6943.122. 

Respondent is a New York corporation authorized 
since 1928 to do business in Iowa. It has various retail 
stores there. It pays the tax on sales made at those 
stores. It also pays the tax on orders placed at those 
stores, though shipment is made direct to the purchaser 
from one of respondent’s out of state branches. But it 
has refused to collect the tax on mail orders sent by Iowa 
purchasers to its out of state branches and filled by direct 
shipments through the mails or a common carrier from 
those branches to the purchasers.’ On threat of peti- 
tioners to revoke respondent's permit because of such 
refusal, respondent brought this suit for an injunction, 
alleging, inter alia, that the Act as applied violates § 8 
of Article I of the Constitution and the Fourteenth 
Amendment. 

The Iowa Supreme Court held that if respondent had 
limited its activities to a mail order business of the kind 
here involved, it would not be doing business in Iowa; 


*In 1937 respondent mailed to residents of Iowa about 600,000 
small catalogues and 427,000 large ones. Respondent maintains 12 
retail stores in Iowa, its investment therein exceeding $500,000. The 
aggregate sales of the retail stores in lowa for 1936 amounted to 
$5,080,000; for 1937, $5,600,000. Its mail order sales in Iowa for 
1936 aggregated about $5,900,000; for 1937, about $5,400,000. It 
estimates that it has some 300,000 Iowa customers of its mail order 
houses and that in 1937 there were about 1,200,000 orders received 
from Iowa customers. 

One of respondent’s witnesses testified that the catalogues and bul- 
letins mailed out were “our sole means of securing” the mail order 
business. But he also testified, “If a customer inquired from a clerk 
in the store as to whether or not he would have to pay a use tax 
upon an order, I believe the clerk would inform him that if he him- 
self mailed the order that there would be no sales tax or use tax 
charged.” 

















NELSON v. SEARS, ROEBUCK & CO. = 363 


259 Opinion of the Court. 


that, although technically the tax may be on the pur- 
chaser, it must be collected when the sale is made, at 
which time the property is outside the state; that these 
sales are separate and distinct from respondent’s activi- 
ties in Iowa. It therefore concluded that the tax as 
applied was unconstitutional since Iowa has no power to 
regulate respondent’s activities outside the state or to 
regulate such activities as a condition to respondent’s 
right to continue to do business in the state. 

In passing on the constitutionality of a tax law “we 
are concerned only with its practical operation, not its 
definition or the precise form of descriptive words which 
may be applied to it.” Lawrence v. State Tax Comm'n, 
286 U. S. 276, 280; Southern Pacific Co. v. Gallagher, 
306 U. 8. 167, 177; Wisconsin v. J. C. Penney Co., 311 
U. 8. 485. The fact that under Iowa law the sale is 
made outside of the state does not mean that the power 
of Iowa “has nothing on which to operate.” Wisconsin 
y. J. C. Penney Co., supra. The purchaser is in lowa 
and the tax is upon use in Iowa. The validity of such 
a tax, so far as the purchaser is concerned, “has been 
withdrawn from the arena of debate.” MHenneford v. 
Silas Mason Co., 300 U.S. 577, 583; Southern Pacific Co. 
v. Gallagher, supra. It is one of the well-known func- 
tions of the integrated use and sales tax to remove the 
buyers’ temptation “to place their orders in other states 
in the effort to escape payment of the tax on local sales.” 
Henneford v. Silas Mason Co., supra, p. 581. As pointed 
out in that case (p. 582), the fact that the buyer employs 
agencies of interstate commerce in order to effectuate 
his purchase is not material, since the tax is “upon the 
privilege of use after commerce is at an end.” And see 
Southern Pacific Co. v. Gallagher, supra. Use in Iowa is 
what is taxed regardless of the time and place of passing 
title and regardless of the time the tax is required to be 
paid. Cf. McGoldrick v. Berwind-White Coal Mining 
Co., 309 U.S. 33, 49. 











364 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


So the nub of the present controversy centers on the 
use of respondent as the collection agent for lowa. The 
imposition of such a duty, however, was held not to be 
an unconstitutional burden on a foreign corporation in 
Monamotor Oil Co. v. Johnson, 292 U. 8. 86, and Felt & 
Tarrant Mfg. Co. v. Gallagher, 306 U. S. 62. But re- 
spondent insists that those cases involved local activity 
by the foreign corporation as a result of which property 
was sold to its local customers, while in the instant case 
there is no local activity by respondent which generates 
or which relates to the mail orders here involved. Yet 
these orders are still a part of respondent’s Iowa busi- 
ness. The fact that respondent could not be reached 
for the tax if it were not qualified to do business in Iowa 
would merely be a result of the “impotence of state 
power.” Wisconsin v. J. C. Penney Co., supra. Since 
Iowa has extended to it that privilege, Iowa can exact 
this burden as a price of enjoying the full benefits flow- 
ing from its Iowa business. Cf. Wisconsin v. J. C. Pen- 
ney Co., supra. Respondent cannot avoid that burden 
though its business is departmentalized. Whatever may 
be the inspiration for these mail orders, however they 
may be filled, Iowa may rightly assume that they are 
not unrelated to respondent’s course of business in Iowa. 
They are nonetheless a part of that business though none 
of respondent's agents in Iowa actually solicited or 
placed them. Hence to include them in the global 
amount of benefits which respondent is receiving from 
Iowa business is to conform to business facts. 

Nor is the mode of enforcing the tax on the privileges 
of these Iowa transactions any discrimination against 
interstate commerce. As we have seen, the use tax and 
the sales tax are complementary. Sales made wholly 
within Iowa carry the same burden as these mail order 
sales. A tax or other burden obviously does not dis- 
criminate against interstate commerce where “equality 
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is its theme.” Henneford vy. Silas Mason Co., supra, 
pp. 583-586; McGoldrick v. Berwind-White Coal Mining 
Co., supra, pp. 48-49. 

Respondent, however, insists that the duty of tax 
collection placed on it constitutes a regulation of and 
substantial burden upon interstate commerce and results 
in an impairment of the free flow of such commerce. 
It points to the fact that in its mail order business it is 
in competition with out of state mail order houses which 
need not and do not collect the tax on their Iowa sales. 
But those other concerns are not doing business in the 
state as foreign corporations. Hence, unlike respondent, 
they are not receiving benefits from Iowa for which it 
has the power to exact a price. Respondent further 
stresses the cost to it of making these collections and 
its probable loss as a result of its inability to collect the 
tax on all sales.‘ But cost and inconvenience inhered 
in the same duty imposed on the foreign corporations in 
the Monamotor and Felt & Tarrant cases. And so far 


“In Illinois respondent undertakes to collect the sales tax on mail 
orders from its Illinois customers. A notice and schedule of the tax 
for various amounts of orders are contained in the Illinois catalogue. 
It asserts that approximately 65% of those orders include an allow- 
ance for the tax. Where the orders are not accompanied by an 
amount covering the Illinois sales tax, respondent does not hold up 
the order but fills it and sends the customer a bill for the difference. 
It says that it collects approximately 36% of those deficiencies where 
the amount is less than 25¢; 70% to 75%, where the amount is more. 
On the assumption that on sales to Iowa purchasers the use tax 
would amount to $100,000 a year, respondent asserts that, based on 
its Illinois experience, the maximum that would be collected would be 
$68,000. To do that, it says, would entail a direct cost to it of 
approximately $13,700 a year. Those calculations are on the assump- 
tion that respondent would put a notice in its lowa catalogues simi- 
lar to the one used in Illinois. If such a notice were not given, it 
asserts that collections of the Iowa use tax would not exceed $35,000 
(out of an assumed $100,000) and that its cost would be approxi- 
mately $18,000. 
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as assumed losses on tax collections are concerned, re- 
spondent is in no position to found a constitutional right 
on the practical opportunities for tax avoidance which 
its method of doing business affords Iowa residents, or to 
claim a constitutional immunity because it may elect to 
deliver the goods before the tax is paid. 

Prohibited discriminatory burdens on interstate com- 
merce are not to be determined by abstractions. Par- 
ticular facts of specific cases determine whether a given 
tax prohibitively discriminates against interstate com- 
merce. Hence a review of prior adjudications based on 
widely disparate facts, howsoever embedded in general 
propositions, does not facilitate an answer to the present 
problem. 

The judgment is reversed and the cause 1s remanded 
to the Iowa Supreme Court for proceedings not incon- 


sistent with this opinion. 
Reversed. 


Mr. Justice STONE took no part in the consideration 
or disposition of this case. 


Mr. Justice Roserts, dissenting. 


I think that the judgment should be affirmed. 

The respondent, a New York corporation, conducts an 
interstate mail order business. It has also established 
retail stores throughout the country. In 1928, to secure 
the privilege of conducting stores in Iowa as a foreign 
corporation, it obtained a permit which has been kept 
in force by payment of the fees prescribed by the State. 
No question arises with respect to the collection by the 
respondent of the tax on sales made-in stores in Iowa 
or on sales based upon orders taken in those stores but 
filled by forwarding articles from a warehouse in an- 
other state. 

The controversy arises only over pure mail order sales. 
These are consummated in the following manner: The 
respondent forwards to persons in Iowa catalogues de- 
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tailing the articles it has for sale, the prices, and the cost 
of transporting them. A person in Iowa forwards his 
written order to one of the respondent’s mail order houses 
located outside Iowa for the purchase of tangible per- 
sonal property as listed and priced in respondent’s cata- 
logue, the order being accompanied by a remittance of 
the purchase price, plus transportation charges, and usu- 
ally specifying the method of transportation desired by 
the purchaser. The order is accepted or rejected at the 
place where it is received and, if accepted, is filled by 
delivery to the post office or to a carrier for direct ship- 
ment from the extra-state mail order house to the pur- 
chaser in Iowa. 

This mail order branch of respondent’s business is 
separate and distinct from any activity conducted at its 
stores in Iowa. In conducting it the respondent is in 
direct competition with other mail order houses which 
conduct their business in exactly similar fashion but have 
no stores in Iowa and are not therein registered as foreign 
corporations. 

The method necessarily pursued in the respondent’s 
mail order business makes it a certainty that it will 
be unable, by whatever practical efforts it may put forth, 
to collect the amount of the use tax on all its mail order 
sales made to persons in Iowa. In 1937 the number of 
its mail order transactions with some 300,000 persons in 
Iowa was approximately 1,200,000. Under the statute 
as attempted to be enforced against its mail order busi- 
ness, if, in 1937, the respondent had failed to collect from 
each customer the sum involved as tax, it would have 
been liable to Iowa in the aggregate for two per cent. 
on approximately $5,400,000—the volume of its Iowa 
mail order business in that year. If it had made the 
effort to collect the tax, the cost of so doing would have 
been approximately eighteen per cent. of the total tax on 
the mail order sales made to persons in Iowa and, in ad- 
dition to that cost, the respondent would have been liable 








368 OCTOBER TERM, 1940. 


Roserts, J., dissenting. 312 U.S. 


for approximately $38,000 of tax uncollected from pur- 
chasers. In addition, as a result of the exaction, the 
respondent’s mail order business will be placed at a seri- 
ous disadvantage in competition with other mail order 
concerns which have no retail stores in Iowa and so have 
a price advantage of two per cent. of sales price as 
against respondent. 

The penalty for failing to collect the tax as agent for 
the State, or to pay the sum not susceptible of collec- 
tion from purchasers, as required by the State, will be 
the revocation of respondent’s permit for the conduct of 
its stores in Iowa, which represent a large expenditure 
for furniture, fixtures, appliances, and stock, and will 
entail loss of rental values under long term leases. 

I am of opinion that the attempted enforcement 
of the statute in the manner proposed by the taxing 
authorities of the State violates both the commerce clause 
and the Fourteenth Amendment of the Constitution. 

First. The respondent’s mail order business is inter- 
state commerce,’ and Iowa may not prohibit the re- 
spondent from conducting that business with her 
citizens.” To attempt so to do would be a violation of 
the commerce clause of the Constitution. 

Not only so, but Iowa may not directly burden such 
commerce. Therefore she may not tax the privilege of 
engaging in it; regulate or license its pursuit,* or tax the 


* Heyman v. Hayes, 236 U.S. 178, 186. 

* Bowman vy. Chicago & N. W. Ry. Co., 125 U. S. 465; Leisy v. 
Hardin, 135 U. S. 100; Schollenberger v. Pennsylvania, 171 U. S. 1; 
West v. Kansas Natural Gas Co., 221 U. 8. 229, 250, 262; Louisville 
& Nashville R. Co. v. Cook Brewing Co., 223 U.S. 70, 82; Minnesota 
Rate Cases, 230 U. 8. 352, 401. 

* International Text Book Co. v. Pigg, 217 U.S. 91, 105, 108; Buck 
Stove Co. v. Vickers, 226 U.S. 205, 215; Sault Ste. Marie v. Inter- 
national Transit Co., 234 U. S. 333, 340; Lemke v. Farmers Grain 
Co., 258 U. S. 50; Puget Sound Stevedoring Co. v. Tax Commission, 
302 U.S. 90, 94. 
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gross income derived from it.‘ And even if the respond- 
ent maintained a force of agents in Iowa soliciting orders 
to be shipped in interstate commerce that fact would not 
render it amenable to the regulation or taxation of its 
mail order business.°* 

Thus Iowa may not lawfully license or regulate the 
business of agents soliciting orders to be shipped in in- 
terstate commerce;* or limit or condition the right to 
enforce mail order contracts in Iowa courts.’ The power 
to exclude foreign corporations altogether from doing a 
local business does not enable the State to impose bur- 
dens upon the transaction of interstate commerce by a 
foreign corporation registered in the State; and regis- 
tration by a foreign corporation in order to do business 
within the State does not constitute a waiver of the cor- 
poration’s right to transact interstate business free from 
the burdens of state regulation or taxation.® 

Iowa may not abuse its conceded power to tax or 
regulate the respondent’s activities within the State by 
attempting to compel compliance by the respondent with 
unconstitutional efforts to tax or burden its interstate 
commerce.? And Iowa may not forfeit, as it proposes 
to do, the right to conduct a domestic business by reason 
of the refusal of the respondent to submit to a burden 
upon its interstate business.” 


*Fisher’s Blend Station v. Tax Commission, 297 U. S. 650, 655; 
Adams Manufacturing Co. v. Storen, 304 U. 8S. 307. 

° Crutcher v. Kentucky, 141 U. 8. 47; International Text Book Co. 
v. Pigg, supra. 

* Brennan v. Titusvilie, 153 U. 8. 289; Crenshaw v. Arkansas, 227 
U. 8. 389. 

* Sioux Remedy Co. v. Cope, 235 U. 8. 197, 201; Furst & Thomas 
v. Brewster, 282 U.S. 493. 

* Fidelity & Deposit Co. v. Tafoya, 270 U. S. 426, 434; Hanover 
Fire Ins. Co. v. Harding, 272 U. S. 494, 507, 517. 

* Looney v. Crane Co., 245 U. S. 178, 187. 

*® Western Union Telegraph Co. v. Kansas, 216 U.S. 1, 34; Pull- 
man Co. v. Kansas, 216 U. 8. 56; Atchison, T. & S. F. Ry. Co. v. 

301335°—41—__—24 
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Clearly in this instance the effort is directly and sub- 
stantially to burden the transaction of an interstate busi- 
ness with the state’s citizens, in violation of the com- 
merce clause, by the threat of penalizing disobedience 
by the forfeiture of the right to transact, within Iowa, 
an independent business which the respondent conducts 
in accordance with all existing laws, including the law 
requiring it to deduct and pay over the amount of the 
Iowa sales tax. Upon reason, as well as upon the un- 
broken current of authority in this court, Iowa has no 
such power to burden interstate commerce. 

Monamotor Oil Co. v. Johnson, 292 U. S. 86, and 
Felt & Tarrant Mfg. Co. v. Gallagher, 306 U. S. 62, relied 
upon by the petitioners, are not in point. 

The first is not apposite because there the company 
was engaged in the distribution of gasoline in the State 
of Iowa. This was the only activity drawn in question. 
The statute merely required the company, in distributing 
gasoline to users, to add the tax to its sales price and 
report and return the amount of tax thus withheld. In 
the second, the collection of the use tax was imposed 
with respect to property sold by the corporation through 
its general agents who were doing business in the State 
of California and were handling articles sold for delivery 
in that State. As an incident of such sales, the seller 
was required to add the tax and make return of it to 
the State.” 

In justification of the exaction it is said that the pur- 
chaser is in Iowa and the tax is on the purchaser’s use 
in that State. But if these facts were determinative they 
would justify the imposition of a tax or burden, by the 


O’Connor, 223 U. S. 280, 285; Western Union Tel. Co. v. Foster, 
247 U.S. 105, 114; Frost Trucking Co. v. Railroad Commission, 271 
U. S. 583, 593. 

“Compare Wiloil Corporation v. Pennsylvania, 294 U. S. 169; 
Graybar Electric Co. v. Curry, 308 U. 8. 513. 
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state of the purchaser’s residence, on every transaction in 
which goods are sold in interstate commerce. Attention 
is also called to the fact that Iowa cannot effectively 
reach its own citizens in order to enforce the use tax on 
them. This cannot, however, justify the state’s attempt 
to save itself trouble by placing an unconstitutional 
burden upon interstate commerce conducted by a citizen 
of another state. Reference is made to the circumstance 
that, as a similar tax is laid on local sales in Iowa, there 
is no discrimination in imposing the tax or its collection 
upon the respondent, but the argument will not serve 
to legalize the tax. A state cannot justify a burden on 
interstate commerce by laying a similar burden on local 
commerce.” 

Second. So far as the Fourteenth Amendment is con- 
cerned, Iowa may lay a tax on any activity of the re- 
spondent which it pursues within the State, but plainly, 
upon the facts disclosed, there is, in the conduct of re- 
spondent’s mail order business, no such local activity. 
The Supreme Court of the State correctly found: 

“The sales are consummated outside the State of Iowa 
in each instance. They are separate and distinct from 
plaintiff's activities in Iowa. The statute here chal- 
lenged seeks to impose upon plaintiff the obligation that 
it ‘shall at the time of making such sales, whether within 
or without the state, collect the tax imposed by this 
chapter from the purchaser.’ The sales are made outside 
of Iowa and the statute requires plaintiff to collect the 
tax at the time the sales are made. It clearly seeks 
to regulate activities of plaintiff outside the state... . 
Under repeated pronouncements of the Supreme Court 
of the United States, hereinbefore reviewed and quoted 
from, the State of Iowa has no such right.” 


“Western Union: Telegraph Co. vy. Kansas, supra; Crew Levick 
Co. v. Pennsylvania, 245 U. S. 292. 
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Delivery to a designated carrier is delivery to the cus- 
tomer** and, in this case, is completed outside Iowa. 
The attempt, therefore, to impose a burden upon such 
delivery or to regulate the transaction is but an effort 
on the part of Iowa to regulate or tax an event which 
occurs outside her borders and over which she has no 
jurisdiction.** This court has recently enforced this 
principle in a case on its merits more favorable to the 
State’s contention than the present.” There it was 
said: 

“Tt follows that such a tax, otherwise unconstitutional, 
is not converted into a valid exaction merely because the 
corporation enjoys outside the state economic benefits 
from transactions within it, which the state might but 
does not tax, or because the state might tax the trans- 
actions which the corporation carries on outside the state 
if it were induced to carry them on within.” 

McGoldrick vy. Berwind-White Coal Mining Co., 309 
U. S. 33, is distinguishable from the instant case for 
there the decision was grounded on the fact that the 
transfer of title and consummation of sale depended upon 
delivery by the seller in the taxing state. 

In this aspect also the power of the State does not 
extend to measures which condition respondent’s privi- 
lege to do business in another state free from the regula- 
tion or taxation of Iowa.” 

The Cuter Justice joins in this opinion. 


* United States v. R. P. Andrews & Co., 207 U. S. 229; compare 
Garretson v. Selby, 37 Iowa 529. 

* St. Louis Cotton Compress Co. v. Arkansas, 260 U.S. 346. 

* Connecticut General Life Ins. Co. v. Johnson, 303 U. 8. 77. 

* New York Life Ins. Co. v. Dodge, 246 U. S. 357, 375; Home 
Insurance Co. v. Dick, 281 U. S. 397, 407; James v. Dravo Contract- 
ing Co., 302 U.S. 134, 139. 
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Opinion of the Court. 


NELSON, CHAIRMAN OF THE STATE TAX COM- 
MISSION, er au. v. MONTGOMERY WARD & CO., 
INC. 


CERTIORARI TO THE SUPREME COURT OF IOWA. 
No. 256. Argued January 13, 14, 1941—Decided February 17, 1941. 


1. A foreign corporation which maintained retail stores in Iowa, and 
also solicited mail orders in that State by local advertising, may 
constitutionally be required to collect the tax imposed by the lowa 
Use Tax Act, in respect of mail orders sent by Iowa purchasers 
to out-of-state branches of the corporation and filled by direct 
shipment by mail or common carrier from such branches to the 
purchasers. Nelson v. Sears, Roebuck & Co., ante, p. 359. P. 375. 

2. The effect of admitted facts is a question of law. P. 376. 

228 Iowa 1301; 292 N. W. 142, reversed. 


CERTIORARI, 311 U.S. 630, to review the affirmance by 
the state supreme court of a decree enjoining the en- 
forcement against respondent of provisions of the Iowa 
Use Tax Act as applied to mail order sales. 


Mr. John E. Mulroney, Assistant Attorney General of 
Iowa, with whom Mr. John M. Rankin, Attorney Gen- 
eral, was on the brief, for petitioners. 


Mr. Stuart S. Ball, with whom Messrs. John A. Barr, 
Maxwell A. O’Brien, and Harold W. Bancroft were on 
the brief, for respondent. 


Mr. Justice Dovetas delivered the opinion of the 
Court. 


The issue in this case is identical with that in Nelson 
v. Sears, Roebuck & Co., ante, p. 359. Respondent is an 
Illinois corporation authorized to do business in Iowa. 
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Respondent operates retail stores and mail order houses 
throughout the United States. It has 29 retail stores‘ 
and several order offices in Iowa. It collects the Iowa 
tax on sales made at the retail stores and on sales handled 
by those order offices. But it has refused to collect the 
tax” on orders sent directly from Iowa customers to its 
out of state mail order houses and filled by direct ship- 
ments through the mails or a common carrier to the pur- 
chasers in Iowa. Respondent, in seeking an affirmance 
of the judgment of the Iowa Supreme Court * (228 Ia. 
1301; 292 N. W. 142) which held that the Iowa Use 


*The investment in these stores is over $900,000. The approxi- 
mate sales by these stores in 1937 was $7,716,000. 

* In the catalogues sent into Iowa there was the following notice: 

“To our Iowa Customers: 

We believe that certain of the provisions of the Iowa Use Tax law 
as applied to our business, are unconstitutional. Therefore we are 
not collecting or reporting the Use Tax on mail orders sent by Iowa 
customers direct to any of our mail order houses. 

Until you hear from us to the contrary, mail in your orders just 
as you have in the past. 

MontcoMery Warp & Co.” 
It was testified that the purpose of this notice was not to intimate 
to Iowa purchasers that by mailing their orders to mail order houses 
outside the state they could secure a two per cent differential over 
purchases made in the state. 

*One question, not raised by the petition for certiorari, related to 
the duty of respondent to collect the use tax on sales made in retail 
stores located near, but outside, the boundaries of Iowa, where the 
purchaser was a resident of Iowa and purchased the property for use 
in Iowa. The Supreme Court of Iowa, one judge dissenting, held 
that the Use Tax Act as applied to these transactions was unconsti- 
tutional. Chief Justice Hamilton, who dissented from the judgment 
as respects the mail orders, concurred insofar as sales from the out of 
state retail stores were concerned, saying that respondent “has no 
feasible way of knowing or ascertaining where the customer lives or 
where he is going to make use of the merchandise purchased” and 
that to impose the burden of tax collection on it would be to give it 
“an almost impossible task.” 
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Tax as applied to these mail orders is unconstitutional,‘ 
makes substantially the same arguments® as were ad- 
vanced in Nelson v. Sears, Roebuck & Co., supra. Dis- 
tribution of catalogues in Iowa apparently involves no 
act of respondent or its agents within the state. There 
was testimony that no employee of the mail order houses 
lives in Iowa; that there are no acts of respondent in 
Iowa in regard to any of the orders sent to the out of 
state mail order houses; and that respondent has no 
machinery for collecting sums due from Iowa customers 
by individuals within the state, it not being the practice 
of respondent to refer its delinquent mail order accounts 
to its retail stores in Iowa for collection. Those facts 
are immaterial. Some of respondent’s employees are in 
Iowa representing it in the course of business which it is 
conducting pursuant to its permit to do business in that 
state. The fact that other of its employees who work 
in the mail order houses and handle the mail orders here 
involved are not in Iowa is wholly irrelevant. It does 
not permit respondent to escape the burden which lowa 
has exacted as a price of enjoying the full benefits flowing 
from its aggregate Iowa business. Nelson v. Sears, Roe- 
buck & Co., supra. 


*Respondent’s bill also contained allegations that the Use Tax as 
applied contravened certain provisions of the Iowa constitution. 
Those issues, however, were not passed on by the Iowa Supreme 
Court. 

*Its experience with the Illinois sales tax shows that only 75% of 
the Illinois customers remit the tax with their orders. Due bills are 
sent (except for deficiencies less than two cents) and 58% are not 
collected. Based on this experience respondent estimates that out of 
$10,000 of use taxes on mail orders from Iowa customers, it would be 
able to collect $8,550. If no notices were included in the catalogues 
sent into Iowa, then based on its Illinois experience respondent esti- 
mates that only 42% of the due bills would be collected. In addition 
to these deficits respondent asserts that it would incur a direct cost 
ranging from $890 to $1,040 for every $10,000 of tax liability, 
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There is a further fact in this record which makes a 
reversal of this judgment necessary. It was stipulated 
that “advertisements have been caused to be printed by 
the retail stores of the petitioner (Montgomery Ward and 
Co.) in the State of Iowa, advertising not only retail 
merchandise, but the ability to complete service through 
the use of the catalog.” This stipulation clearly means 
that respondent has solicited mail order sales in Iowa. 
The fact that that solicitation was done through local 
advertisements rather than directly by local agents as in 
Felt & Tarrant Mfg. Co. v. Gallagher, 306 U. S. 62, is 
immaterial. Nor is it material that the orders were 
filled by direct shipments from points outside the state 
to purchasers within the state. For that method of de- 
livery also obtained in case of some of the orders involved 
in Felt & Tarrant Mfg. Co. v. Gallagher, supra. 

The effect of admitted facts is a question of law. 
Swift & Co v. Hocking Valley Ry. Co., 243 U. 8. 281; 
Estate of Sanford v. Commissioner, 308 U. 8S. 39, 51. 

Reversed. 


Mr. Justice STONE took no part in the consideration or 
disposition of this case. 


The Cuter Justice and Mr. Justice Roserts dissent 
for the reasons stated in the dissenting opinion in Nelson 
v. Sears, Roebuck & Co., ante, p. 366. 
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Syllabus. 


KELLEAM er au. v. MARYLAND CASUALTY CO. 
OF BALTIMORE, MD., er at. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
TENTH CIRCUIT. 


No. 349. Argued February 5, 1941—Decided February 17, 1941. 


1. A federal court of equity should not grant a receivership except 
as ancillary to some primary relief which is sought and which 
equity may appropriately grant. P. 380. 

2. The reasons for such restraint are reinforced where the rights to 
the property sought to be conserved by a receivership are being 
litigated in a state court. P. 381. 

3. A remedial right to proceed in a federal court sitting in equity 
can not be enlarged by a state statute. P. 382. 

4. After an estate had been distributed to heirs and the adminis- 
trator and his surety discharged by a decree of a state probate 
court, and while an appeal by other heirs from a refusal of that 
court to set aside the decree for fraud was pending before another 
state court, the surety company entered a federal court on the 
ground of diversity of citizenship and sought protection against 
its contingent liability by a bill which impleaded all of the heirs, 
alleging that the probate decree was fraudulent and praying that 
the defendants be required to set up their claims and that a 
receiver be appointed to preserve the property pending the out- 
come of their dispute. For ought that appeared, the surety could 
have obtained protection in the cause pending in the state court. 
Held: 

(1) That appointment by the federal court of a receiver was 
an abuse of discretion. P. 382. 

(2) Since the bill should have been dismissed as to the surety, 
it having no present claim to relief on its own behalf in the fed- 
eral court, that court had no jurisdiction to adjudicate the claims 
of the heirs, there not being diversity of citizenship between 
them. P. 382. 

(3) If the bill were to be construed as presenting a controversy 
between heirs which the federal court might otherwise have juris- 
diction to adjudicate, that. court could not properly proceed be- 

cause the very controversy was before a state court in an action 
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not simply in personam but involving adjudication of rights to 
specific property. P. 382. 
112 F. 2d 940, reversed. 


CERTIORARI, 311 U. S. 627, to review the affirmance of 
a decree appointing a receiver, providing for exoneration 
of the administrator’s surety, adjudicating the rights of 
heirs in a decedent’s estate, establishing a lien, ordering 
an accounting, ete. 


Mr. Justice Dovetas delivered the opinion of the 
Court. 


This controversy has its origin in a probate proceeding 
in an Oklahoma court. Petitioner, E. A. Kelleam, was 
administrator in that proceeding. Respondent, Mary- 
land Casualty Company, was surety on his bond. The 
probate court held that all of decedent’s property was a 
maternal ancestral estate to which the full-blood heirs, 
E. A. Kelleam and Nell Southard, were entitled to the 
exclusion of the half-blood heirs, the individual respond- 
ents here. Such distribution was ordered and the admin- 
istrator and Maryland Casualty Company were dis- 
charged from further liability. No appeal was taken; 
but shortly thereafter the half-blood heirs brought an 
action in the Oklahoma court to set aside that decree, 
alleging that petitioners E. A. Kelleam and Nell Southard 
had perpetrated a fraud upon the probate court and that 
the half-bloods were entitled to participation, the estate 
being a general not an ancestral estate. A demurrer to 
the complaint was sustained and an appeal was taken to 
the Oklahoma District Court where it is now pending. 
After that suit had been commenced ' respondent-surety, 
learning that E. A. Kelleam and Nell Southard had trans- 
ferred some of the property received from the estate,’ 


* Respondent-surety apparently was served with notice of that suit 
and appeared therein for the purpose of quashing the notice. 

* According to the findings below, transfers were made to petitioners 
Joe E. Kelleam and Joe R. Southard, Jr. 
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brought this suit in the United States District Court, 
joining the full-bloods and the half-bloods as defendants 
and invoking federal jurisdiction on the basis of diversity 
of citizenship. In this suit in equity * respondent-surety 
sought exoneration on its bond, alleged that its remedy 
at law was inadequate, and prayed that a receiver be 
appointed to preserve the decedent’s property pending 
the outcome of the dispute between the heirs, and that 
the parties be required to set up whatever claims they 
might have to the property. By their answer and cross- 
petition, the half-bloods renewed their claims of fraud 
in the probate decree and joined in the prayer for the ap- 
pointment of a receiver. The answers of petitioners al- 
leged, inter alia, lack of jurisdiction in the federal court 
by reason of the action in the state court; and they 
moved to strike the cross-petition for lack of jurisdiction. 
By an amendment to its bill respondent-surety added al- 
legations charging fraud in the probate decree. The Dis- 
trict Court found that petitioners E. A. Kelleam and Nell 
Southard, knowing of the existence of the other heirs, 
fraudulently concealed those facts from the probate court, 
gave no notice to the other heirs as required by law, and 
represented that E. A. Kelleam was a resident of Okla- 
homa when he was not; that the administrator failed to 
appoint a service agent as required by Oklahoma stat- 
utes; that the estate was fraudulently represented as an 
ancestral estate and that petitioners E. A. Kelleam and 
Nell Southard in furtherance of the plan to defraud the 
half-bloods consummated a settlement with some of them 
in exchange for their agreement not to contest the pro- 
bate decree; that that decree, having been obtained by 
fraud, was void as to the half-bloods; that the intermedi- 
ate conveyances by petitioners E. A. Kelleam and Nell 
Southard were fraudulent; that the remaining assets of 


* This was not a bill of interpleader under 49 Stat. 1096, 28 U.S. C. 
§ 41 (26) nor a suit under the Federal Declaratory Judgment Act, 
48 Stat. 955, 49 Stat. 1027; 28 U. S. C. § 400. 
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the estate were in danger of being dissipated; that re- 
spondent-surety would become liable to the half-bloods 
for failure of the administrator to perform his duties; and 
that the property should be preserved pending a final 
order of accounting. Accordingly, it appointed a re- 
ceiver, decreed that respondent-surety was entitled to ex- 
oneration by having designated property applied to the 
satisfaction of the interests of the half-bloods, decreed 
that the half-bloods were owners of designated undivided 
interests in the estate, established a lien thereon, and 
ordered petitioners E. A. Kelleam and Nell Southard to 
account. The Circuit Court of Appeals affirmed. 112 
F. 2d 940. We granted certiorari because of the chal- 
lenged propriety of the action of the District Court in 
appointing a receiver and in adjudicating matters at issue 
in the state court. 

We think the bill should have been dismissed. 

The essential purpose of the bill was to secure the ap- 
pointment of a receiver so as to conserve the property 
and to impress it with a lien for the surety’s protection. 
The surety had no stake in the outcome of the dispute 
among the heirs beyond its contingent right to exonera- 
tion. In this posture of the case it is manifest that re- 
spondent-surety sought the receivership not as a means 
to an end but as an end in itself. The receivership was 
ancillary only in the sense that it was protective of the 
surety whatever the future outcome of the controversy 
between the heirs. The surety was not presently liable 
on its bond; its liability and its right to exoneration were 
wholly contingent, being dependent on a successful attack 
on the probate decree by the half-bloods. That attack 
was currently being made in the state court. 

Accordingly, a receiver should not have been appointed. 
The error in the appointment was not a question of au- 
thority but of propriety. Pennsylvania v. Williams, 294 
U. 8. 176; Gordon v. Washington, 295 U.S. 30. As this 
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Court stated in the Gordon case (p. 37): “A receivership 
is only a means to reach some legitimate end sought 
through the exercise of the power of a court of equity. 
It is not an end in itself.” Receiverships for conserva- 
tion of property “are to be watched with jealous eyes lest 
their function be perverted.” Michigan v. Michigan 
Trust Co., 286 U. S. 334, 345. This Court has frequently 
admonished that a federal court of equity should not ap- 
point a receiver where the appointment is not a remedy 
auxiliary to some primary relief which is sought and 
which equity may appropriately grant. Booth v. Clark, 
17 How. 322, 331; Pusey & Jones Co. v. Hanssen, 261 
U. S. 491; Gordon v. Washington, supra. And the rea- 
sons for such restraint are reinforced where the rights to 
the property sought to be conserved by a receivership 
are being litigated in a state court. Cf. Penn General 
Casualty Co. v. Pennsylvania, 294 U. S. 189; Pennsyl- 
vania v. Williams, supra. There was here no accrued 
right of the surety as respects the enforcement of which 
the receivership was an ancillary remedy, its right to ex- 
oneration being wholly contingent.* The existence of 
any right to exoneration was dependent on the outcome 
of the action which was pending in the Oklahoma court. 
In view of those circumstances, equity practice does not 
sanction the use of a conservation receivership to protect 
such a claim. Furthermore, from all that appears, the 
surety could be adequately protected in the cause pending 
in the Oklahoma court by provisional remedies or other- 
wise. 

Respondent-surety contends that under Oklahoma 
statutes a surety may obtain indemnity against his prin- 


*Cf. Glades County v. Detroit Fidelity & Surety Co., 57 F. 2d 449, 
452; Morley Construction Co. v. Maryland Casualty Co., 90 F. 2d 
976; Southwestern Surety Ins. Co. v. Wells, 217 F. 294; Central 
Surety & Ins. Corp. v. Bagley, 44 F. 2d 808; Arant, Suretyship 
(1931) pp. 318-321. 
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cipal even before the debt is due and receive the protec- 
tion of various provisional remedies. Even so, a “reme- 
dial right to proceed in a federal court sitting in equity 
cannot be enlarged by a state statute.” Pusey & Jones 
Co. v. Hanssen, supra, p. 497. 

For these reasons, the appointment of the receiver was 
an abuse of discretion. 

Since respondent-surety had no present claim to relief 
on its own behalf in the federal court, that court had no 
jurisdiction to adjudicate the dispute between the full- 
bloods and the half-bloods. Even if, on this record, the 
presence of respondent-surety would support a claim to 
diversity of citizenship, that diversity was lacking as be- 
tween the other parties. Hence once the bill of com- 
plaint were dismissed, no jurisdiction would remain for 
any grant of relief under the cross-petition. See Kromer 
v. Everett Imp. Co., 110 F. 22. And even if the bill be 
construed as drawing in issue the merits of the contro- 
versy between the heirs which the federal court had ju- 
risdiction to adjudicate within the rule of Arrowsmith v. 
Gleason, 129 U. S. 86, and Sutton v. English, 246 U. 8. 
199, 205, that court could not with propriety proceed. A 
case involving that very controversy was pending in the 
Oklahoma court. That case did not involve simply an 
in personam action. Cf. Kline v. Burke Construction 
Co., 260 U.S. 226. It involved an adjudication of rights 
to specific property distributed pursuant to a probate de- 
cree. Cf. Penn General Casualty Co. v. Pennsylvania, 
supra, at p. 195. The federal court therefore should not 
have asserted its authority. In such a ease it is “in the 
public interest that federal courts of equity should exer- 
cise their discretionary power with proper regard for the 
rightful independence of state governments in carrying 
out their domestic policy.” Pennsylvania vy. Williams, 
supra, p. 185. 


Reversed. 
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Statement of the Case. 


JUST er au. v. CHAMBERS, EXECUTRIX. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT. 


No. 373. Argued February 5, 6, 1941—Decided March 3, 1941. 


i. The court accepts concurrent findings by two courts below on 
matters of fact. P. 385. 

2. By the law of Florida, a cause of action for personal injury due 

to another’s negligence survives the death of the tort-feasor. 

P. 385. 

. Federal statutory provision for limitation of liability embraces 
claims for damages against the vess¢l-owner for personal injuries 

suffered on board through his negligence. P. 385. 

4. When the jurisdiction of the court of admiralty has attached 
through a petition for limitation, the jurisdiction to determine 
claims is not lost merely because the shipowner fails to establish 
his right to limitation. Claimants will be furnished a complete 
remedy by distribution of the res and by judgments in personam 
for deficiencies against the owner. P. 386. 

5. A cause of action against the owner of the vessel for personal 
injuries suffered aboard on navigable waters within the boundary 
of a State, and which under the state law survives his death, 
survives also in admiralty against his estate and against the 
vessel, P. 391. 

With respect to maritime torts, a State may modify or sup- 

" plement the maritime law by creating liability which a court 
of admiralty will recognize and enforce when the state action is 
not hostile to the characteristic features of the maritime law or 
inconsistent with federal legislation. 

113 F. 2d 105, reversed. 


oo 


CERTIORARI, 311 U. 8. 634, to review a decree which in 
part affirmed and in part reversed an interlocutory de- 
cree of the District Court sitting in admiralty in a pro- 
ceeding begun by a petition for limitation of liability. 
The District Court had held that certain claims for per- 
sonal injuries suffered through the negligence of the 
vessel-owner, who afterwards had died, were enforcible 
against his estate as well as the vessel. The Circuit Court 
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of Appeals decided that the liability in personam did not 
survive the death and that recovery was therefore limited 
to the value of the ship. 


Mr. W. O. Mehrtens, with whom Messrs. Samuel W. 
Fordyce, Walter R. Mayne, and M. L. Mershon were on 
the brief, for petitioners. 


Mr. Raymond Parmer, with whom Mr. Vernon S. 
Jones was on the brief, for respondent. 


Mr. Cuter Justice HucuHes delivered the opinion of 
the Court. , 


Respondent, as executrix of the estate of Henry C. 
Yeiser, Jr., owner of the yacht “Friendship II,” brought 
this proceeding in admiralty for limitation of liability. 
46 U. S. C. 183. Petitioners presented claims for dam- 
ages for personal injuries due to carbon monoxide gas 
poisoning alleged to have occurred on board the vessel. 
It was cruising at the time within the territorial limits 
of the State of Florida and petitioners were guests of 
the owner. On the owner’s death, petitioners’ claims 
were filed against his estate. 

Upon the facts the District Court found liability to 
the claimants and denied limitation upon the ground of 
neglect of duty by the owner. The court held that under 
a statute of Florida the claimants’ causes of action sur- 
vived the owner’s death. 

Upon appeal from the interlocutory decree (28 U.S. C. 
227) the Cireuit Court of Appeals ruled that all the 
findings of fact made by the District Judge were sup- 
ported by the evidence; that, as the injuries thus proved 
were not occasioned without the knowledge or privity of 
the shipowner, respondent could not have limitation; 
that as the ship was at fault as well as the owner 
the causes of action in rem survived the owner’s death 
and the claimants on that ground might recover up to 
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the value of the ship, but that under the governing 
principles of admiralty law the personal liability of the 
owner did not survive. 113 F. 2d 105. Because of the 
importance of the question as to the enforceability in 
admiralty of the claims for personal injuries against the 
estate of the deceased tortfeasor, we granted certiorari, 
311 U.S. 634. 

In support of the judgment of the Circuit Court of 
Appeals, respondent asks us to review the evidence with 
respect to the cause of the claimants’ injuries and the 
breach of duty by the shipowner, contending that the 
evidence was insufficient to support the findings. Ap- 
plying the well-established rule, we accept the concur- 
rent findings of the courts below upon these matters 
(Texas & New Orleans R. Co. v. Railway Clerks, 281 
U. S. 548, 558) and we confine our attention to the ques- 
tion of the survival of the causes of action. 

There is no question that there was a maritime tort. 
There is also no question that the injury occurred within 
the territorial limits of Florida and that under the local 
statute, as construed by the Supreme Court of the State, 
the causes of action survived against the wrongdoer’s 
estate. This was recognized by the Circuit Court of 
Appeals. 113 F. 2d p. 107. Compiled General Laws of 
Florida (1927), § 4211; Waller v. First Savings & Trust 
Co., 103 Fla. 1025, 1047, 1049; 138 So. 780; Granat v. Bis- 
cayne Trust Co., 109 Fla. 485, 488; 147 So. 850; State ex 
rel. Wolfe Construction Co. v. Parks, 129 Fla. 50, 56, 57; 
175 So. 786. 

The statutory provision for limitation of liability, en- 
acted in the light of the maritime law of modern Europe 
and of legislation in England, has been broadly and lib- 
erally construed in order to achieve its purpose to en- 
courage investments in shipbuilding and to afford an 
opportunity for the determination of claims against the 
vessel and its owner. Norwich Company v. Wright, 13 

301335°—11 : 
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Wall. 104, 121. It looks to a complete disposition of 
what may be a “many cornered controversy,” thus ap- 
plying to proceedings in rem against the ship as well 
as to proceedings in personam against the owner, the 
limitation extending to the owner’s property as well as 
to his person. The City of Norwich, 118 U. 8. 468, 503; 
Hartford Accident Co. v. Southern Pacific Co., 273 U.S. 
207, 216. It applies to cases of personal injury and 
death as well as to cases of injury to property. Butler 
v. Boston Steamship Co., 1380 U.S. 527, 552; The Albert 
Dumois, 177 U. 8. 240, 259. The limitation extends to 
tort claims even when the tort is non-maritime. ich- 
ardson v. Harmon, 222 U.S. 96. 

When the jurisdiction of the court in admiralty has 
attached through a petition for limitation, the jurisdic- 
tion to determine claims is not lost merely because the 
shipowner fails to establish his right to limitation. We 
have said that the court of admiralty in such a pro- 
ceeding acquires the right to marshal all claims, whether 
of strictly admiralty origin or not, and to give effect to 
them by the apportionment of the res and by judgment 
in personam against the owner, so far as the court may 
decree. And that, if Congress has this constitutional 
power, it necessarily follows, as incidental to that power, 
that it may furnish a complete remedy for the satisfac- 
tion of those claims by distribution of the res and by 
judgments in personam for deficiencies against the 
owner, if he is not released by virtue of the statute. 
Ha: ‘ford Accident Co. v. Southern Pacific Co., supra, 
p. 2.7. While it is recognized that the equitable rule 
for retaining jurisdiction in order completely to dispose 
of a cause does not usually apply in admiralty, the pro- 
ceeding for limitation of liability is different from the 
ordinary admiralty suit and, by reason of the statute 
and rules governing it, the court of admiralty has au- 
thority to grant an injunction and thus bring litigants 
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into the admiralty court. There is thus jurisdiction 
to fulfill the obligation to do equity to claimants by 
furnishing tiem a complete remedy although limitation 
is refused. J/d., p. 218. 

But respondent contends that to permit recovery upon 
the claims here in question would do violence to a pre- 
cept of the admiralty law that causes of action for per- 
sonal injury die with the person. Respondent argues 
that the souree of this principle was not the common 
law* but the civil law? and that it should be regarded 
as an integral part of the maritime law, considered as an 
independent body of law, and hence can be changed only 
by Congress, which has not acted.® 

Whether the particular rule now invoked is so securely 
based in our maritime law‘ that a different one can be 
established only by legislation and not by the exercise 
of the judicial power responding to present standards 
of justice,” we need not now consider. For, while the 
injury occurred on navigable waters, these were within 
the limits of Florida whose legislation provided that the 
cause of action should survive. And it is not a principle 
of our maritime law that a court of admiralty must in- 
variably refuse to recognize and enforce a liability which 


"As to the rule in the common law, see Holdsworth’s History of 
English Law, Vol. 3, pp. 576-578. 

“Inst. Just. Lib. IV, Tit. XII, Cooper, p. 364, Sandars, p. 476. 

*The “Death on the High Seas” Act, 46 U. S. C. 761-768, is not 
applicable, as it occupies a limited field and even as to wrongful 
death provides that the provisions of state statutes shall not be 
affected. 

‘The rule of the non-survival of a cause of action against a de- 
ceased tortfeasor has but a slender basis in admiralty cases in this 
country. See Crapo v. Allen, 6 Fed. Cas. (No. 3360) 763; Cutting v. 
Seabury, 1 Sprague 522, 525; In re Statler, 31 F. 2d 767, 36 F. 2d 
1021; Cortes v. Baltimore Insular Line, 287 U. S. 367, 371. The 
precise question here presented does not seem to have been authori- 
tatively determined. 

*See The Lottawanna, 21 Wall. 558, 572-574. 
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the State has established in dealing with a maritime 
subject. On the contrary, there are numerous instances 
in which the general maritime law has been modified or 
supplemented by state action, as e. g. in creating liens 
for repairs or supplies furnished to a vessel in her home 
port. The Lottawanna, 21 Wall. 558, 580; The J. E. 
Rumbell, 148 U. S. 1, 12° With respect to maritime 
torts we have held that the State may modify or supple- 
ment the maritime law by creating liability which a 
court of admiralty will recognize and enforce when the 
state action is not hostile to the characteristic features 
of the maritime law or inconsistent with federal legis- 
lation. The City of Norwalk, 55 F. 98; Western Fuel 
Co. v. Garcia, 257 U. 8. 233, 242; Great Lakes Dredge 
Co. v. Kierejewski, 261 U. S. 479; Vancouver Steamship 
Co. v. Rice, 288 U. 8. 445.' 

This is illustrated, in the cases cited, by the effect 
given in admiralty to state legislation creating liability 
for wrongful death. The leading continental States of 
Europe, whose jurisprudence was developed from the 
civil law, have given a remedy in such a case,* but a 
right of action was denied by the common law and like- 
wise by the admiralty in England. And this Court, upon 
an elaborate review of the decisions, concluded that no 
suit for wrongful death would lie “in the courts of the 
United States under the general maritime law.” The 
Harrisburg, 119 U. 8. 199, 213. See, also, The Corsair, 
145 U. S. 335, 344. The absence of a federal or state 


* Many other instances are listed in The City of Norwalk, 55 F. 98, 
106, 107. 

*See, also, Grant Smith-Porter Co. v. Rohde, 257 U. S. 469, 477, 
478; Millers’ Underwriters v. Braud, 270 U. S. 59, 64. Compare 
Southern Pacific Co. v. Jensen, 244 U. 8. 205, 216, 220; Chelentis v. 
Luckenbach S. S. Co., 247 U. 8. 372; Knickerbocker Ice Co. v. Stew- 
art, 253 U.S. 149; Robins Dry Dock Co. v. Dahl, 266 U.S. 449. 

“Hughes on Admiralty, Chap. X, §§ 108-110, pp. 224-226. See, 
also, The Harrisburg, 119 U.S. 199, 212, 213. 
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statute giving a right of action was emphasized. But 
when a State, acting within its province, has created 
liability for wrongful death, the admiralty will enforce 
it. 

There was a careful and comprehensive exposition 
of this subject by Judge Addison Brown in The City of 
Norwalk, supra, decided shortly after The Corsair, supra. 
He observed that if it was not within the power of the 
State to create such a liability in a maritime case, the 
statutes of the majority of the States would be void 
so far as they related to deaths in cases arising on navi- 
gable waters. But the validity of judgments in the state 
courts giving damages in such eases, and the validity of 
the statutes on which they rested, had been sustained. 
Steamboat Company v. Chase, 16 Wall. 522; Sherlock v. 
Alling, 93 U. 8. 99. The grounds of objection to the 
admiralty jurisdiction in enforcing liability for wrongful 
death were similar to those urged here; that is, that the 
Constitution presupposes a body of maritime law, that 
this law, as a matter of interstate and international con- 
cern, requires harmony in its administration and cannot 
be subject to defeat or impairment by the diverse legis- 
lation of the States, and hence that Congress alone can 
make any needed changes in the general rules of the 
maritime law. But these contentions proved unavailing 
and the principle was maintained that a State, in the 
exercise of its police power, may establish rules appli- 
cable on land and water within its limits, even though 
these rules incidentally affect maritime affairs, provided 
that the state action “does not contravene any acts of 
Congress, nor work any prejudice to the characteristic 
features of the maritime law, nor interfere with its proper 
harmony and uniformity in its international and inter- 
state relations.” It was decided that the state legisla- 
tion encountered none of these objections. The many 
instances in which state action had created new rights, 
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recognized and enforced in admiralty, were set forth in 
The City of Norwalk, and reference was also made: to 
the numerous local regulations under state authority 
concerning the navigation of rivers and harbors. ‘There 
was the further pertinent observation that the maritime 
law was not a complete and perfect system’ and that 
in all maritime countries there is a considerable body of 
municipal law that underlies the maritime law as the 
basis of its administration. These views find abundant 
support in the history of the maritime law and in the de- 
cisions of this Court. 

In The Hamilton, 207 U. 8. 398, there was a proceed- 
ing in admiralty for limitation of liability in respect of 
a collision on the high seas, both vessels belonging to 
corporations of the State of Delaware. The Court held 
that a Delaware statute giving damages for wrongful 
death was a valid exercise of the legislative power, and 
that there was thus created a personal liability of the 
owner to the claimants which admiralty would respect. 
Moreover, as the case was one for limitation of liability, 
the Court noted that the federal statute had enabled the 
owner to transfer lability to a fund and to the exclusive 
jurisdiction of admiralty and hence “all claims to which 
the admiralty does not deny existence” must be recog- 
nized. In La Bourgogne, 210 U.S. 95, 139, also a limited 
liability proceeding, the reasoning of The Hamilton was 
followed in the ruiing that, as the case was one of a 
French vessel and the law of France gave a right of 
action for wrongful death, our court of admiralty would 
enforce the claim. 

Finally, in Western Fuel Co. v. Garcia, supra, the 
Court deemed it to be the logical result of prior deci- 
sions that where death “results from a maritime tort 
committed on navigable waters within a State whose 
statutes give a right of action on account of death by 


° See The Blackheath, 195 U. 8. 361, 365. 
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wrongful act, the admiralty courts will entertain a libel 
in personam for the damages sustained by those to whom 
such right is given.” The libel there failed solely be- 
cause suit was barred by the state statute of limitations. 
And the criterion applied in determining the validity and 
effect of the state legislation was set forth in substan- 
tially the same terms as those stated in The City of 
Norwalk, above quoted. Western Fuel Co. v. Garcia, 
supra, p. 242. 

This criterion is manifestly not limited to cases of 
wrongful death. It is a broad recognition of the au- 
thority of the States to create rights and liabilities with 
respect to conduct within their borders, when the state 
action does not run counter to federal laws or the essen- 
tial features of an exclusive federal jurisdiction. See 
Minnesota Rate Cases, 230 U. 8. 352, 402-410. We see 
no reason why, under this test, the Florida rule in pro- 
viding for the survival of a cause of action against a 
deceased tortfeasor for injuries occurring on navigable 
waters within the limits of the State should not be 
applied. 

Respondent argues that, in relation to wrongful death, 
the maritime law had left the matter “untouched” (The 
Harrisburg, supra) and thus the state law was admitted 
to supplement the maritime law, while in the instant case 
there is a positive rule of admiralty against the survival 
of the cause of action. That is, in the one case, there is 
said to be a “void” in the maritime law, which the state 
law may fill, while in the other there is an attempt to 
modify an existing principle. This is a subtlety which 
we think does not merit judicial adoption. The ad- 
miralty rule in the case of wrongful death can be stated 
either negatively or positively, and the result does not 
turn on the mere mode of expression. The pith of the 
matter is that the maritime law, as we conceived it, did 
not permit recovery, and in the same sense, in substance, 
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the maritime law denied the survival of causes of action 
against a deceased tortfeasor. The maritime law would 
be supplemented or modified by state legislation in the 
one case as truly as in the other, and either supplement 
or modification is permissible in accordance with the ac- 
cepted criterion. 

Our decisions in the wrongful death cases also meet 
the further argument which is addressed to lack of uni- 
formity. For whatever lack of uniformity there may be 
in giving effect to the state rule as to survival is equally 
present when the state rule is applied to wrongful death, 
or, for that matter, in any ease when state legislation is 
upheld in its dealing with local concerns in the absence 
of federal legislation. Uniformity is required only when 
the essential features of an exclusive federal jurisdiction 
are involved. But as admiralty takes cognizance of 
maritime torts, there is no repugnancy to its characteris- 
tic features either in permitting recovery for wrongful 
death or in allowing compensation for a wrong to the 
living to be obtained from a tortfeasor’s estate. A 
fortiori, in applying the established rules as to proof of 
claims in limitation proceedings, petitioners, brought into 
admiralty, were entitled to have their claims against the 
shipowner’s estate heard and determined. 

The judgment of the Circuit Court of Appeals is re- 
versed and that of the District Court is affirmed. 


Reversed. 








h 











HELVERING v. HUTCHINGS. 


Opinion of the Court. 


HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. HUTCHINGS. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT. 


No 419. Argued January 8, 1941—Decided March 3, 1941. 


1. In the computation of the tax laid upon “net gifts” made during 
the calendar year, § 504 (b) of the Revenue Act of 1932 provides 
that “In the case of gifts (other than of future interests in property) 
made to any person by the donor during the calendar year the 
first $5,000 of such gifts... shall not... be included in the 
total amount of gifts made during such year.” Held that where 
the donor conveyed property in trust for the benefit of numerous 
beneficiaries he was entitled to separate exemptions or exclusions 
of $5,000 for each beneficiary. P. 395. 

The question whether the gifts to the beneficiaries were “future 
interests” within the meaning of the section is not decided, not 
having been presented by the petition for certiorari, but is left 
open for consideration by the Board of Tax Appeals. 

2. In common understanding and usage a gift is made to him upon 
whom the donor bestows the benefit of his donation. P. 396. 

111 F. 2d 229, affirmed. 


CERTIORARI, 311 U. S. 638, to review a decree reversing 
a decision of the Board of Tax Appeals, 40 B. T. A. 27, 
which sustained an additional assessment of gift taxes. 


Solicitor General Biddle, with whom Assistant Attor- 
ney General Clark and Messrs. Sewall Key and Thomas 
FE. Harris were on the brief, for petitioner. 


Messrs. Rupert R. Harkrider and T. W. Lain for re- 
spondent. 


Mr. Justice Srone delivered the opinion of the 
Court. 


The petition for certiorari presents the single question 
whether under § 504 (b) of the Revenue Act of 1932, 47 
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Stat. 169, 247, the donor of property in trust for the bene- 
fit of numerous beneficiaries is entitled to a single gift tax 
exemption or exclusion to the extent of the first $5,000 or 
to separate exemptions of $5,000 for each beneficiary. 

Sections 501 (a), 502 (1) impose for each calendar 
year a tax on the net amount of the transfers “by any 
individual . . . of property by gift.” By § 501 (b) the 
tax applies “whether the transfer is in trust or otherwise” 
and “whether the gift is direct or indirect.” In the 
computation of the tax laid upon “net gifts” made during 
the calendar year, § 504 (b) provides “In the case of 
gifts (other than of future interests in property) made 
to any person by the donor during the calendar year, the 
first $5,000 of such gifts . . . shall not . . . be included 
in the total amount of gifts made during such year.” 
And § 1111, defining generally terms used throughout 
the Revenue Act, provides: “‘(a) When used in this Act— 
(1) The term ‘person’ means an individual, a trust or - 
estate, a partnership, or a corporation.” 

On December 30, 1935, the taxpayer executed a trust 
indenture by which she transferred, in trust, property 
of a value of approximately $145,000 for a term ending 
in 1957, unless sooner terminated by the trustees, for the 
benefit of her seven children, with gifts over of the share 
of each child in event of the death of that child before 
the expiration of the trust. The taxpayer in her gift 
tax return for 1935 excluded from the taxable amount 
of her gifts the sum of $5,000 for each child or a total 
of $35,000. The Commissioner allowed only a single de- 
duction of $5,000 in lieu of the seven $5,000 deductions 
claimed by the taxpayer and assessed a deficiency accord- 
ingly. The Board of Tax Appeals, treating the trust 
as the donee rather than the individual beneficiaries, 
sustained the Commissioner’s assessment. The Court of 
Appeals for the Fifth Circuit reversed. 111 F. 2d 229. 
We granted certiorari, 311 U.S. 638, to resolve a conflict 
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of the decision below and of like decisions in other cir- 
cuits, Welch v. Davidson, 102 F. 2d 100 (first circuit); 
Rheinstrom v. Commissioner, 105 F. 2d 642 (eighth cir- 
cuit); McBrier v. Commissioner, 108 F. 2d 967 (third 
circuit), and in the Court of Claims, Pelzer v. United 
States, 90 Ct. Cls. 614; 31 F. Supp. 770, with that of 
the Seventh Circuit in United States v. Ryerson, 114 F. 
2d 150. 

It is not doubted that separate gifts, other than of 
future interests, made directly to the donees without the 
intervention of a trustee entitle the donor under § 504 
(b), to one $5,000 exclusion for each gift. But the Gov- 
ernment argues that here the trustee or the trust is the 
donee and as there was only a single trust there can be 
only a single statutory deduction from the total amount 
of the gifts. As the statute allows one deduction of the 
first $5,000 for each gift “made to any person” by the 
donor, the question for decision is whether in this case of 
a gift in trust for the benefit of the designated benefi- 
ciaries the single trust, or each beneficiary, is the “person” 
to whom the gift was made and for which the deduction 
is allowed. 

The statutory definition of “person” in § 1111(a) (1) is 
of little aid in answering this question. The definition 
is made generally applicable to all of the sections of the 
revenue act and was carried forward from earlier acts 
which contained no gift tax provisions. See § 2(a)(1) of 
the 1926 Revenue Act, 44 Stat. 9; § 701(a)(1) of the 1928 
Revenue Act, 45 Stat. 878. The section means no more 
than that the word “person” in any section of the act in 
which it occurs may be taken as meaning “trust” rather 
than “individual” as the context may require. But § 504 
(b), allowing the deduction in the case of each gift to 
any person when applied to gifts in trust for designated 
beneficiaries, may be read as referring either to a gift to 
the trust or a gift to each individual beneficiary. Hence 
we must read the section in its setting of the gift tax pro- 
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visions and in the light of its legislative history, to deter- 
mine whether, within its meaning, the trust or each 
individual beneficiary is the donee to whom the gift is 
made. 

The gift tax provisions are not concerned with mere 
transfers of legal title to the trustee without surrender by 
the donor of the economic benefits of ownership and his 
control over them. A gift to a trustee reserving to the 
donor the economic benefit of the trust or the power of 
its disposition, involves no taxable gift. It is only upon 
the surrender by the donor of the benefit or power re- 
served to himself that a taxable gift oceurs, Estate of 
Sanford v. Commissioner, 308 U.S. 39; Rasquin v. Hum- 
phreys, 308 U.S. 54, and it would seem to follow that the 
beneficiary of the trust to whose benefit the surrender 
inures, whether made at the time the trust is created or 
later, is the “person” or “individual” to whom the gift 
is made. 

But for present purposes it is of more importance that 
in common understanding and in the common use of lan- 
guage a gift is made to him upon whom the donor bestows 
the benefit of his donation. One does not speak of mak- 
ing a gift to a trust rather than to his children who are its 
beneficiaries. The reports of the committees of Congress 
used words in their natural sense and in the sense in 
which we must take it they were intended to be used in 
§ 504 (b) when, in discussing $ 501, they spoke of the 
beneficiary of a gift upon trust as the person to whom the 
gift is made. Similarly they spoke of gifts effected by 
transfer of money or property to another as consideration 
for the payment of money or other property to a third 
person as a gift to the third person. H. Rept. No. 708. 
72d Cong., Ist Sess., pp. 27-28; S. Rept. No. 665, 72d 
Cong., Ist Sess., pp. 39-40. It is of some significance also 
that the denial by § 504(b) of the exemption in the case 
of gifts of “future interests” has little scope for practical 
operation unless the gifts to which the exemption applies 
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include those gifts made to beneficiaries of a trust, since 
it is by resort to the conveyance in trust that most future 
interests are created. 

Moreover, the very purpose of allowing a gift tax ex- 
emption measured by the number of donees, would be 
defeated if a distinction were to be taken between gifts 
made directly to numerous donees and a gift made for 
their benefit by way of a single trust, and we are unable 
io discern in the statute or its legislative history any pur- 
pose to make such a distinction. While one object of 
the exemption was to permit small tax free gifts, and at 
the same time “to fix the amount sufficiently large to 
cover in most cases wedding and Christmas gifts” without 
the necessity of keeping accounts and reporting the gifts, 
H. Rept. supra, 29; 8. Rept. supra, 41, nevertheless the 
statute extended the exemption in the specified amount 
to all gifts, whether large or small, “made to any person.” 

In the face of an exemption thus made broadly appli- 
cable to all gifts to all donees and in the absence of some 
indication of an intention to discriminate between gifts 
made directly to the donees and those made indirectly 
to the beneficiaries of a trust, we can hardly assume a 
purpose to favor one class of donees over the other or 
find such a purpose in the words of the statutory defini- 
tion of “person”? which may indicate either the trust or 
each individual beneficiary of the trust as the person to 
whom the gift is made. Further, such an assumption 
would open the way to avoid the $5,000 limitation upon 
the allowed exemption, by resort to the simple expedient 
of the creation by a single donor of any number of trusts 
of $5,000 each for the benefit of a single beneficiary.’ A 


‘It was this construction of the statute by the Board of Tax 
Appeals and by -“several of the federal courts” which lead to the 
amendment of § 504 (b) so as to withdraw the exemption in the case 
of every gift in trust. See § 505 of the 1938 Act, 52 Stat. 447. S. 
Rept. No. 1567, 75th Cong., 3rd Sess., p. 41. 
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construction so dependent upon an artificial meaning of 
the words of the statute and so out of harmony with the 
statutory scheme and purpose is not to be favored. 
Article 11 of 79 Treasury Regulations (1933 edition), 
issued under the 1932 Act, treats each gift to the benefi- 
ciary of a trust as entitled to the benefit of the $5,000 
deduction unless the gift is of a “future interest” which 
$ 504 (b) excepts from the exemption otherwise allowed. 
Such we think is the correct construction of the statute. 
It is unnecessary to consider here the question whether 
a gift upon trust for impersonal, public or charitable 
purposes where there are no designated or ascertainable 
first beneficiaries is a gift to the trust entitled to a 
single $5,000 deduction. See Hutchings v. Commissioner, 
111 F. 2d 229, 231. Nor do we consider whether the gifts 
to the beneficiaries here are of future interests which are 
excepted from the benefit of the $5,000 deduction allowed 
by § 504 (b). That question is not presented by the 
petition for certiorari. But our judgment will be without 
prejudice to consideration of that question by the Board 
of Tax Appeals upon the remand to it if, under the rules 
and procedure governing proceedings before the Board, 
the Commissioner is free to present the question there. 


Affirmed. 
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UNITED STATES v. PELZER. 
CERTIORARI TO THE COURT OF CLAIMS. 
No. 393. Argued January 7, 1941—Decided March 3, 1941. 


1. Decided in part upon authority of Helvering v. Hutchings, ante, 
p. 393. P. 401. 

2. The revenue laws are to be construed in the light of their general 
purpose to establish a nationwide scheme of taxation uniform in 
its application. Their provisions are not to be taken as subject 
to state control or limitation unless the language or necessary 
implication of the section involved makes its application dependent 
on state law. P. 402. 

3. Gifts in trust to grandchildren, limited to those who survive a 
ten-year accumulation period and attain twenty-one years of age, 
are gifts of “future interests,” from which the $5,000 exemption in 
computing gift taxes is withheld by §504 (b) of the Revenue 
Act of 1932. P. 403. 

80 Ct. Cls. 614; 31 F. Supp. 770, reversed. 


CERTIORARI, 311 U. S. 634, to review a judgment of the 
Court of Claims granting a recovery of money collected 
as gift taxes. 


Solicitor General Biddle, with whom Assistant Attor- 
ney General Clark and Messrs. Sewall Key and Thomas 
E. Harris were on the brief, for the United States. 


Mr. Robert A. Littleton for respondent. 


Mr. Justice Stone delivered the opinion of the 
Court. 


Decision in this case turns on the question whether 
certain gifts of property in trust for the benefit of 
several beneficiaries are gifts of “future interests” which, 
in the computation of the gift tax, are, by § 504 (b) 
of the 1932 Revenue Act, 47 Stat. 169, 247, denied the 
benefit, otherwise allowed, of exclusion from the compu- 
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tation to the extent of the first $5,000 of each gift “made 
to any person by the donor” during the calendar year. ° 

Sections 501 (a) and 502 (1) of the 1932 Act impose 
for each calendar year a tax upon the net amount of 
transfers “by any individual . . . of property by gift.” 
For the purpose of computing the tax $ 504 (b) pro- 
vides “In the case of gifts (other than of future interests 
in property) made to any person by the donor during 
the calendar year, the first $5,000 of such gifts... 
shall not . . . be ineluded in the total amount of gifts 
made during such year.” 

In 1932 the taxpayer, respondent here, created a trust 
for the benefit of his eight grandchildren and any other 
grandchildren who might afterward be born during the 
term of the trust. The trustee was directed to accumu- 
late the income for a period of ten years and thereafter 
to pay an “equal grandchild’s distributive share” of 
the income to each of the named grandchildren who were 
then living and twenty-one years of age and to pay a 
like share of income to each other named grandchild 
for life after that child should reach the age of twenty- 
one years. Provision was made whereby grandchildren 
born after the creation of the trust and during its life 
were to receive like participation in the income of the 
trust except as to distributions of income made prior 
to the birth of such after-born grandchildren, and ex- 
cept that the after-born grandchildren should be paid 
their shares of the income during their respective minori- 
ties after the termination of the ten-year accumulation 
period. The trust instrument also made gifts over of 
the share of the income of each grandchild at death, the 
details of which are not now material. It was further 
provided that the trust should terminate twenty-one 
years after death of the last survivor of the named grand- 
children, when the corpus of the trust, with accumulated 
income, was to be distributed in equal shares among 
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the surviving grandchildren and the issue per stirpes 
of all deceased grandchildren. 

During the years 1933, 1934, and 1935, the taxpayer 
added further amounts of property to the 1932 trust. 
In 1934 he also made gifts directly to his three grand- 
daughters and created a trust to pay the income in equal 
shares to his wife and three daughters with gifts over 
of each share of the corpus of the trust upon the death 
of the life tenant. 

Upon claims for refunds of overpaid taxes upon the 
transfers made in the years 1933, 1934, and 1935, the 
commissioner recomputed the tax and allowed one $5,000 
exclusion only from the net amounts subject to gift 
tax given or added in each year to each trust. In the 
present suit, brought in the Court of Claims, respondent 
sought to recover overpaid taxes for the years in ques- 
tion on the grounds that the gifts to the beneficiaries 
were gifts of present, not future, interests and that the 
taxpayer in the computation of the tax for each year was 
entitled to one exclusion of $5,000 for each beneficiary. 
The court sustained both contentions and gave judgment 
for respondent accordingly. 90 Ct. Cls. 614; 31 F. Supp. 
770. We granted certiorari, 311 U. 8. 634, to resolve the 
conflict of the decision below with that of the Seventh 
Circuit in United States vy. Ryerson, 114 F. 2d 150. 

The Government challenges both grounds of decision 
below. It argues that only a single $5,000 exclusion is 
allowable under § 504 (b) from the total gifts made to 
the trust in each calendar year and that if the gifts 
are deemed to be made to the named beneficiaries of 
the trust no deduction can be allowed in the case of 
gifts to the 1932 trust because they were of future in- 
terests for which no exclusion is allowed by § 504 (b). 

We have this day decided the first question, in Hel- 
vering v. Hutchings, ante, p. 393, in which we held that 


in the case of gifts in trust the beneficiaries are the 
301335°—41——_26 
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persons to whom the gifts are made and that for pur- 
poses of computation of the tax § 504 (b) excludes the 
first $5,000 in value of the gift to each beneficiary from 
the taxable amount of the gifts made in the calendar 
year. For the reasons stated in our opinion in that case 
we hold that the first beneficiaries of the trusts in this 
case are the persons to whom the gifts were made and 
that the taxpayer is entitled to the benefit of the $5,000 
exclusion for each gift to such beneficiary if it is not 
of a future interest. 

But the Government argues here, as it did below, that 
the gifts to the beneficiaries of the 1932 trust are of fu- 
ture interests within the meaning of the statute and 
treasury regulations. While the eight named grandchil- 
dren are the first beneficiaries of the trust, and the per- 
sons to whom the gifts were made, none of them takes 
any benefit from the trust before the end of the ten-year 
accumulation period or until he is twenty-one, whichever 
last occurs, and thert only if he survives that event. And 
the question is whether such a gift is a gift of a “future 
interest” within the meaning of § 504 (b). Respondent, 
relying on statutes and judicial decisions of Alabama, 
where the trust was created and is being administered, 
insists that the gifts to the named grandchildren are pres- 
ent, not future, interests as defined by Alabama law. He 
argues that as § 504 (b) does not define the “future in- 
terests” gifts of which are excluded from its benefits, 
they must be taken to be future interests as defined by 
the local law, and it is the local law definition of future 
interests which must be adopted in applying thesection. 
But as we have often had occasion to point out, the reve- 
nue laws are to be construed in the light of their general 
purpose to establish a nationwide scheme of taxation 
uniform in its application. Hence their provisions are 
not to be taken as subject to state control or limitation 
unless the language or necessary implication of the sec- 
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tion involved makes its application dependent on state 
law. Burnet v. Harmel, 287 U.S. 103, 110; Morgan v. 
Commissioner, 309 U. 8S. 78, 81. 

We find no such implication in the exclusion of gifts 
of “future interests” from the benefits given by § 504 (b). 
In the absence of any statutory definition of the phrase 
we look to the purpose of the statute to ascertain what 
is intended. It plainly is not concerned with the varying 
local definitions of property interests or with the local 
refinements of conveyancing, and there is no reason for 
supposing that the extent of the granted tax exemption 
was intended to be given a corresponding variation. Its 
purpose was rather the protection of the revenue and the 
appropriate administration of the tax immunity provided 
by the statute. It is this purpose which marks the 
boundaries of the statutory command. The committee 
reports recommending the legislation declared (H. Rept. 
No. 708, 72d Cong., Ist Sess., p. 29; S. Rept. No. 665, 
72d Cong., Ist Sess., p. 41): 

“The term ‘future interests in property’ refers to any 
interest or estate, whether vested or contingent, limited 
to commence in possession or enjoyment at a future date. 
The exemption being available only in so far as the 
donees are ascertainable, the denial of the exemption in 
the case of gifts of future interests is dictated by the ap- 
prehended difficulty, in many instances, of determining 
the number of eventual donees and the values of their 
respective gifts.” 

Article XI of Treasury Regulations 79, 1933 and 1936 
editions, interpreting § 504 (b), declared that “future 
interests” include any interest or estate “whether 
vested or contingent, limited to commence in_ use, 
possession, or enjoyment at some future date or 
time.” This definition stands unchanged in the regula- 
tions and, while § 504 (b) was amended by § 505 of the 
1938 Revenue Act so as to withdraw the benefit of the 
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$5,000 exclusion from all gifts in trust, the section as 
amended continues to withhold the benefit of the exclu- 
sion from all gifts of “future interests in property.” 

We think that the regulations, so far as they are ap- 
plicable to the present gifts, are within the competence 
of the Treasury in interpreting § 504 (b) and effect its 
purpose as declared by the reports of the Congressional 
committees, and that the gifts to the eight beneficiaries 
of the 1932 trust were gifts of future interests which are 
excluded from the benefits of that section. Here the 
beneficiaries had no right to the present enjoyment of 
the corpus or of the income and unless they survive the 
ten-year period they will never receive any part of either. 
The “use, possession, or enjoyment” of each donee is thus 
postponed to the happening of a future uncertain event. 
The gift thus involved the difficulties of determining the 
“number of eventual donees and the value of their respec- 
tive gifts” which it was the purpose of the statute to 
avoid. 

We have no occasion to consider the definition of fu- 
ture interests in other aspects than those presented by 
the present case. The judgment of the Court of Claims 
will be reversed so far only as it excluded the gifts to the 
1932 trust from the computation of the tax for each of 
the years in question. 


Reversed. 
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. A respondent in certiorari is entitled to sustain the judgment upon 
a ground other than that adopted by the court below. P. 408. 

. In computing gift taxes under the Revenue Act of 1932, gifts 
in one trust for several beneficiaries are each entitled to deduc- 
tion up to $5,000, if they are not gifts of “future interests.” Hel- 
vering v. Hutchings, ante, p. 393. P. 408. 

. Gifts of separate equal shares of the corpus of a trust to each of the 
two trustees in the event of their joint request that the trust be 
terminated are gifts upon a contingency which may never happen 
and are therefore gifts of “future interests” within the meaning 
of § 504 (b) of the Revenue Act of 1932. United States v. 
Pelzer, ante, p. 399. P. 408. 

4. A joint power to two beneficiaries to terminate a trust and 
thereby acquire the corpus in equal shares is not the equivalent 
of ownership since the joint power is not for the joint benefit 
of the donees and its exercise could only operate for the benefit 
of each to the extent of one-half of the trust property and then 
only in the event that both agreed to unite in its exercise, and the 
use and enjoyment of any part of the trust fund by either will be 
postponed until both join in the exercise of the power. P. 408. 

. Gifts in trust dependent upon survivorship of one or more per- 
sons at the death of the donor, are gifts of “future interests” 
within the meaning of §504 (b) of the Revenue Act of 1932. 
United States v. Pelzer, ante, p.399. P. 409. 

114 F. 2d 150, affirmed. 
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CERTIORARI, 311 U. S. 640, to review a judgment revers- 
ing a recovery in the District Court, 28 F. Supp. 265, for 
alleged overpayment of gift taxes. 


Mr, William N. Haddad, with whom Mr. Walter T. 
Fisher was on the brief, for petitioners. 


Solicitor General Biddle, with whom Assistant Attor- 
ney General Clark and Messrs. Sewall Key, J. Louis Mon- 
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arch, and Thomas E. Harris were on the brief, for the 
United States. 


Mr. Justice Stone delivered the opinion of the 
Court. 


This is a companion case to Helvering v. Hutchings, 
ante, p. 393, and United States v. Pelzer, ante, p. 399, and 
it presents the questions decided in those cases. 

The sole question raised by the petition for certiorari 
is whether, under § 504 (b) of the Revenue Act of 1932, 
47 Stat. 169, 247, the donor of property in trust for 
numerous beneficiaries is entitled to a single gift tax 
exemption or exclusion to the extent of the first $5,009 
of the gift, or to separate exemptions of $5,000 for each 
beneficiary. The Government insists that if that ques- 
tion be decided against it, it is nevertheless entitled to 
retain the judgment below in its favor because the gifts 
to the beneficiaries were of future interests which, by 
$ 504 (b), are denied the benefit of the exclusion other- 
wise allowed by the section. 

In 1934 petitioners’ testatrix transferred two single pre- 
mium insurance policies on her own life maturing at a 
future date, as additions to two separate trusts, one 
created in 1933, the other established in 1934 but before 
the transfer. The instrument creating the first trust 
provided that the trustees should pay over one-fourth of 
the net income to Mary Ryerson Frost, one of the trus- 
tees, for life, with remainder over for life to her two 
daughters if surviving at her death, with further re- 
mainders over to their issue per stirpes. The trust in- 
strument directed that the remaining three-fourths of 
the income should be accumulated and added to the 
principal of the trust. It provided that the trust was to 
terminate upon the death of the last survivor of three 
persons, the first life tenant and her two daughters, and 
was then to be distributed, the particular distribution be- 
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ing dependent upon contingencies which are not now ma- 
terial. The trust instrument also contained numerous 
provisions for the termination of the trust by joint 
action of the trustees, Donald McKay Frost and Mary 
Ryerson Frost, who was also life tenant, or by the sur- 
vivor or other of them in the case of the death or mental 
incapacity of either. Other provisions were made for 
the termination of the trust and distribution of the trust 
property in the event of the death or mental incapacity 
of both, without having exercised their power of termina- 
tion. 

The instrument creating the 1934 trust provided that 
upon the death of the grantor, who was the insured, who 
was living at the time of the transfer, the trustees should 
distribute the proceeds of the insurance as follows: If 
the widow of the grantor’s son survived the grantor the 
income of one-third of the proceeds of the insurance pol- 
icy was to be paid to the son’s widow for life with re- 
mainders over to those persons who would be heirs at law 
of the son had he died at the same time as the life tenant. 
The remaining two-thirds of the proceeds, or all if the 
son’s widow did not survive the grantor, were to go to 
the descendants of the grantor’s son then surviving, with 
gifts over in default of such descendants. 

In a suit brought by petitioner to recover overpaid 
gift taxes for the year 1934 the district court ruled that 
in the computation of the tax the taxpayer was entitled 
to two exclusions to the extent of $5,000 each for the 
gifts made to Mary Ryerson Frost and Donald McKay 
Frost under the 1933 trust and to three exclusions under 
the 1934 trust, one for the son’s widow and two for his 
two living descendants. The Court of Appeals for the 
Seventh Circuit reversed, 114 F. 2d 150, holding that the 
two trusts were the donees and that a single exclusion 
was allowable for each trust. We granted certiorari, 
311 U.S. 640, to resolve the conflict between the decision 
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below and that of the Court of Claims in the Pelzer case 
and the Circuit Court of Appeals for the Fifth Circuit in 
the Hutchings case. 

For the reasons stated in our opinion in the Hutchings 
case we hold that the beneficiaries of the two trusts were 
the persons to whom the gifts were made and that the 
gifts to them and not to the trusts, as the courts below 
held, were entitled to the benefit of the exclusion allowed 
by § 504 (b) provided the gifts were not of “future 
interests” to which the section denies the benefit of the 
exclusion. 

As the Government has not sought certiorari it can- 
not attack the judgment below, but it is free to sustain 
it upon any legal ground which will support it. LeTulle 
v. Scofield, 308 U. 8. 415, 421, 422. Even though the 
judgment below was rested upon the erroneous ground 
that the trusts were “persons” to whom the gifts were 
made within the meaning of § 504 (b), the Government 
may justify the judgment here on the ground that peti- 
tioners are not entitled to the exclusions claimed so far 
as the gifts were of future interests. 

The gifts of a separate equal share of the corpus of 
the 1933 trust to each of the two trustees in the event of 
their joint request that the trust be terminated was a 
gift upon a contingency which might never happen. For 
the reasons stated in our opinion in the Pelzer case those 
gifts were of future interests within the meaning of 
$ 504 (b) and consequently were not entitled to the 
benefit of the exclusion. While a present power of dis- 
position for one’s own benefit is the equivalent of owner- 
ship, see Curry v. McCanless, 307 U. 8S. 357, 370, et seq., 
and eases cited, here the joint power was not for the joint 
benefit of the donees of the power. Its exercise could 
only operate for the benefit of each to the extent of one- 
half of the trust property and then only in the event that 
both agreed to unite in its exercise. In any case use and 
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enjoyment of any part of the trust fund by either was 
postponed until such time as both joined in the exercise 
of the power. The interests granted to the trustees 
upon their termination of the trust should therefore have 
been included to their full extent in the computation of 
the gift tax because they were “future interests” within 
the meaning of § 504 (b) and Art. XI, Treasury Regu- 
lations 79. As the petitioners have been allowed one 
exclusion by the judgment below which is not attacked 
here it is unnecessary to consider whether the life interest 
in the income given to Mary Ryerson Frost is a present 
or future interest within the meaning of § 504 (b). 

For like reasons we conclude that the gifts to the bene- 
ficiaries of the 1934 trust were of future interests and 
that the petitioners are entitled to no exclusion with re- 
spect to them. The gift of income to the life tenant 
was contingent upon her survivorship of the grantor at a 
future date. The gifts of the principal amount of the 
proceeds of the policy to descendants of the deceased son 
of the grantor were in part contingent upon their surviv- 
orship of the son’s widow and her survivorship of the 
grantor or, if she did not survive him, then the gifts of 
the entire principal were contingent upon survivorship of 
the descendants at the grantor’s death. Thus all those 
who might become entitled to the use and enjoyment of 
the trust, principal and income, were ascertainable only 
upon the happening of one or more uncertain future 
events, survivorship of one or more persons at the death 
of the donor, and so they were donees of gifts of “future 
interests” within the meaning of §$ 504 (b) and the 
treasury regulations. Consequently petitioners are not 
entitled to the single exclusion which the court below 
allowed. But because the Government has sought no 
cross-petition attacking the judgment below, it must be 


Affirmed. 
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EQUITABLE LIFE INSURANCE CO. OF IOWA. v. 
HALSEY, STUART & CO. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 291. Argued January 15, 16, 1941—Decided March 3, 1941. 


1. In an action in a federal court for damages resulting from sales 
of securities on representations of fact affecting their value alleged 
to have been false and fraudulent, the right of recovery is governed 
by the law of the State in which the representations and sales 
were made. P. 420. 

2. Stipulations by which one attempts to avoid the consequences 
of false statements fraudulently or reeklessly made are strictly 
construed in the courts of Iowa. P. 419. 

3. Assuming that a dealer in securities who offers bonds by a 
printed circular containing false representations is protected from 
liability for them, and for like statements made later, by a “hedge 
clause” in a circular reading: “All statements herein are official, 
or are based on information which we regard as reliable, and 
while we do not guarantee them, we ourselves have relied upon 
them in the purchase of this security,” the protection does not 
extend to misrepresentations of other and different facts made after 
submisson of the circular to the purchaser. P. 419. 

4. A buyer of bonds who relies to his injury upon material false 
representations by the seller of conditions affecting their value, 
is not under Iowa law precluded from recovering his damage by 
his failure to make his own investigation to ascertain whether the 
representations are true. P. 424. 

5. The trial court correctly instructed the jury, in conformity to 
Iowa law, that to find a verdict for the purchaser of the bonds 
it must find that the untrue statements were known by the seller 
to be untrue or were made as true with no reasonable ground for 
believing them to be true, and it correctly submitted to the jury 
the question whether such statements, including those in the hedge 
clause itself, were recklessly made without reasonable ground for 
believing them to be true. P. 420. 

6. Upon evidence that the seller of bonds had induced their purchase 
by exhibiting to the buyer the balance shect of a corporation, 
which had guaranteed the payment of the bonds, without disclos- 
ing circumstances known to the seller indicating that since the 
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date of the balance sheet the financial condition of the corporation 
had been seriously impaired, held that the trial court, in con- 
formity to Iowa law, correctly submitted the evidence to the jury 
with the instruction that it could find the seller liable for fraud 
or misrepresentation from such partial disclosure accompanied by 
wilful concealment of material facts inconsistent with those stated 
in the balance sheet. P. 425. 
112 F. 2d 302, reversed. 


CERTIORARI, 511 U. 8. 626, to review a judgment revers- 
ing a recovery of damages in the District Court. The 
action was based on fraud practiced in sales of public 
improvement bonds. 


Mr. Joseph G. Gamble, with whom Mr. Alden B. How- 
land was on the brief, for petitioner. 


Mr. Edward R. Johnston, with whom Mr. Floyd E. 
Thompson was on the brief, for respondent. 


Mr. Justice Stone delivered the opinion of the 
Court. 


Petitioner brought this suit in the District Court for 
Northern Illinois to recover damages suffered by reason 
of alleged fraudulent statements made by respondent’s 
agents which induced petitioner to purchase of respond- 
ent a large number of Longview (Washington) local im- 
provement bonds. The trial to a jury resulted in a ver- 
dict and judgment for petitioner in the sum of $66,150. 
The Court of Appeals for the Seventh Circuit reversed 
on the ground that some of the untrue statements, on the 
faith of which petitioner had purchased the bonds, were 
within the protection of the “hedge elause” which ap- 
peared in a circular by which respondent had offered the 
bonds for sale to, petitioner. The clause read: 

“All statements herein are official, or are based on 
information which we regard as reliable, and while we do 
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not guarantee them, we ourselves have relied upon them 
in the purchase of this security.” : 
The court found that another untrue statement con- 
tained in a letter written by respondent’s agent to peti- 
tioner was “carelessly made,” but, taken alone, was too 
trivial in its effect in inducing petitioner to purchase the 
bonds, to support the verdict. It also held that there 
was no breach of legal duty on the part of respondent 
or its officers in their failure to reveal to petitioner facts 
known to respondent indicating that a financial state- 
ment of a guarantor of the bonds, submitted to petitioner 
by respondent’s agent, on the faith of which petitioner 
had bought the bonds, did not truly represent the finan- 
cial condition of the guarantor. We granted certiorari, 
311 U. S. 626, upon a petition which asserted the failure 
of the court below to follow state law in its rulings, the 
questions presented being of public importance because 
they involve the relation of the federal courts to the 
states. 

We summarize briefly the evidence submitted to the 
jury which bears on the contentions made before us. 
Respondent is a large dealer in bonds and securities, with 
an office in Chicago. Petitioner is an Iowa corporation 
having its office and principal place of business in Iowa 
where the transactions resulting in the sale of the bonds 
in question took place. In May, 1930, respondent 
through an agent offered to sell petitioner a quantity of 
the bonds of the Longview local improvement districts. 
The offering was by printed circular issued by respondent 
on April 7, 1927, which described the bonds as payable 
from proceeds of special assessments to be levied upon 
the benefited properties and stated that their payment 
was guaranteed principal and interest by Long-Bell Lum- 
ber Company, whose balance sheet for the year ending 
December 31, 1926, was printed in the circular. The 
circular stated— 
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“Longview is situated about 133 miles south of Seattle 
at the confluence of the Columbia and Cowlitz Rivers. 
It has a frontage of 714 miles on the former, and is a 
port of call for ocean-going vessels midway between 
Portland and the Pacifie Ocean. ... Because of its 
natural advantages and proximity to the timber stands 
of the Long-Bell and Weyerhaeuser interests, Longview 
was selected as the site for the vast lumber manufactur- 
ing plants of these companies. The present output of 
the Long-Bell plants is 1,800,000 board feet per day. 
The Weyerhaeuser plants are under construction. Man- 
ufacturing plants have also been erected by other con- 
cerns, including the Longview Concrete Pipe Company, 
the Pacific Straw Paper & Board Company, the Magor 
Car Corporation, the Standard Oil Company, Longview 
Paint & Varnish Company, and the Central Mill Works. 
The first unit of the plants of the Longview Fibre Com- 
pany, to cost 2! million dollars, is now well under way.” 
The circular contained the “hedge clause” which has 
already been quoted. 

In making the offering, respondent’s agent also in- 
formed a vice president of petitioner that the bonds were 
secured by assessments on properties in the City of Long- 
view and as additional security carried the full and com- 
plete guarantee of the Long-Bell Lumber Company 
which was a very large, long established company doing 
business in the south and west; and that Local Improve- 
ment Districts Nos. 11 and 19, against which most of the 
bonds were issued, were practically co-extensive with the 
limits of the city. 

After reading the circular petitioner’s vice president 
requested of respondent’s agent additional information 
about Longview and the property there and about the 
Long-Bell Lumber Company, which he supplied in a 
number of documents. One was a booklet issued by the 
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Longview Company, a subsidiary of Long-Bell Lumber 
Company, engaged in selling Longview real estate. The 
booklet showed a map on which the mills of Longview 
Lumber Company, the property of the Weyerhaeuser 
Timber Company and the City of Longview appeared to 
extend to and along the northerly side of the Columbia 
River. The map bore a legend reciting that it “is in- 
tended to show in a general way the relation of the vari- 
ous parts of the city site to each other, and location of 
the city in relation to water, railroad and highway trans- 
portation facilities.’ Another document was advance 
proof of an advertisement of the Longview Company, 
published in the Saturday Evening Post. It contained 
an illustration of extensive manufacturing plants, be- 
neath which it was stated “The thoroughly modern elec- 
trically operated manufacturing plants shown in the 
above sketch are in Longview, Wn. They produce 
1,800,000 feet of Douglas fir lumber a day. The build- 
ings cover 72 acres. Six ocean-going freighters can load 
at one time at the Long-Bell docks.” Another document 
was a booklet issued by the Longview Chamber of Com- 
merce containing statements from which it could reason- 
ably be inferred that the manufacturing plants of the 
Long-Bell Lumber Company and the Weyerhaeuser Tim- 
ber Company were within the City of Longview and that 
the latter was on the Longview waterfront along the 
Columbia River. 

Still another document, which will presently be dis- 
cussed, was the published balance sheet for the year end- 
ing December 31, 1929, of the Long-Bell Lumber Com- 
pany. Respondent’s sales manager, on May 15, 1930, 
also wrote to petitioner’s vice president a letter offering 
the first $100,000 of bonds purchased by petitioner, say- 
ing, “We believe you have before you practically all the 
data covering this issue of bonds,” and “you observe, of 
course, that this city has no funded debt other than these 
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improvement bonds and that the original debt has been 
materially reduced through retirement and maturity.” 

It is not seriously contended here that petitioner did 
not purchase the bonds on the faith of the statements 
which we have detailed and others of similar character, 
nor is it denied that the Long-Bell, Weyerhaeuser, Long- 
view Fibre and Standard Oil Company plants were all 
outside the city limits of Longview and that none of 
those properties were subject to assessments in any of 
the improvement districts. The mill properties were lo- 
cated between the Columbia River and the limits of the 
City of Longview. The city never had a frontage of 744 
miles upon the Columbia River and no such frontage at 
all except for a distance of about 200 yards adjacent to 
the Longview dock and not within the improvement dis- 
tricts. Substantially all of the land included within the 
local improvement districts of Longview was also in- 
cluded within a diking district known as Cowlitz County 
Consolidated Diking District No. 1, which in May, 1930, 
when the negotiations for the sale of the bonds to peti- 
tioner took place, had outstanding bonds in the sum of 
$2,554,000 payable from the proceeds of special assess- 
ments to be levied upon substantially all lands within the 
improvement districts. Respondent had purchased the 
entire issue of diking bonds from the Long-Bell Lumber 
Company in 1925 and later resold them to the public. 

At the trial a vice president of respondent, called by 
petitioner as an adverse witness, testified that in purchas- 
ing the local improvement district bonds respondent gave 
no consideration to the special assessments against Long- 
view real estate; that respondent regarded Long-Bell 
Lumber Company’s guarantee as the sole justification for 
handling the bonds and would not have handled them 
without the guarantee. None of these facts detailed by 
the witness were communicated to petitioner in advance 
of the sale of the bonds. 
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A close business relationship had existed between re- 
spondent and Long-Bell Lumber Company for some 
years before 1930. It had purchased from the Lumber 
Company and sold to customers $25,000,000 of its first 
mortgage bonds between 1922 and 1926, and in some ot 
its offerings it had been referred to as the “fiscal agent” 
of the Long-Bell Lumber Company. In 1926 it had pur- 
chased from the Lumber Company and resold $3,250,000 
of its bends. In the years 1925, 1926 and 1927 it pur- 
chased from the Lumber Company and later resold more 
than $3,000,000 of the Longview local improvement dis- 
trict bonds. 

The Long-Bell Lumber Company balance-sheet for 
1929, to which we have referred, disclosed total assets 
of more than $116,000,000 with current assets of cash 
and inventories amounting to more than $15,000,000. 
Current liabilities were less than $8,000,000 including 
bank loans of $4,000,000. The funded debt of Long-Bell 
and all subsidiaries was less than $42,000,000, and capi- 
tal and surplus were shown in excess of $59,000,000. 

There was much evidence from which the jury could 
have found that the Lumber Company, prior to the first 
sale of the bonds to petitioner in May, 1930, had, by 
more or less regular reports, kept respondent closely 
advised of developments at Longview and generally of 
its financial condition. Among the data transmitted 
were documents produced from respondent’s files show- 
ing that in 1927 sales of Longview real estate by the 
Lumber Company’s real estate subsidiary had practically 
ceased; that during 1928 properties already sold were 
being taken back on the forfeiture of installment sales 
contracts, and that in April and May of that year for- 
feitures and repurchases in number and valuation of 
properties equalled new sales; that in 1928 respondent 
conducted market operations in the securities of the 
Lumber Company and asked $75,000 as compensation 
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for bringing about an improvement in their market quo- 
tations. 

During the early months of 1930 and before the first 
sale of bonds to petitioner, which occurred on May 17th, 
there were frequent communications of information from 
the Long-Beli Lumber Company to respondent from 
which the jury could have found that respondent was 
advised of the progressive financial deterioration -and 
loss of credit of the Long-Bell Lumber Company. These 
included discussion of an attempt to consolidate the 
Long-Bell Company with other lumber producers in the 
effort, as stated by Long-Bell’s officers to respondent, 
“to meet quickly an acute and distressing situation”; 
efforts to procure loans and to convert Long-Bell property 
into cash; “to strengthen the Lumber Company’s cur- 
rent financial condition by converting physical assets 
into working capital to meet current requirements”; 
unsuccessful efforts in March and April to market 
secured bonds and note issues of the Long-Bell Lum- 
ber Company, unsuccessful efforts by respondent in 
May to secure financing for Long-Bell by New York 
banking houses. There was evidence from which the 
jury could have found that respondent had been advised 
by the Long-Bell Company, that the officers of the Chase 
National Bank of New York and a large St. Louis bank 
had withdrawn and refused to renew the Long-Bell 
Company’s line of bank credit and that the Chase Bank 
had advised strengthening of the Lumber Company’s 
current financial position, and had suggested the forma- 
tion for credit purposes of a subsidiary corporation to 
which the Long-Bell could transfer its liquid assets for 
purposes of borrowing operations. This advice was car- 
ried into effect in October, 1930. None of these cireum- 
stances showing the changed financial condition of the 
Long-Bell Lumber Company after its December 31, 1929 


statement or any of the information of respondent with 
301335°—41——-27 
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respect to them were revealed by respondent or known 
to petitioner before purchasing the improvement bonds. 
Petitioner purchased from respondent $353,000 of the 
bonds, $100,000 on May 17, 1930, $26,000 in September, 
$211,000 in October, $13,000 in January, 1931 and $3,000 
in February. Of these, $279,000 were bonds of districts 
11 and 19, which were the two districts which embraced 
substantially the whole City of Longview. In 1934 the 
Long-Bell Lumber Company filed a petition for reor- 
ganization under § 77B of the Bankruptey Act. By 
the decree in the reorganization proceeding the Lumber 
Company was relieved of its guarantee of the improve- 
ment district bonds, the petitioner receiving 8 and 
4/10ths shares of common stock in the reorganized cor- 
poration in lieu of the guarantee on each $1,000 bond. 
Petitioner’s case as submitted to the jury was in sub- 
stance that it had been induced to purchase the bonds 
by untrue statements knowingly or recklessly made by 
respondent’s officers and agents as follows: (1) That the 
extensive mill properties of the Long-Bell Lumber Com- 
pany, the Weyerhaeuser Timber Company, the Longview 
Fibre Company and others were located in Longview 
and subject to assessment in Local Improvement Dis- 
tricts Nos. 11 or 19, the limits of which were substan- 
tially co-extensive with the limits of the city; (2) that 
Longview had a frontage of 714 miles upon the Columbia 
River which, if true, would locate the mill properties 
within the corporate limits; (3) that the improvement 
bonds were the only bonds constituting a charge or lien 
upon the lands in the improvement districts of the city; 
and, finally, (4) that respondent’s officers and agents had 
in May, 1930, made representations of the strong finan- 
cial position shown in the 1929 balance sheet of the 
Long-Bell Lumber Company which had guaranteed the 
improvement bonds, without disclosing to petitioner the 
knowledge which it then had or later acquired before 
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the sale of the bonds, that the Long-Bell Company was 
in fact in a declining and precarious financial condi- 
tion. 

The Court of Appeals held that the various statements 
and information given by respondent’s officers and 
agents, after respondent’s offering circular had been sub- 
mitted to petitioner, were substantially the same as 
those made in the circular itself and therefore were under 
the protection of the hedge clause which had been printed 
in the circular. Stipulations by which one attempts to 
avoid the consequences of false statements fraudulently 
or recklessly made are strictly construed in the Iowa 
courts. Jordan y. Nelson, 178 N. W. 544. We are cited 
to no Iowa authority to the effect that such a clause 
applies or affords protection to any except the state- 
ments to which it refers. But we assume for present 
purposes, without deciding, as the Court of Appeals held, 
that the hedge clause extended its protection to later 
statements made by respondent like those contained in 
the circular. But in reaching its conclusion the court 
overlooked the fact that the documents and statements 
which followed the submission of the circular to peti- 
tioner were in response to a request by petitioner for 
additional information and contained items of informa- 
tion not found in the circular. 

Among them was the December 31, 1929, financial 
statement of the Long-Bell Lumber Company, the ad- 
vertising map bearing a legend indicating the city’s front- 
age on the river and the location of the taxing districts 
within the city limits, other advertising material con- 
taining pictures indicating the location of the Long-Bell 
and other plants within the city limits, and the state- 
ment made to petitioner by respondent’s sales manager 
that the city, which was co-extensive with the improve- 
ment district, had no funded debt. The court also failed 
to consider the question whether, under Iowa law, the 
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hedge clause afforded to respondent protection from un- 
true statements recklessly made, whether the statements 
in the circular and others later submitted to petitioner 
were recklessly made, and whether the hedge clause itself 
contained statements known to respondent to be untrue 
and had a material influence in inducing petitioner’s pur- 
chase of the bonds. 

It is obvious that the jury could have found that state- 
ments having persuasive influence in promoting the sale 
of the improvement bonds to the petitioner were: the 
statement as to the location along that waterfront and 
within the Improvement District of extensive manufac- 
turing plants which would thus be subject to assessment 
for payment of the bonds, the statement that the city 
had no funded indebtedness other than the improvement 
bonds, and the representations as to the strong financial 
position of the Long-Bell Lumber Company which was 
guarantor of payment of the bonds. If, as the jury 
found, petitioner relied on these representations to its 
injury, it is immaterial, as appears to be conceded, that 
petitioner did not make its own investigation to ascertain 
whether they were true. Gardner v. Trenary, 65 Iowa 
646; 22 N. W. 912; Creamer v. Stevens, 192 Iowa 920; 
185 N. W. 581; Ford v. Ott, 186 Iowa 820; 173 N. W. 
121. 

The trial court correctly charged the jury in accord- 
ance with the Iowa decisions, in substance, that as a pre- 
requisite to a verdict for petitioner, it must find that the 
representations in question were known by respondent to 
be false or were made as true with no reasonable ground 
for believing them to be true, but that if they were be- 
lieved by respondent to be true and were made without 
reckless disregard as to their truth or falsity, and without 
intention to deceive petitioner, petitioner could not re- 
cover. The question of respondent’s recklessness was 
thus submitted to the jury and we think properly so 
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upon the evidence. Hanson v. Kline, 136 Iowa 101; 113 
N. W. 504; Davis v. Central Land Co., 162 Iowa 269; 143 
N. W. 1073; Haigh v. White Way Laundry Co., 164 Iowa 
143; 145 N. W. 473. 

Respondent’s witness, a vice president in charge of its 
municipal bond issues, testified that he assembled the 
data appearing in the circular submitted by respondent 
to petitioner without his ever having visited the City 
of Longview and without making -any inquiry of the 
city officials or representatives as to the truth of the 
matters stated in the circular. So far as appears no 
such inquiry was made by respondent or in its behalf 
before the sale of the bonds to petitioner. The witness 
stated that he had obtained the information from the 
offices of the Long-Bell Lumber Company at Kansas 
City and Longview; that he had submitted the circular 
when prepared to the general counsel of the Long-Bell 
Lumber Company at Kansas City, who had approved 
it. Whether counsel had any personal knowledge of 
the matters stated in the circular, or what he stated to 
respondent with respect to it, does not appear. The in- 
formation about the 7144 mile frontage of the city on 
the Columbia River and the location of the Long-Bell, 
Weyerhaeuser and other plants within the limits of 
the improvement districts was compiled by the witness 
from advertising copy suggested by the advertising man- 
ager of the Long-Bell Lumber Company. His recollec- 
tion was that some of this information came from an ad- 
dress made “by one of the Long-Bell land agents at 
Longview.” 

No testimony was forthcoming to show that any exec- 
utive officer of the Long-Bell Lumber Company gave as- 
surances of the truth or accuracy of this information, or 
that any of them. believed it to be true. When the wit- 
ness sought this information in October, 1930, he 
promptly obtained the correct information from the Long- 
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view tax authorities. The evidence is_ conflicting 
whether this information ever was communicated to pe- 
titioner, and if so whether before its October purchase of 
the bonds. Petitioner’s testimony was that it first ac- 
quired the information in June, 1931. Two of respond- 
ent’s vice presidents had visited Longview two or more 
times in 1922 and 1924 in connection with the purchase by 
respondent of Long-Bell bond issues. Both testified as 
witnesses, but neither of them denied knowledge of the 
location of the corporate limits of the City of Longview 
and of the mill properties. Another vice president in 
charge of purchases of municipal issues had made a trip 
to Longview in 1925 and while there had entered into a 
contract with the Lumber Company for the purchase from 
it by respondent of the improvement bonds. He also ar- 
ranged in that year for the purchase from Long-Bell 
Lumber Company by respondent of the diking district 
bonds, already referred to. This vice president, having 
died, did not testify, but there was testimony by his 
assistant and successor that the location of the diking 
district was ascertained by respondent at that time. 
The only identified sources of respondent’s informa- 
tion as to the location of the city on the river and the lo- 
cation of the manufacturing plants with respect to the 
taxing districts, were an advertising agent of the Long- 
Bell Lumber Company, a land agent acting either for the 
Long-Bell Lumber Company or its subsidiary, and a 
map with descriptive material printed on it appearing 
as a part of a published advertisement of the Longview 
Company, which promoted the real estate enterprise in 
Longview. None of this information was verified by 
any responsible official of the Long-Bell Lumber Com- 
pany nor by any official or representative of the City of 
Longview, and no such verification appears to have been 
sought by respondent. We think it was for the jury to 
say whether statements resting upon such flimsy support, 
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made as the basis for a public offering of municipal bonds 
aggregating more than $3,000,000, were recklessly made, 
or were without reasonable basis for the assertion of their 
truth to prospective investors. 

The court below thought the statement made by re- 
spondent’s sales manager, despite the outstanding diking 
district bonds, that the city was without funded debt 
other than the improvement district bonds, was carelessly 
made but trivial in its effect in inducing the purchase of 
the bonds. But we cannot say that the trial court 
should not have left it to the jury to decide whether this 
statement was knowingly false or recklessly made, or 
whether in all the circumstances it materially influenced 
petitioner’s purchase of the bonds. Moreover, we think 
that in all the circumstances of the case the trial court 
rightly left it to the jury to say whether in fact respond- 
ent in the course of its investigation, through its vice 
presidents or others, of issues of bonds totalling more than 
$30,000,000, issued either by the City of Longview or the 
Long-Bell Lumber Company or bearing its guarantee, 
became aware of the actual location of the properties in 
question. 

Petitioner also insists that the jury could have found 
that the hedge clause itself was known by respondent to 
be untrue when made. The clause declared that the 
statements contained in the circular “are based on infor- 
mation which we regard as reliable and. . . we ourselves 
have relied upon them in the purchase of this security.” 
Yet, respondent’s vice president in charge of municipal 
issues, who had prepared the offering circular, testified, 
without contradiction, “We bought and sold the bonds 
solely on the guarantee of the Long-Bell Lumber Com- 
pany paying no attention whatever to the valuation of 
the lands upon which the assessments were laid.” Upon 
this state of the record the jury could have found that 
the hedge clause itself was untrue and would mislead 








424 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


prospective purchasers to the erroneous belief that Hal- 
sey, Stuart & Co. regarded the bonds as worthy invest- 
ments on their merits either independently or in con- 
junction with the guarantee. It could have found also 
that its materiality was of added importance in influenc- 
ing the sale of the bonds in view of the knowledge of re- 
spondent, not disclosed to petitioner, that the Long-Bell 
Lumber Company was already in financial straits. 

While it is arguable, as the court below thought, 
whether in view of all the circumstances petitioner placed 
more or less reliance upon the obligations attaching to 
a municipal security on the one hand or upon the guaran- 
tee of the Long-Bell Lumber Company on the other, or 
whether it would have scrutinized more searchingly the 
guarantee had it known that respondent depended on 
that alone, these are arguments for the jury and not the 
court. 

The court below held that the failure of respondent to 
reveal to petitioner its knowledge of the declining finan- 
cial status of the Long-Bell Lumber Company, which re- 
spondent acquired in the early months of 1930, fell short 
of establishing fraud or breach of legal duty on its part. 
The court reached this conclusion on the grounds that 
there was no fiduciary relationship between respondent 
and petitioner; that the 1929 balance sheet of the Lumber 
Company was not shown to be an untruthful statement 
of the financial condition of the Company at that time; 
that respondent did not seek additional information as to 
the financial condition of the Company, and if it had done 
so could readily have ascertained its condition from other 


sources. 

But we think that, under Iowa law, these factors did 
not, in the circumstances of this case, relieve respondent 
of the duty to speak. As we have said, petitioner was 
under no duty to make an independent investigation of 
the truth of respondent’s statements if, as the jury found, 
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it relied on those statements in the purchase of the bonds. 
Respondent furnished the balance sheet in response to 
petitioner’s request for information about the Lumber 
Company after emphasizing to petitioner the Company’s 
guarantee of the improvement bonds and stating “we be- 
lieve you have before you practically all the data covering 
this issue of bonds.” From the evidence the jury could 
have found that the balance sheet was submitted to peti- 
tioner as one of the bases of the pending negotiation and 
as a representation, that it disclosed, so far as known to 
respondent, the financial condition of the Company, that 
notwithstanding such representation respondent then 
knew that the Company’s financial condition had so 
steadily and seriously declined after the date of the bal- 
ance sheet as to impair substantially the value of the 
guarantee, and that this statement of a half truth had 
materially assisted in the sale of the bonds to petitioner. 

The trial court instructed the jury: 

“Tt is the duty of one selling securities, who attempts 

to supply a prospective purchaser with facts concerning 
the issue, not only to state truthfully what he actually 
tells, but also not to suppress any facts within his knowl- 
edge which will materially change or alter the effect of 
the facts actually stated. To tell less than the whole 
truth may constitute a false and fraudulent representa- 
tion. A partial and fragmentary disclosure of certain 
facts concerning an issue of securities, accompanied by 
the willful concealment of material facts which change 
the effect of the facts actually stated, is as much a fraud 
as an actual positive misrepresentation.” 
By this instruction and others of like tenor the court left 
the jury free to apply to the evidence the generally ac- 
cepted doctrine adopted by the American Law Institute, 
Restatement of. Torts, §§ 529, 551. Section 529 states: 

“A statement in a business transaction which, while 
stating the truth so far as it goes, the maker knows or be- 
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lieves to be materially misleading because of his failure 
to state qualifying matter is a fraudulent misrepresenta- 
tion.” 

Such a statement of a half truth is as much a misrepresen- 
tation as if the facts stated were untrue. The court’s 
charge was in conformity to Iowa law as disclosed by its 
judicial opinions. See Howard v. McMillen, 101 Iowa 
453; 70 N. W. 623; Noble v. Renner, 177 Lowa 509; 159 
N. W. 214; Foreman v. Dugan, 205 Iowa 929; 218 N. W. 
912. No argument made or authority cited here per- 
suades us that the Supreme Court of Iowa would, upon 
the evidence presented, apply any different rule. See 
Wichita Royalty Co. v. City National Bank, 306 U. S. 
103, 107; ef. West v. American Telephone & Telegraph 
Co., 311 U. S. 223. 

Respondent has raised numerous other questions which 
were not considered by the court below. This cause will 
therefore be reversed and remanded to the Court of Ap- 
peals for further proceedings not inconsistent with this 
opinion. 

Reversed. 
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. A respondent employer can, not attack, as without support in the 
evidence, findings of the National Labor Relations Board which 
were the basis of its order and of a judgment sustaining it which 
the employer has not sought to review. P. 431. 

. Where an employer is found to have refused to bargain collectively 
in violation of §8 (5) of the National Labor Relations Act, the 
Board’s order may properly require him to cease and desist from 
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such refusal in addition to an affirmative requirement that he 
bargain with his employees’ representatives. P. 432. 


. An order of the National Labor Relations Board which, when 


judicially confirmed, the courts may be called on to enforce by 
contempt proceedings, must, like the injunction order of a court, 
state with reasonable specificity the acts which the respondent is 
to do or refrain from doing. P. 433. 


. The authority conferred on the Board to restrain an unfair labor 


practice in which the employer is found to have been engaged, 
does not support an order purporting to restrain him from other 
unfair labor practices in which he is not found to have been en- 
gaged and which are unrelated to the proven unfair Jabor practice. 


». 433. 


he 


5. The National Labor Relations Act does not give the Board an 


authority, which courts can not rightly exercise, to enjoin viola- 
tions of all the provisions of the statute merely because the 
violation of one has been found. To justify an order restraining 
other violations it must appear that they bear some resemblance 
to that which the employer has committed, or that danger of 
their commission in the future is to be anticipated from the 
course of his conduct in the past. P. 437. 


). The order of the Board directing the employer to post notices 


informing its employees that it will “cease and desist” from refusing 
to bargain with the authorized representatives of its employees, 
is modified so as to provide that the posted notices shall state 
that the employer “will not engage in conduct from which it is 
ordered to cease and desist.” P. 438. 


111 F. 2d 588, reversed. 


CERTIORARI, 311 U. 8. 638, to review a judgment enfore- 


ing an order of the National Labor Relations Board, but 
in part only and with modification. 
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Mr. Leroy G. Denman for respondent. 


Messrs. lie E. Pettit and Roland Obenchain filed 


a brief on behalf of the Singer Manufacturing Co., as 
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Mr. Justice Stone delivered the opinion of the 
Court. 


The National Labor Relations Board ordered respond- 
ent affirmatively to bargain collectively with the San 
Antonio Newspaper Guild, the authorized representative 
of respondent’s employees. In addition it ordered re- 
spondent, (1) to “cease and desist” from refusing to bar- 
gain collectively with the Guild; (2) to “cease and desist” 
from “interfering with, restraining or coercing its em- 
ployees in the exercise of their rights to self-organiza- 
tion,” and other rights guaranteed by $7 of the National 
Labor Relations Act, 49 Stat. 449; 29 U. S. C. Supp. V, 
$151, et seqg.; (3) to post notices stating, among other 
things, that respondent will “cease and desist as afore- 
said” and will bargain collectively with the organized 
representative of its employees. On the record before 
us the question for our decision is whether the provisions 
of the order which we have enumerated are supported by 
the Board’s finding that the respondent had refused to 
bargain collectively with the authorized representative of 
its employees, and had interfered with such bargaining 
negotiation, and had thereby interfered with the exercise 
of the rights guaranteed by $7 of the Act. 

The Board issued its complaint charging respondent, 
a publisher of a newspaper, with refusal to bargain col- 
lectively with the Guild as the authorized representative 
of the employees in respondent’s editorial department, 
and that by such refusal and by statements made by re- 
spondent at a meeting of those employees it “did inter- 
fere with, restrain and coerce” its employees in the exer- 
cise of the rights guaranteed by $7 of the Act’ and did 


*The statements alleged to have been made by officers or agents 
of respondent were “Existing independent employment relations may 
be continued by the individual employees or by employees as a 
group.” “No one can compel you to join any organization.” And 
referring to respondent’s treatment of its employees, it was alleged 
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engage in unfair labor practices defined by $§ 8 (1) and 
8 (5). The usual proceedings and hearings before the 
Board resulted in findings by the Board to the effect that 
although respondent had throughout recognized the or- 
ganization of respondent’s editorial room employees and 
the Guild as their representative, and had met with the 
Guild representatives whenever requested for the purpose 
of discussing the employees’ demands, it nevertheless had 
persistently refused to discuss in detail the proposals of 
the Guild, to make any counter proposals or to enter into 
any agreement with it, and had not negotiated in good 
faith in a genuine effort to compose the differences be- 
tween employer and employees. 

The Board found that respondent had refused to bar- 
gain as required by § 8 (5) of the Act. It found that 
respondent had made the statements charged in the com- 
plaint at a meeting of its employees and that these state- 
ments were an “interference with the Guild’s efforts to 
negotiate.” Treating respondent’s action in refusing to 
bargain and in interfering with the bargaining negotia- 
tions as an infringement of all the rights guaranteed to 
the employees by the Act, it found broadly, in the words 
of the statute, a violation of § 8 (1) which declares that 
it is an unfair labor practice for the employer “to inter- 
fere with, restrain or coerce employees in the exercise 
of the rights guaranteed in section 7.” Section 7 pro- 
vides: “Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to bar- 
gain collectively through representatives of their own 
choosing, and to engage in concerted activities, for the 
purpose of collective bargaining or other mutual aid or 
protection.” 
that respondent's officer stated: “Each of you know we were not 


forced to do this by any labor organization and no labor organization 
can force us to do these things.” 
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From all this the Board concluded that the “appro- 
priate remedy” was an order directing respondent “upon 
request, to bargain collectively with the... Guild” 
as the “exclusive representative” of respondent’s editorial 
room employees and “if understandings are reached, to 
embody such understandings in a signed agreement, if 
requested to do so by the Guild.” Having provided the 
recommended remedy by the provisions of its order di- 
recting the respondent to bargain and to cease and desist 
from refusing to bargain the Board went further and or- 
dered broadly that respondent should in effect refrain 
from violating the Act in any manner whatsoever. This 
it did by paragraph 1 (b) of the order which directed 
respondent to cease and desist from 

“Tn any manner interfering with, restraining, or coerc- 
ing its employees in the exercise of their rights to self- 
organization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing, and to engage in concerted activities for 
the purposes of collective bargaining or other mutual 
aid and protection, as guaranteed in Section 7 of the 
Act.” 

It is this and the provisions of the order other than that 
part of it directing respondent to bargain which are the 
subjects of the present controversy. 

Upon petition of the Board to enforce the order, the 
Court of Appeals for the Fifth Cireuit struck from it all 
the provisions except that which directed respondent to 
bargain with the Guild on request, and to embody any 
understanding in a signed agreement. For so much of 
the order as directed the posting of notices the court sub- 
stituted a requirement that respondent notify the Guild 
of its willingness to comply with the order as modified 
and to notify a specified agent of the Board what steps 
respondent had taken to comply with the order. 111 F. 
2d 588. We granted certiorari, 311 U. S. 638, the ques- 
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tions raised being of importance in the administration of 
the National Labor Relations Act. 

Although respondent has not sought certiorari it seeks 
to retain such advantages as it may have gained from 
the modification of the Board’s order below, by arguing 
broadly that the Board’s finding of respondent’s refusal 
to bargain is without support in the evidence, which it 
is said shows only that respondent refused to yield to the 
Guild demands as it was free to do. But in the absence 
of a cross-petition for certiorari by respondent that ques- 
tion is not open here. Without the findings relating to 
respondent’s refusal to bargain there was no basis for 
any order by the Board and we think that the purpose 
and effect of the judgment sustaining so much of the 
Board's order as directed that respondent bargain with 
ihe Guild was to sustain the findings on which it was 
based. This appears both from the opinion of the Court 
of Appeals, the purport of which is that respondent in its 
negotiations with the Guild had not acted in good faith 
and so had failed to bargain as the statute requires, and 
also from the terms of the judgment modifying the 
Board's order. The judgment affirming the Board’s or- 
der as modified retained, as the foundation of the judg- 
ment, the recital contained in the Board’s original order 
that it was made upon the basis of all the Board’s find- 
ings. In this state of the record our review is limited 
to the sufficiency of the Board’s findings to support the 
order. 

We conclude also that it is not open to respondent 
to challenge the judgment below, as it attempts to do, 
on the ground that the Board’s complaint in charging 
a failure to bargain did not sufficiently inform respond- 
ent of the contention that it had failed to bargain in 
good faith. This is the case both because respondent 
has sought no review of the judgment below and be- 
cause it sufficiently appears from the record that in the 
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eourse of the hearings before the Board respondent was 
fully advised of the nature of the Board’s contention. ' 

But it is the Board which has brought the judgment 
below here for review and on it rests the burden of show- 
ing in what respects the judgment is erroneous. Cf. 
Federal Trade Comm’n y. Beech-Nut Co., 257 U.S. 441. 
To sustain that burden the Board insists that all the 
provisions of its order were lawfully made and that it 
is entitled to have the order enforced in its entirety. 
Section 10 (c) of the Act provides that if the Board 
“upon all the testimony taken” “shall be of the opinion 
that any person named in the complaint has engaged 
in or is engaging in any such unfair labor practice then 
the Board shall state its findings of fact and shall issue 
and cause to be served on such person an order requir- 
ing such person to cease and desist from such unfair 
labor practice, and to take such affirmative action ... 
as will effectuate the policies of this Act.” The Board, 
having found in this case that respondent had refused 
to bargain, that part of its order directing respondent 
to “cease and desist from refusing to bargain collectively” 
with the Guild, was in exact compliance with the stat- 
ute and should have been left undisturbed by the judg- 
ment below. 

A question of a different nature is presented by para- 
graph 1 (b) of the order, by which the Board, on the 
basis of respondent’s action in refusing to bargain and 
its statements interfering with the bargaining negotia- 
tions, has directed respondent not to violate “in any 
manner” the duties imposed on the employer by the 
statute. Petitioner argues that since respondent’s re- 
fusal to bargain, which is a violation of § 8 (5), is also 
a violation of § 8 (1), which in terms incorporates by 
reference all the rights enumerated in § 7, the Board is 
not only free to restrain violations like those which 
respondent has committed, but any other unfair labor 
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practices of any kind which likewise infringe any of the 
rights enumerated in § 7, however unrelated those prac- 
tices may be to the acts of respondent which alone 
emerged in course of the hearing and which the Board 
has found. 

But we think it does not follow that, because the act 
of respondent which the Board has found to be an unfair 
labor practice defined by § 8(5) is also a technical vio- 
lation of § 8(1), the Board, in the circumstances of this 
case, is justified in making a blanket order restraining the 
employer from committing any act in violation of the 
statute, however unrelated it may be to those charged 
and found, or that courts are required for the indefinite 
future to give effect in contempt proceedings to an order 
of such breadth. 

We cannot find such authority or requirement in the 
carefully chosen language of § 10(c), which directs the 
Board to state its findings of fact showing the unfair 
labor practice charged and to order the person accused 
to “cease and desist from such unfair labor practice,” or 
in § 10(e) of the Act which authorizes the court on appli- 
cation of the Board to enter a “decree enforcing, modify- 
ing, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board.” It is obvious 
that the order of the Board, which, when judicially 
confirmed, the courts may be called on to enforce by 
contempt proceedings, must, like the injunction order 
cf a court, state with reasonable specificity the acts which 
the respondent is to do or refrain from doing. It would 
seem equally clear that the authority conferred on the 
Board to restrain the practice which it has found the 
employer to have committed is not an authority to re- 
strain generally all other unlawful practices which it 
has neither found to have been pursued nor persuasively 


to be related to the proven unlawful conduct. 
301335°—41——28 
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Congress has itself afforded a guide pointing to the 
appropriate limits of the order which the Board is to 
make in restraining unfair labor practices. By its defini- 
tion and classification of unfair labor practices in the 
statute it has shown that they are not always so similar 
or related that the commission of one necessarily merits 
or rightly admits of an order restraining all. Here the 
whole controversy between respondent and the Guild was 
with respect to the Guild’s request to bargain and re- 
spondent’s attempt to influence the negotiations and its 
ultimate refusal to enter into an agreement from all of 
which the Board inferred the refusal to bargain in good 
faith. In all other respects respondent has consistently 
left the Guild and its activities undisturbed. The Board 
made no finding and there is nothing in the record to 
suggest that the failure of the bargaining negotiations 
and all that attended them gave any indication that in 
the future respondent would engage in all or any of the 
numerous other unfair labor practices defined by the Act. 

Refusal to bargain, defined as an unfair labor practice 
by § 8 (5), may be, as we think it was here, wholiy un- 
related to the domination of a labor union or the inter- 
ference with its formation or administration or financial 
or other support to it, all of which are defined as unfair 
labor practices by § 8 (2). Refusal to bargain may be, 
as we think it was here, wholly unrelated to “discrimina- 
tion in regard to hire or tenure of employment or any 
term or condition of employment to encourage or 
discourage membership in any labor organization,” ail 
of which are unfair labor practices as defined by § 8 (8). 
Here the Board made no finding based either on the 
specific circumstances disclosed by the record or on its 
own expert judgment of their relation to the policy em- 
bodied in § 7, or as to any relationship or probable re- 
lationship of respondent’s refusal to bargain and the 
other types of unfair practices some of which are enumer- 
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ated in § 8. Yet, if the contention which it makes is to 
be sustained, subsequent violations of § 8 (2) and (3), 
which are also violations of § 8 (1), may be the subject 
of a contempt order merely because respondent by the 
refusal to bargain has violated § 8 (5) which is similarly 
a violation of § 8 (1). 

In view of the authority given to the Board by § 10 
(c), carefully restricted to the restraint of such unfair 
labor practices as the Board has found the employer to 
have committed, and of the broad language of § 10 (e) 
authorizing the courts to modify the order of the Board 
wholly or in part, we can hardly suppose that Congress 
intended that the Board should make or the court shouid 
enforce orders which could not appropriately be made in 
judicial proceedings. This is the more so because § 10 
(a), which authorizes the Board “as hereinafter pro- 
vided, to prevent any person from engaging in any un- 
fair labor practice,” specifically directs that “This power 
shall be exclusive, and shall not be affected by any other 
means of adjustment or prevention that has been or may 
be established by agreement, code, law, or otherwise.” 
In the light of these provisions we think that Congress 
did not contemplate that the courts should, by contempt 
proceedings, try alleged violations of the National Labor 
Relations Act not in controversy and not found by the 
Board and which are not similar or fairly related to the 
unfair labor practice which the Board has found. 

A federal court has broad power to restrain acts which 
are of the same type or class as unlawful acts which the 
court has found to have been committed or whose com- 
mission in the future, unless enjoined, may fairly be an- 
ticipated from the defendant’s conduct in the past. But 
the mere fact that a court has found that a defendant 
has committed an act in violation of a statute does not 
justify an injunction broadly to obey the statute and 
thus subject the defendant to contempt proceedings if 
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he shall at any time in the future commit some new vio- 
lation unlike and unrelated to that with which he was 
originally charged. This Court will strike from an in- 
junction decree restraints upon the commission of un- 
lawful acts which are thus dissociated from those which 
a defendant has committed. Swift & Co. v. United 
States, 196 U. S. 375; New York, N. H. & H. R. Co. v. 
Interstate Commerce Comm’n, 200 U. 8. 361, 404, and 
see under the National Labor Relations Act, National 
Labor Relations Board v. Swift & Co., 108 F. 2d 988. 

It is a salutary principle that when one has been 
found to have committed acts in violation of a law 
he may be restrained from committing other related un- 
lawful acts. But we think that, without sacrifice of that 
principle, the National Labor Relations Act does not 
contemplate that an employer who has unlawfully re- 
fused to bargain with his employees shall for the indefi- 
nite future, conduct his labor relations at the peril of 
a summons for contempt on the Board’s allegation, for 
example, that he has discriminated against a labor union 
in the discharge of an employee, or because his super- 
visory employees have advised other employees not to 
join a union. See e. g., H. J. Heinz Co. v. National 
Labor Relations Board, 311 U.S. 514. 

Having found the acts which constitute the unfair 
labor practice the Board is free to restrain the practice 
and other like or related unlawful acts. But as the 
Court has held in the case of the Federal Trade Com- 
mission, see Federal Trade Comm’n v. Beech-Nut Co., 
supra, 455, an order not so related should be appropri- 
ately restricted on review. The breadth of the order, 
like the injunction of a court, must depend upon the 
circumstances of each case, the purpose being to prevent 
violations, the threat of which in the future is indicated 
because of their similarity or relation to those unlawful 
acts which the Board has found to have been committed 
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by the employer in the past. See United States v. Trans- 
Missouri Freight Assn., 166 U.S. 290, 308, 309; Standard 
Oil Co. v. United States, 221 U. 8. 1, 77; Texas & New 
Orleans R. Co. v. Brotherhood of Railway Clerks, 281 
U. 8. 548; Local 167 v. United States, 291 U. S. 293; 
Virginian Ry. Co. v. System Federation No, 40, 300 U.S. 
515, 541, 543, 544. We hold only that the National 
Labor Relations Act does not give the Board an author- 
ity, which courts cannot rightly exercise, to enjoin vio- 
lations of all the provisions of the statute merely because 
the violation of one has been found. To justify an order 
restraining other violations it must appear that they bear 
some resemblance to that which the employer has com- 
mitted or that danger of their commission in the future 
is to be anticipated from the course of his conduct in 
the past. That justification is lacking here. To require 
it is no more onerous or embarrassing to the Board than 
to a court. And since we are in a field where subtleties 
of conduct may play no small part, it is appropriate to 
add that an order of the Board, like the injunction of a 
court, is not to be evaded by indirections or formal 
observances which in fact defy it. After an order to 
bargain collectively in good faith, for example, discrim- 
inatory discharge of union members may so affect the 
bargaining process as to establish a violation of the 
order. 

The Board places strong reliance on National Labor 
Relations Board v. Fansteel Metallurgical Corp., 306 U.S. 
240, and on Texas & New Orleans R. Co. v. Brotherhood 
of Railway Clerks, supra, 555, 567, 568, 571, and Vir- 
ginian Ry. Co. v. System Federation No. 40, supra, 543, 
544. In those cases the cease and desist order and the in- 
junctions were substantially like paragraph 1(b) of the 
Board’s order in the present case. But in them the un- 
fair labor practices did not appear to be isolated acts in 
violation of the right of self-organization, like the refusal 
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to bargain here, but the record disclosed persistent at- 
tempts by varying methods to interfere with the right 
of self-organization in circumstances from which the 
Board or the court. found or could have found the threat 
of continuing and varying efforts to attain the same end 
in the future. 

An appropriate order in the circumstances of the pres- 
ent case would go no further than to restrain respondent 
from any refusal to bargain and from any other acts in 
any manner interfering with the Guild’s efforts to nego- 
tiate. So far as respondent’s past conduct may be 
thought to have had any effect on the rights guaranteed 
by $ 7, such consequences would be effectively prevented 
by the prohibition of such an order without drawing it 
so broadly as to forbid all other unrelated unfair labor 
practices. 

Only a word need be said of that part of the Board’s 
order requiring the posting of notices. We have often 
held that the posting of notices advising the employees 
of the Board’s order and announcing the readiness of the 
employer to obey it is within the authority conferred on 
the Board by § 10(c) of the Act “to take such affirmative 
auction ... as will effectuate the policies” of the Act. See 
National Labor Relations Board v. Pennsylvania Grey- 
hound Lines, 303 U. S. 261, 268; H. J. Heinz Co. v. 
National Labor Relations Board, supra. 

But respondent argues that the authority of the Board 
does not extend to the requirement, such as was made 
in this ease, that the employer confess violation of the 
Act by a published announcement that he will “cease and 
desist” from violating it. See, National Labor Relations 
Board vy. Abell Co., 97 F. 2d 951; Burlington Co. v. Na- 
tional Labor Relations Board, 104 F. 2d 736; Swift & Co. 
v. National Labor Relations Board, 106 F. 2d 87; Art 
Metals Construction Co. v. National Labor Relations 
Board, 110 F. 2d 148, 151, 152; Hartsell Mills Co. v. Na- 
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tional Labor Relations Board, 111 F. 2d 291, 293. Since 
the Board has changed its practice and now provides in 
all orders that the employers’ notices shall state “that he 
will not engage in the conduct from which he is ordered 
to cease and desist” it consents that the present order be 
modified accordingly. 

What we have said requires a reversal of the judg- 
ment below and the reéstablishment of the Board’s order 
with the following exceptions: 

Paragraph 1 (b) of the order will be modified so as to 
require only that respondent shall cease and desist from 
“Tn any manner interfering with the efforts of the Guild 
to bargain collectively with Express Publishing Company, 
San Antonio, Texas.” 

Paragraph 2 (b) of the order will be modified by strik- 
ing from it the words “will cease and desist as aforesaid”, 
and substituting for them the words “will not engage in the 
conduct from which it is ordered to cease and desist as 
aforesaid.” 

Reversed. 


Mr. Justice Dovctas: 


I think the cease and desist order should be enforced 
in full. 

Respondent did not object in its answer to the Board’s 
petition before the Circuit Court of Appeals to that por- 
tion of the Board’s order which the Court now modifies. 
So far as the briefs disclose it did not make any such 
objection in the Circuit Court of Appeals. Nor did re- 
spondent question the propriety of that provision of the 
order or challenge the power of the Board to make it 
either in its brief or in its oral argument here. Any con- 
troversy on that issue before this Court is therefore not 
attributable to respondent. For on the record before us 
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it must be assumed that respondent wholly acquiesces 
in that phase of the Board’s action. In that posture of 
the case, it is plain this Court will not customarily raise 
sua sponte objections which respondent did not choose 
to make. We are, of course, asked to enforce an order 
of the Board. And I suppose we might refuse to enforce 
provisions of such an order which are patently ultra 
vires, even though the other party raises no objection 
but acquiesces in them. But, in my view, this provision 
of the order is not beyond the power of the Board. 

The order as modified restrains respondent from inter- 
fering in any manner “with the efforts of the Guild to 
bargain collectively” with it. But respondent is not re- 
strained from interfering with the employees in the ex- 
ercise of their rights (a) to self-organization, (b) to form, 
join, or assist labor organizations, or (ce) to engage in 
concerted activities for the purposes of collective bar- 
gaining or other mutual aid and protection. These dele- 
tions represent the loss of substantial sanctions—sanc- 
tions which the expert administrative agency may well 
have concluded are basic and essential for protection of 
the right which this very union has won. 

Take the case where an employer is playing ducks and 
drakes with the National Labor Relations Act. He pays 
mere lip service to the requirements of the Act while 
intent on blocking in his plant any effective union action. 
If that is a faithful representation of his attitude, the 
mandate of the Act might be wholly frustrated or its en- 
forcement needlessly delayed were the Board merely to 
order him to cease and desist from interfering “with the 
efforts” of the union “to bargain collectively.” That, 
without more, might well be wholly ineffective, or so the 
Board in its discretion might conclude. In fact, it might 
even be an open invitation to an employer intent on eva- 
sion of the spirit and letter of the Act to resort to devious 
routes to the same end. Employees are dropped—per- 











LABOR BOARD v. EXPRESS PUB. CO. 441 
426 Opinion of Dovatas, J. 


haps the leaders of the union; labor spies are employed; 
a company union is sponsored and financed; new em- 
ployees are selected who promise not to join the outside 
union. The purpose is to thwart any effective action by 
that union. Such obstructive tactics could go on apace 
and yet no “efforts” of the union “to bargain collectively” 
need be denied. The employer could continue the so- 
called negotiations with the union, perhaps reach at least 
a tentative agreement with it, and yet in a myriad of 
ways undermine it if the breadth of the cease and desist 
order were delimited. 

Perhaps this is to conjure up remote and hypothetical 
situations. Perhaps that is not this case... But I think 
it is important to remind that we do not sit as an admin- 
istrative agency with discretion to adjust the remedies 
accorded by the Act to what we think are the needs of 
particular cases, with power to write or rewrite adminis- 
trative orders in light of what we think are the exigencies 
of specific situations, with the duty to pass on the wisdom 
of administrative policies. Congress has invested the 
Board, not us, with discretion to choose and select the 
remedies necessary or appropriate for the evil at hand. 

The Board concluded (so we must presume) that its 
order directing respondent to bargain collectively with 
the Guild need be buttressed by broad protective pro- 
visions good against any and all methods of evasion. 
Formal recitals could hardly make that plainer than 
it is.” And clearly those provisions are no broader than 


‘It should, however, be noted that the Board concluded that “the 
respondent had no intention of negotiating in good faith with the 
Guild nor of entering into a collective bargaining agreement with it.” 
And the Circuit Court of Appeals observed, “. . . we think there 
was evidence to support the finding of the Board that respondent had 
determined in advance never to agree to anything.” 

* In this connection it should be observed that the Board found that 
respondent had “interfered with, restrained, and coerced its em- 
ployees in the exercise of the rights guaranteed in Section 7 of the 
Act” by reading to them a statement which “presented a distorted con- 
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the wide reaches of the controversy disclosed in this 
record. ; 

Whether the remedy chosen by the Board was rea- 
sonably necessary in this case is not for us to determine. 
Nor is it for us to say what language is adequate to 
safeguard the labor rights which are in issue. To cut 
down the language of this order not only substitutes 
our judgment for that of the Board; it will also result 
in the creation of a host of uncertainties. The original 
order makes clear that any attempted evasion, no matter 
how devious, is banned. As modified the order clearly 
subtracts from those sanctions. But the precise extent 
of its dilution remains uncertain. The Board may, of 
course, in case of future violations institute new admin- 
istrative proceedings. Yet the method here chosen for 
settlement of this labor controversy does not promise 
peace. It invites a prolongation of the dispute which 
should be deemed to have been settled, with the em- 
ployer’s acquiescence, once and for all. That practical 
aspect of the matter is of great importance on the merits; 
and it also emphasizes the seriousness of our intrusion 
into the administrative domain. See Note (1940) 53 
Harv. L. Rev. 472. 


Mr. Justice Buack and Mr. Justice REep join in this 
opinion. 


cept” cf the employces’ rights under the Act. The Circuit Court 
of Appeals set aside that finding. While the Board did not raise 
that issue in its petition for certiorari, that episode is nevertheless 
relevant to the scope of the cease and desist order. If it be assumed, 
as does the majority, that such a broad order must be founded at 
least on some evidence that other related unlawful acts “may fairly 
be anticipated from the defendant’s conduct in the past,” that epi- 
sode is of significance. For though it might not of itself support an 
additional finding of a separate violation of § 8, it certainly is some 
evidence for the exercise of the Board’s expert judgment that the 
refusal to bargain did not have an improbable relationship to other 
likely obstructive tactics of a related order, 
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MAASS, EXECUTOR, v. HIGGINS, COLLECTOR OF 
INTERNAL REVENUE.* 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 274. Argued February 3, 1941—Decided March 3, 1941. 


— 


. Where an execuior elects, under § 302 (j) of the Revenue Act 
of 1926, as added by § 202 (a) of the Revenue Act of 1935, to 
have the estate valued as of one year after death, or to have 
items of the estate which have been disposed of during the year 
valued as of the time of disposition, rents, dividends and interest 
accrued and received between the time of death and the time 
of such valuation should not be included as part of the value of 
the gross estate. P. 446. 

2. Art. 11, T. R. 80 (1937 ed.), to the contrary, is invalid. P. 446. 
111 F. 2d 78; 114 id. 1017, reversed. 


bo 


CrrTiorart, 311 U.S. 626, to review judgments sustain- 
ing deficiency assessments of estate taxes. No. 274 was 
a suit against a Collector to recover an alleged over- 
payment. For the opinion of the District Court, see 29 
F. Supp. 996. The other two cases were decided in the 
first instance by the Board of Tax Appeals, whose deci- 
sion, 41 B. T. A. 1178, sustaining the Commissioner was 
affirmed by the court below on a petition to review it. 


Mr. Homer S. Cummings argued the cause, and Messrs. 
Wilbur C. Davidson, Herbert H. Maass, David J. Levy, 
and Melville F. Weston were on the brief, for petitioner 
in No. 274. Mr. Rollin Browne, with whom Messrs. 
James D. Ouchterloney and George Craven were on the 
brief, for petitioners in Nos. 510 and 511. 


* Together with No. 510, Estate of Abendroth et al. v. Commis- 
sioner of Internal Revenue, and No. 511, Estate of Blacque et al. v. 
Commissioner of Internal Revenue, also on writs of certiorari, 311 U.S. 
641, to the Circuit Court of Appeals for the Second Circuit. 











444 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


Mr. Richard H. Demuth, with whom Solicitor General 
Biddle, Assistant Attorney General Clark, and Messrs. 
Sewall Key and Harry Marselli were on the brief, for 
respondents. 


Mr. Justice Roserts delivered the opinion of the 
Court. 


In these cases we must decide whether, where an exec- 
utor avails himself of the option extended by the estate 
tax law to value a decedent’s gross estate as of one year 
after the decedent’s death, rents, dividends, and interest 
received and accrued during the year are to be added to 
the value of the property to which they are attributable 
and included in the value of the gross estate. The ques- 
tion arises under § 302 (j) of the Revenue Act of 1926 
as added by § 202 (a) of the Revenue Act of 1935." 

No. 274 is a suit against the Collector to recover an 
overpayment of tax. The complaint alleged that the 
decedent died August 30, 1936; that in the estate’s re- 
turn the executors elected to have the value of the gross 


*The subsection has now been embodied in the Internal Revenue 
Code as § 811 (j), 53 Stat. 122, 26 U. 8. C. 811 (j), and is in part 
as follows: 

“Optional valuation. If the executor so elects upon his re- 
turn .. ., the value of the gross estate shall be determined by valu- 
ing all the property included therein on the date of the decedent’s 
death as of the date one year after the decedent’s death, except 
that (1) property included in the gross estate on the date of death 
and, within one year after the decedent’s death, distributed . . . or 
sold, exchanged, or otherwise disposed of, shall be included at its 
value as of the time of such distribution, sale, exchange, or other 
disposition, whichever first occurs, instead of its value as of the 
date one year after the decedent’s death, and (2) any interest or 
estate which is affected by mere lapse of time shall be included 
at its value as of the time of death (instead of the later date) with 
adjustment for any difference in its value as of the later date not 
due to mere lapse of time, . . .” 
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estate determined by valuing it as of one year after the 
decedent's death; that the Commissioner included in the 
estate a sum which was not in fact the decedent’s prop- 
erty at the time of her death but represented income, 
namely, rents, dividends, and interest earned by the 
estate subsequent to the decedent’s death; that the exec- 
utors paid the tax and their claim for refund was re- 
jected. The Collector’s answer raised no material issue 
of fact. Each party moved for judgment on the plead- 
ings. The court dismissed the complaint.*. The Circuit 
Court of Appeals affirmed, one judge dissenting.® 

In Nos. 510 and 511, the executor of two decedents 
who died respectively October 9, 1936, and April 3, 1937, 
elected in its returns to have the gross estates valued as 
of one year after death or as of date of disposition. In 
each case the executor collected interest and dividends 
upon bonds and stocks forming part of the estate at 
decedent’s death. The sums so collected were not reck- 
oned in fixing the values of the estates, except such por- 
tion of them as accrued prior to death. The Commis- 
sioner determined deficiencies due to the failure to return 
them. The Board of Tax Appeals affirmed his action ‘ 
and the Circuit Court of Appeals affirmed the Board’s 
decision.° 

Although there was no conflict between decisions of 
Circuit Courts of Appeals,® we granted certiorari because 
of the importance of the question and the number of 
pending cases in which it is presented. 


°29 F. Supp. 996. 

*111 F. 2d 78. 

‘41 B. T. A. 1178, four members dissenting. 

°114 F. 2d 1017. 

*The District Court for Maryland has decided contrary to the 
Cireuit Court of Appeals for the Second Circuit: Clark v. United 
States, 33 F. Supp. 216. 
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It is agreed that the purpose of subdivision (j) was to 
mitigate the hardship consequent upon shrinkage in the 
value of estates during the year following death. Con- 
gress enacted it in the light of the fact that, due to such 
shrinkages, many estates were almost obliterated by the 
necessity of paying a tax on the value of the assets at 
the date of decedent’s death. About one year after the 
adoption of the subsection, the Treasury promulgated Art. 
11 of Regulations 80 (1937 Ed.) in which it ruled that 
interest-bearing obligations, such as bonds, embodied 
two promises, one to pay principal, the other to pay 
interest, both a part of the gross estate if the obligation 
was owned by the decedent at his death. It further 
ruled that in the ease of leased real estate two factors 
were to be considered, the value of the realty and the 
value of the covenant to pay rent. With respect to 
stocks, it ruled that the value of the stock and the value 
of the right to dividends thereon were separable and each 
constituted an element of value to the decedent. The 
regulation required that if, during the year subsequent 
to death, rents, royaltics, interest, or dividends were re- 
ceived by the decedent’s estate, such portion thereof as 
had not accrued, or was not attributable to a period, prior 
to death, should be returned in full and reckoned as part 
of the gross estate in any case where the executor elected, 
as permitted by subsection (j), to value the assets as of 
one year after the decedent’s death or as of the date of 
disposition of any asset. In accordance with the regula- 
tion the deficiencies in the present cases were deter- 
mined. 

In the courts below, and before the Board of Tax 
Appeals, the Government contended that such items of 
income are in truth payments on account of principal 
and that, by such payments, the principal is reduced so 
that, when the capital asset is valued at the end of the 
period, its true value is not reflected unless there be 
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added the interest, dividend, or other like payment re- 
ceived by the estate in the interim. In this court, the 
argument takes a somewhat different form. Reference 
is made to the fact that, under the option granted, a cap- 
ital asset is to be valued either at the expiration of the 
year or at the time of disposition and it is urged that, 
as respects interest, rent or dividends, a disposition oc- 
curs at the date of the receipt of the item. In either as- 
pect the validity of the contention depends upon the 
theory that, for purposes of estate tax valuation, the as- 
set consists of two elements,—one the right of ownership 
the other the right to receive the income. It is said that 
both of these elements enter into the valuation made as 
of the date of death and if, in the subsequent period, the 
latter emerges in the shape of a payment, that payment 
is to be attributable to the income right rather than to 
the right of ownership of the income producing prop- 
erty. 

On the other hand, the petitioners insist that the Gov- 
ernment’s position is unreal and artificial; that it does 
not comport either with economic theory or business 
practice; and that the regulation is an unwarranted ex- 
tension of the plain meaning of the statute and cannot, 
therefore, be sustained. We hold that the petitioners are 
right. 

It is not denied that, in common understanding, rents, 
interest, and dividends are income. Under the revenue 
acts, if such items are collected by a decedent’s estate, 
the executors are bound to return them and pay tax 
upon them as income. In the case of a living holder, 
such receipts are never treated as on account of prin- 
cipal. Nor does the promise to pay interest, rents or 
dividends either. to a living owner of the asset or to his 
executor after death, which has not been legally separated 
from the asset of which it is an incident, have any mar- 
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ket value apart from the asset, or bear any invariable 
relation to the value of the capital asset. 

It is true that a bond embodies two promises, one to 
pay the principal at maturity, the other to pay interest 
at intervals until maturity. And the promise to pay 
interest or rent, or the expectancy of dividends upon 
stock, the amount of such payments, the past and pros- 
pective regularity of the payments, and other elements 
bearing upon the expectation of the receipt of income 
affect the value of any income producing property. But 
these elements are not separately valued in appraising 
the worth of the asset at any given time. It is the uni- 
form practice to value the asset as an entirety, taking 
into consideration all the elements that go to give it value 
in the market. 

In the appraisal of a decedent’s estate, rent or interest 
accrued to the date of death is properly treated as a 
capital asset. So also, on the sale of an interest-bearing 
security, it is the uniform practice to add to the value 
of the obligation, as such, accrued interest to the date of 
sale. Since the statute says that, at the option of the 
executor, a bond may be valued as of one year subsequent 
to decedent’s death, the natural conclusion is that the 
usual method of valuation shall be pursued whichever 
date is selected. The method always adopted for valua- 
tion at death is the same used in fixing a sale price; that 
is, to take the market value of the bond and add accrued 
interest to the date of transfer, at the rate stipulated in 
the instrument. It is not believed that Congress, in pro- 
viding for two dates of valuation, intended that a differ- 
ent method should be followed if one date were chosen 
rather than the other. 

If Congress intended the result for which the Govern- 
ment contends, namely, that a different method of valua- 
tion should apply at the end of the one year period than 
that applicable as of the date of death, it would have 
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been a simple matter so to state. That Congress had no 
such intention seems clear from the report of the House 
Managers on the conference committee report on the bill 
which embodied the language in question.’ There an 
example is given as to how the calculation of value should 
be made at the end of the year. In this example, appre- 
ciation and depreciation in the value of bonds, stocks, 
and other assets, during the year, are shown but dividends 
or interest received are not included. 

As has been said, the view we take comports with 
standard business practice; whereas the theory advocated 
by the Government involves the attribution to interest 
payments of a quality derived from a refined separation 
of so-called rights inherent in the ownership of income- 
producing property. Conceding-that the ownership of 
a bond involves both the right to receive principal and 
the right to receive income, it is a highly artificial concept 
that an interest payment is a disposition, pro tanto, of 
the latter right by the owner of the obligation. More- 
over, while the Constitution does not forbid double taxa- 
tion, the intent to impose it upon a given receipt is not 
presumed. We think that, if it had been intended, Con- 
gress unequivocally would have so declared. 

Judgments reversed. * 


Mr. Justice Buack and Mr. Justice Dovuctas are of 
the view that this question of statutory construction is 
peculiarly appropriate for administrative interpretation 
(see Paul, Studies in Federal Taxation (3d series) pp. 
423-425) and accordingly that the judgments in these 
cases should be affirmed for the reasons stated in the 
opinion of the court below in No. 274, Saks v. Higgins, 
111 F. 2d 78. 


"H.R. 1885, 74tlr Cong., Ist Sess., pp. 10-11. 
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BERRY v. UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 336. Argued February 4, 1941—Decided March 3, 1941. 


1. In this suit against the United States to recover total permanent 
disability benefits under policies of War Risk Insurance, held 
that the District Court properly denied the Government’s motion 
for a directed verdict, and that the evidence sustained the verdict 
for the plaintiff. P. 451. 

2. Rule 50 (b) of the Rules of Civil Procedure goes farther than 
the old practice in that district judges, under certain circumstances, 
are now expressly declared to have the right (but not the manda- 
tory duty) to enter a judgment contrary to the jury’s verdict 
without granting a new trial; but it has not taken away from 
juries and given to judges any part of the exclusive power of 
juries to weigh evidence and determine contested issues of fact. 
P. 452. 

3. The jury properly could have found from the evidence in this 
case that, as a result of injuries suffered in the World War, and 
while his policies of War Risk Insurance were in force, the plain- 
tiff became totally and permanently disabled within the meaning 
of the policies and has since remained so, in that he has not 
since been able, and will not again be able, to work with any 
reasonable regularity at any substantially gainful employment. 
P. 453. 

To justify a finding of total and permanent disability, it is not 
necessary that the insured be bedridden and helpless, or that he 
should not have undertaken any work of any kind. P. 455. 

4. That thirteen years elapsed before suit was brought in this case 
does not bar recovery, but is a circumstance to be weighed by 
the jury with the other evidence. P. 456. 

111 F. 2d 615, reversed. 


to 


CERTIORARI, 311 U. S. 633, to review the reversal of a 
judgment for the plaintiff in a suit upon policies of War 
Risk Insurance. 
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Messrs. Ernest W. Gibson, Jr. and C. L. Dawson for 
petitioner. 


Mr. Warner W. Gardner, with whom Solicitor General 
Biddle and Messrs. Julius C. Martin and Wilbur C. 
Pickett were on the brief, for the United States. 


Mr. Justice Buack delivered the opinion of the 
Court. 


Petitioner sued the United States in a federal district 
court, alleging that he became totally and permanently 
disabled prior to December 1, 1919, while his policies 
of War Risk Insurance were in force and effect.t. Trial 
was had and evidence heard. The trial judge declined 
to grant the government’s request for a directed verdict 
in its favor. The jury found for petitioner. The gov- 
ernment, without having made any motion either for a 
new trial or for judgment notwithstanding the verdict, 
took the case to the Circuit Court of Appeals. Upon re- 
view that court held plaintiff had not produced sufficient 
evidence to justify submission of the cause to the jury. 
The court did not, however, remand the case to the Dis- 
trict Court for further proceedings, but reversed the 
judgment and dismissed the cause of action.? 

The petition for certiorari presented two questions: 
First, whether there was sufficient evidence to sustain the 
verdict; Second, whether the Circuit Court of Appeals 
erred in dismissing the cause instead of remanding it 
for a new trial. This second question invoked our juris- 


*Though petitioner alleged that his policies were in effect until 
December 1, 1919, in reality it was necessary for him to show that 
he became totally and permanently disabled prior to September 1, 
1919. This variance in dates is not material, however. 

*111 F. 2d 615. - 











452 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


diction in order to obtain an authoritative construction 
of subdivision (b) of Rule 50 of the Rules of Civil Pro- 
cedure. In part that subdivision provides: “Whenever a 
motion for a directed verdict made at the close of all the 
evidence is denied or for any reason is not granted, the 
court is deemed to have submitted the action to the jury 
subject to a later determination of the legal questions 
raised by the motion. Within 10 days after the recep- 
tion of a verdict, a party who has moved for a directed 
verdict may move to have the verdict and any judgment 
entered thereon set aside and to have judgment entered 
in accordance with his motion for a directed verdict; 

..’ Since the government made no such motion 
within 10 days after the verdict, petitioner urged here 
that the Cireuit Court of Appeals was without power to 
dismiss the cause but should have remanded it for a 
new trial. But while this important point, upon which 
the Circuit Courts of Appeals are not in complete agree- 
ment, is one of the two questions upon which the peti- 
tion for certiorari rested, there is no occasion for us to 
reach it here. For we find that there was sufficient evi- 
dence to sustain the jury’s verdict, and we hold that the 
District Court properly denied the government’s motion 
for a directed verdict in its favor. 

Rule 50 (b) goes further than the old practice * in that 
district judges, under certain circumstances, are now ex- 
pressly declared to have the right (but not the mandatory 
duty) to enter a judgment contrary to the jury’s verdict 


*Compare Conway v. O’Brien, 111 F. 2d 611, 613 (C. C. A. 2d), 
reversed, post, p. 492, with Pruitt v. Hardware Dealers Mutual Fire 
Ins. Co., 112 F. 2d 140, 143 (C. C. A. Sth). And see United States 
v. Halliday, 116 F. 2d 812 (C. C. A. 4th). 

“Compare Slocum v. New York Life Insurance Co., 228 U. 8. 364, 
with Baltimore & Carolina Line v. Redman, 295 U.S. 654. 
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without granting a new trial.’ But that rule has not 
taken away from juries and given to judges any part of 
the exclusive power of juries to weigh evidence and de- 
termine contested issues of fact °—a jury being the con- 
stitutional tribunal provided for trying facts in courts 
of law. Here, although there was evidence from which 
a jury could have reached a contrary conclusion, there 
was testimony from which a jury could have found 
these to be the facts: Petitioner suffered injuries on 
June 16, 1918, while serving in the front lines in France. 
On that date, in the early morning hours, bits of shrapnel 
wounded him in the right arm, right shoulder, right hip 
and in front of the right ear. He was helped to a dug- 
out by another soldier. There he found others who were 
wounded. About fifteen minutes after he arrived at the 
dugout, another shell struck, immediately in front of the 
dugout door. All the nine or ten men present were 
either killed outright or were so badly wounded that they 
were unable to leave. Petitioner’s left leg was practi- 
cally cut off below the knee. He twisted a part of his 
wrapped leggings around his wound to stop the bleeding. 
About six and one-half hours later he was taken on a 
stretcher and carried back to the First Aid Station. 
There his wounds were temporarily dressed. After an- 
other six or seven hours, he was carried to the hospital. 
Shortly thereafter an operation followed and his left leg 
was removed. He underwent several operations in the 


*The relevant portion of the rule provides: “If a verdict was re- 
turned the court may allow the judgment to stand or may reopen 
the judgment and either order a new trial or direct the entry of 
judgment as if the requested verdict had been directed.” 

*See Gunning v. Cooley, 281 U. 8S. 90, 94; Richmond & Danville 
R. Co. v. Powers, 149 U. 8. 43, 45; Texas & Pacific Ry. Co. v. Cox, 
145 U. 8. 593, 606; Railroad Co. v. Stout, 17 Wall. 657, 663. 
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hospitals in France, leaving that country for the United 
States in August of 1918 and arriving in Boston on Sep- 
tember 7. He was treated in hospitals in the United 
States until about Christmas, 1918. During the years 
between the time of the injury and the time of the trial, 
petitioner suffered repeatedly from abscesses and blisters 
on the stump of his left leg, and his right leg has caused 
him inconvenience, suffering and disability. In addition 
his nervous system has shown serious and continuous 
impairment, so much so that the Cireuit Court of Ap- 
peals properly said, “Certain it is that he was neuras- 
thenic, and had uncontrollable accesses of terror at any 
explosion, or even during thunderstorms.” There has 
never been a time since his injuries when he could do 
work which required him to stand upon or use the stump 
without having it blistered, chafed or abscessed within 
two days. Several physicians who examined and treated 
him through the years were of opinion that he would 
never be able to work continuously at a gainful occupa- 
tion because of his condition, and that he had never been 
able so to work since the wound was received. The gov- 
ernment gave him vocational training both in photogra- 
phy and in automobile repair work. He tried both, but 
from his own evidence, corroborated by that of his em- 
ployers in many instances, the jury could have found 
that in spite of his determination to succeed, he was phys- 
ically unable to do so. He bought a farm. He was com- 
pelled to depend on the work of his own family and 
relatives in this undertaking, but the venture was a 
failure and he lost the farm. He tried to operate a 
garage in partnership with another. In this, too, he was 
unsuccessful, and the jury could have found that his fail- 
ure was attributable to his physical disabilities. For a 
time he was engaged as a salesman of aluminum cooking 
utensils. But here again the jury could have found that 
his contribution to the venture was small. For, as else- 
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where, there was testimony tending to show that it was a 
member of his family, in this instance his wife, whose 
labors made it possible for this activity to be carried on. 
Taking the evidence as a whole, the jurors, who heard the 
witnesses and personally examined the petitioner’s 
wounds, could fairly have reached the conclusion that 
since his injuries petitioner never had been able, and 
would not be able thereafter, to work with any reason- 
able degree of regularity at any substantially gainful 
employment. The trial judge, who had the same oppor- 
tunity as the jury to hear the witnesses, denied the gov- 
ernment’s motion for a directed verdict and correctly 
instructed the jury what they must find from the evi- 
dence in order to return a verdict for petitioner.’ 

It was not necessary that petitioner be bedridden, 
wholly helpless, or that he should abandon every possi- 
ble effort to work in order for the jury to find that he 
was totally and permanently disabled.6 It cannot be 
doubted that if petitioner had refrained from trying to 


“The government expressed satisfaction with the trial judge’s 
charge, which, as to total and permanent disability, contained this 
statement: “A total disability is any physical or nervous injury 
which makes it impossible for a person to follow continuously a 
substantially gainful occupation at any kind of work for which he 
Was competent or qualified, physically and mentally, or for which 
he could qualify himself by a reasonable amount of study and train- 
ing. The word ‘total’ as applied to ‘disability’ does not necessarily 
mean incapacitated to do any work at all. The word ‘continuously’ 
means with reasonable regularity. It does not preclude periods of 
disability which are ordinarily incident to activities of persons in 
generally sound health, for nearly all persons are at times tem- 
porarily incapacitated by injuries, or poor health, from carrying 
on their occupations. If Berry was able to follow a gainful occu- 
pation only spasmodically, with frequent interruptions, due to his 
injuries, and his shock, he was totally disabled. A disability is per- 
manent when it is-of such a nature that it is reasonably certain 
it will continue throughout a person’s lifetime.” 
*Lumbra v, United States, 290 U. 8. 551, 559-560. 











456 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


do any work at all, and the same evidence of physical 
impairment which appears in this record had been of- 
fered, a jury could have properly found him totally and 
permanently disabled. And the jury could have found 
that his efforts to work—all of which sooner or later re- 
sulted in failure—were made not because of his ability 
to work but because of his unwillingness to live a life of 
idleness, even though totally and permanently disabled 
within the meaning of his policies.” Nor does the fact 
that he waited thirteen years before bringing suit stand 
as an insuperable barrier to his recovery. His case was 
not barred by any statute of limitations. Whatever 
weight the jury should have given to the circumstance 
of petitioner’s delay in filing his claim, that weight was 
still for their consideration in connection with all the 
other evidence in the case. 

There was evidence from which a jury could reach the 
conclusion that petitioner was totally and permanently 
disabled. That was enough. The judgment of the Cir- 
cuit Court of Appeals is reversed, and that of the Dis- 
trict Court is affirmed. 





Reversed. 


*See United States v. Rice, 72 F. 2d 676, 677; Nicolay v. United 
States, 51 F. 2d 170, 173; United States v. Lawson, 50 F. 2d 646, 
651; United States v. Godfrey, 47 F. 2d 126, 127; United States v. 
Phillips, 44 F. 2d 689, 691. 








FASHION GUILD v. TRADE COMM’N. = 457 
Syllabus. 


FASHION ORIGINATORS’ GUILD OF AMERICA, 
INC., er AL. v. FEDERAL TRADE COMMISSION. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 537. Argued February 10, 1941.—Decided March 3, 1941. 


A combination of manufacturers of women’s garments and manu- 
facturers of textiles used in their making, who claimed that the 
designs of their products, though not protected by patent or 
copyright, were original and distinctive, sought to suppress com- 
petition by others who copied their designs and sold at generally 
lower prices. To this end, those in the combination systematically 
registered their designs and refused all sales to manufacturers and 
retailers of garments who dealt in the copies or would not agree 
not to sell them. To aid in effectuating the boycott, the combina- 
tion employed “shoppers” to visit retailers’ stores, established 
tribunals to determine whether garments were copies of designs 
registered, audited the books of its members, fined them for viola- 
tions of its regulations, etc. In view of these things, and the 
power of the combination and its effect upon sales in interstate 
commerce, the Federal Trade Commission concluded that the 
practices of the combination constituted unfair methods of com- 
petition tending to monopoly and issued a “cease and desist” 
order. Held: 

1. That the conclusion of the Commission was based on adequate 
and unchallenged findings and was correct. P. 463. 

2. Where the purpose and practice of a combination run counter 
to the public policy declared in the Sherman and Clayton Acts, 
the Federal Trade Commission has the power to suppress it as 
an unfair method of competition. P. 463. 

3. A practice short of a complete monopoly but which tends 
to create a monopoly and to deprive the public of the advantages 
from free competition in interstate trade, offends the policy of 
the Sherman Act. P. 466. 

4. A combination may be contrary to the policy of the Sherman 
and Clayton Acts though it does not tend to fix or regulate prices, 
parcel out or limit production, or bring about a deterioration in 
quality. P. 466. 
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It was the object of the Federal Trade Commission Act to 
reach in their incipiency combinations which could lead to these 
and other trade restraints and practices deemed undesirable. 

5. Since the purpose and object of this combination, its potential 
power, its tendency to monopoly, the coercion it could and did 
practice upon a rival method of competition, all brought it within 
the prohibition declared by the Sherman and Clayton Acts, it 
Was not erroneous to exclude evidence offered to prove that the 
practices were reasonable and necessary for the protection of 
manufacturer, laborer, retailer and consumer against the evils 
growing from the pirating of original designs. P. 467. 

6. Whether or not systematic copying of the dress designs by 
trade competitors is in itself tortious is a question of state law; 
but even if tortious under the laws of all the States, that cireum- 
stance would not justify a combination to suppress it by regulating 
and restraining interstate commerce in violation of federal law. 
P. 468. 

114 F. 2d 80, affirmed. 


CERTIORARI, 311 U. 8. 641, to review the affirmance by 
the court below of a “cease and desist” order of the Fed- 
eral Trade Commission. 


Mr. Charles B. Rugg, with whom Messrs. Milton C. 
Weisman, Archibald Coz, and Melvin A. Albert were on 
the brief, for petitioners. 

The petitioners’ program does not violate $ 5 because 
its sole consequence is to curb the unlawful competition 
of the style pirate. “Style piracy” is unfair competition 
in which the copyist has no right to engage. IJnterna- 
tional News Service Co. v. Associated Press, 248 U. S. 
215; Schechter Corp. v. United States, 295 U.S. 495, 532; 
Callman, Style & Design Piracy, 22 Journal of Patent 
Office, 578, 586; 47 Harv. L. Rev. 1419, 1426-1427; Note 
(1930), 14 Minn. L. Rev. 537. Cf. Rogers, Unfair Com- 
petition, 17 Mich. L. Rev. 490; Handler, Unfair Compe- 
tition, 21 Iowa L. Rev. 175, 191. 

“Unfair competition” is essentially a branch of the law 
of torts. A man’s interest in his business is a subject of 
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protection against unlawful invasion by others. Indeed, 
equity calls it a property right and will enjoin unlawful 
interferences. Truax v. Corrigan, 257 U. S. 312, 327; 
Pierce v. Society of Sisters, 268 U.S. 510; Mosler Safe Co. 
v. Ely Norris Safe Co., 273 U. S. 1382; The Case of the 
Schoolmasters, Y. B. 11 Hen. 4, f. 47, pl. 21. The injured 
trader has a remedy whenever he shows that the other 
invaded his interest in his business by lessening his pros- 
pect of customers by an act which society condemns. 

Clear and immediate injury to the design originator’s 
business flows from the conduct of the copyist. The 
conduct of the copyist is “wrongful,” that is to say, it 
is condemned by both the courts and society. Montegut 
v. Hickson, 178 App. Div. 94; Margolis vy. National Bellas 
Hess Co., 1389 Mise. 738. He systematically, mechani- 
cally and continuously appropriates the fruits of the 
creator’s skill, labor and expense. He is not like the 
wide-awake competitor who espies and fills a particular 
demand that another may first have noticed. 

The Federal Trade Commission itself has specifically 
condemned the piracy of patterns, styles and designs. 
In many industries it has accepted rules proposed in 
trade practice conferences which unequivocally con- 
demned the practice of copying competitors’ creations. 

The sole consequence of the FOGA program is to limit 
the unlawful activities of the style pirates and of the 
retailers who join them. 

A method of competition which has no effect except 
to limit the unfair competition of others is not a viola- 
tion of $5, Federal Trade Comm’n vy. Butterick Pub. 
Co., 85 F. 2d 522. 

Section 5 of the Act can not be supposed to have barred 
all self-help to a trader. 

The Act does-not protect from interference trade which 
has no right to exist. The Act is intended also to pro- 
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tect the public. See Federal Trade Comm’n v. Royal 
Milling Co., 288 U. 8. 212; Federal Trade Comm’n v. 
R. F. Keppel & Bro., 291 U. 8. 304. Congress did not 
intend to vest the Federal Trade Commission with juris- 
diction to prevent methods of competition which have 
no consequences except to limit those activities of others 
which are unfair and which equity would forbid. 

The Federal Trade Commission erred in refusing to 
hear evidence of the economic justification for the FOGA 
program. The proffered evidence was relevant and ma- 
terial to a determination of whether the petitioners were 
violating the Sherman Act. It was relevant and material 
to a determination of whether the petitioners’ conduct 
was tortious at common law. 


Solicitor General Biddle, with whom Assistant Attor- 
ney General Arnold and Messrs. James C. Wilson and 
Wilber Stammler were on the brief, for respondent. 


Mr. Justice Brack delivered the opinion of the 
Court. 


The Circuit Court of Appeals, with modifications not 
here challenged, affirmed a Federal Trade Commission 
decree ordering petitioners to cease and desist from cer- 
tain practices found to have been done in combination 
and to constitute “unfair methods of competition” tend- 
ing to monopoly.t| Determination of the correctness of 
the decision below requires consideration of the Sher- 
man, Clayton, and Federal Trade Commission Acts.” 


*114 F. 2d 80. Because of inconsistency between the holding be- 
low and that of the First Circuit Court of Appeals in Wm. Filene’s 
Sons Co. v. Fashion Originators’ Guild of America, 90 F. 2d 556, we 
granted certiorari. 311 U.S. 641. 

°26 Stat. 209, 15 U. 8. C. § 1 et seq.; 38 Stat. 730, 15 U.S. C. 
§ 12 et seq.; 38 Stat. 717, 15 U.S. C. § 41 et seq. 
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Some of the members of the combination design, man- 
ufacture, sell and distribute women’s garments—chiefly 
dresses. Others are manufacturers, converters or dyers 
of textiles from which these garments are made. Fash- 
ion Originators’ Guild of America (FOGA), an organiza- 
tion controlled by these groups, is the instrument 
through which petitioners work to accomplish the pur- 
poses condemned by the Commission. The garment 
manufacturers claim to be creators of original and dis- 
tinetive designs of fashionable clothes for women, and 
the textile manufacturers claim to be creators of similar 
original fabric designs. After these designs enter the 
channels of trade, other manufacturers systematically 
make and sell copies of them, the copies usually selling 
at prices lower than the garments copied. Petitioners 
eall this practice of copying unethical and immoral, and 
give it the name of “style piracy.” And although they 
admit that their “original creations” are neither copy- 
righted nor patented, and indeed assert that existing 
legislation affords them no protection against copyists, 
they nevertheless urge that sale of copied designs con- 
stitutes an unfair trade practice and a tortious invasion 
of their rights. Because of these alleged wrongs, peti- 
tioners, while continuing to compete with one another in 
many respects, combined among themselves to combat 
and, if possible, destroy all competition from the sale of 
garments which are copies of their “original creations.” 
They admit that to destroy such competition they have 
in combination purposely boycotted and declined to sell 
their products to retailers who follow a policy of selling 
garments copied by other manufacturers from designs 
put out by Guild members. As a result of their efforts, 
approximately 12,000 retailers throughout the country 
have signed agreements to “codperate” with the Guild’s 
boyeott program, but more than half of these signed the 








462 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


agreements only because constrained by threats that 
Guild members would not sell to retailers who failed to 
yield to their demands—threats that have been carried 
out by the Guild practice of placing on red ecards the 
names of non-codperators (to whom no sales are to be 
made), placing on white cards the names of codperators 
(to whom sales are to be made), and then distributing 
both sets of cards to the manufacturers. 

The one hundred and seventy-six manufacturers of 
women’s garments who are members of the Guild occupy 
a commanding position in their line of business. In 1936, 
they sold in the United States more than 38% of all 
women’s garments wholesaling at $6.75 and up, and more 
than 60% of those at $10.75 and above. The power of 
the combination is great; competition and the demand 
of the consuming publie make it necessary for most retail 
dealers to stock some of the products of these manufac- 
turers. And the power of the combination is made even 
greater by reason of the affiliation of some members of 
the National Federation of Textiles, Ine.—that being an 
organization composed of about one hundred textile man- 
ufacturers, converters, dyers, and printers of silk and 
rayon used in making women’s garments. Those mem- 
bers of the Federation who are affiliated with the Guild 
have agreed to sell their products only to those garment 
manufacturers who have in turn agreed to sell only to 
cooperating retailers, 

The Guild maintains a Design Registration Bureau for 
garments, and the Textile Federation maintains a similar 
Bureau for textiles. The Guild employs “shoppers” to 
visit the stores of both codperating and non-codperating 
retailers, “for the purpose of examining their stocks, to 
determine and report as to whether they contain... 
copies of registered designs .. .” An elaborate system 


of trial and appellate tribunals exists, for the determina- 
tion of whether a given garment is in fact a copy of 
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a Guild member’s design. In order to assure the success 
of its plan of registration and restraint, and to ascertain 
whether Guild regulations are being violated, the Guild 
audits its members’ books. And if violations of Guild 
requirements are discovered, as, for example, sales to 
red-carded retailers, the violators are subject to heavy 
fines.* 

In addition to the elements of the agreement set out 
above, all of which relate more or less closely to competi- 
tion by so-called style copyists, the Guild has undertaken 
to do many things apparently independent of and dis- 
tinct from the fight against copying. Among them are 
the following: the combination prohibits its members 
from participating in retail advertising; regulates the dis- 
count they may allow; prohibits their selling at retail; 
codperates with local guilds in regulating days upon 
which special sales shall be held; prohibits its members 
from selling women’s garments to persons who conduct 
businesses in residences, residential quarters, hotels or 
apartment houses; and denies the benefits of membership 
to retailers who participate with dress manufacturers in 
promoting fashion shows unless the merchandise used is 
actually purchased and delivered. 

If the purpose and practice of the combination of gar- 
ment manufacturers and their affiliates runs counter to 
the publie policy declared in the Sherman and Clayton 
Acts, the Federal Trade Commission has the power to 
suppress it as an unfair method of competition.* From 


*In one instance a fine of $1500 was imposed, and the Guild 
notified its membership that a fine of $5000 would be assessed in 
case of future violation. 

* Federal Trade Comm'n v. Beech-Nut Packing Co., 257 U. 8S. 441. 
453-455. See 26 Stat. 209, 15 U. S. C. § 1 et seq.; 38 Stat. 730, 
15 U. S. C. § 12 e seq.; 38 Stat. 717, 15 U. S. C. § 41 et seq. By 
38 Stat. 734, 15 U. S. C. § 21, the Federal Trade Commission is 
expressly given authority to enforce the Clayton Act. 
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its findings the Commission concluded that the petition- 
ers, “pursuant to understandings, arrangements, agree- 
ments, combinations and conspiracies entered into jointly 
and severally” had prevented sales in interstate com- 
merce, had “substantially lessened, hindered and sup- 
pressed” competition, and had tended “to create in them- 
selves a monopoly.” And paragraph 3 of the Clayton 
Act (15 U.S. C. $ 14) declares “It shall be unlawful for 
any person engaged in commerce,... to... make a sale 
or contract for sale of goods, ...on the condition, 


agreement, or understanding that the ... purchaser 
thereof shall not use or deal in the goods, . . . of a com- 
petitor or competitors of the .. . seller, where the effect 
of such ... sale, or contract for sale ... may be to 


substantially lessen competition or tend to create a mo- 
nopoly in any line of commerce.” The relevance of this 
section of the Clayton Act to petitioners’ scheme is shown 
by the fact that the scheme is bottomed upon a system 
of sale under which (1) textiles shall be sold to garment 
manufacturers only upon the condition and understand- 
ing that the buyers will not use or deal in textiles which 
are copied from the designs of textile manufacturing 
Guild members; (2) garment manufacturers shall sell to 
retailers only upon the condition and understanding that 
the retailers shall not use or deal in such copied designs. 
And the Federal Trade Commission concluded in the lan- 
guage of the Clayton Act that these understandings sub- 
stantially lessened competition and tended to create a 
monopoly. We hold that the Commission, upon ade- 
quate and unchallenged findings, correctly concluded that 
this practice constituted an unfair method of compe- 
tition.? 


“Cf. Federal Trade Comm'n v. R. F. Keppel & Bro., 291 U. S. 
304, 314; Standard Fashion Co. v. Magranc-Houston Co., 258 U.S 
346, 357. 
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Not only does the plan in the respects above discussed 
thus conflict with the principles of the Clayton Act; the 
findings of the Commission bring petitioners’ combina- 
tion in its entirety well within the inhibition of the pol- 
icies declared by the Sherman Act itself. Section 1 of 
that Act makes illegal every contract, combination or 
conspiracy in restraint of trade or commerce among the 
several states; $2 makes illegal every combination or 
conspiracy which monopolizes or attempts to monopolize 
any part of that trade or commerce. Under the Sher- 
man Act “competition not combination, should be the 
law of trade.” National Cotton Oil Co. v. Texas, 197 
U.S. 115, 129. And among the many respects in which 
the Guild’s plan runs contrary to the policy of the Sher- 
man Act are these: it narrows the outlets to which gar- 
ment and textile manufacturers can sell and the sources 
from which retailers ean buy (Montague & Co. v. Lowry, 
193 U. S. 38, 45; Standard Sanitary Mfg. Co. v. United 
States, 226 U. S. 20, 48-49); subjects all retailers and 
manufacturers who decline to comply with the Guild’s 
program to an organized boycott (Eastern States Retail 
Lumber Dealers’ Assn. vy. United States, 234 U. S. 600, 
609-611); takes away the freedom of action of members 
by requiring each to reveal to the Guild the intimate 
details of their individual affairs (United States v. Amer- 
ican Linseed Oil Co., 262 U. 8. 371, 389); and has both 
as its necessary tendency and as its purpose and effect 
the direct suppression of competition from the sale of 
unregistered textiles and copied designs (United States 
v. American Linseed Oil Co., supra, at 389). In addi- 
tion to all this, the combination is in reality an extra- 
governmental agency, which prescribes rules for the 
regulation and restraint of interstate commerce, and pro- 
vides extra-judicial tribunals for determination and pun- 
ishment of violations, and thus “trenches upon the power 


of the national legislature and violates the statute.” 
301335°—41——_30 
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Addyston Pipe & Steel Co. v. United States, 175 U.S. 
211, 242. 

Nor is it determinative in considering the policy of 
the Sherman Act that petitioners may not yet have 
achieved a complete monopoly. For “it is sufficient if it 
really tends to that end and to deprive the public of the 
advantages which flow from free competition.” United 
States v. E. C. Knight Co., 156 U. S. 1, 16; Addyston 
Pipe & Steel Co. v. United States, 175 U.S. 211, 237. It 
was, in fact, one of the hopes of those who sponsored 
the Federal Trade Commission Act that its effect might 
be prophylactic and that through it attempts to bring 
about complete monopolization of an industry might be 
stopped in their incipiency.® 

Petitioners, however, argue that the combination can- 
not be contrary to the policy of the Sherman and Clay- 
ton Acts, since the Federal Trade Commission did not 
find that the combination fixed or regulated prices, par- 
celled out or limited production, or brought about a de- 
terioration in quality. But action falling into these 
three categories does not exhaust the types of conduct 
banned by the Sherman and Clayton Acts. And as 
previously pointed out, it was the object of the Federal 
Trade Commission Act to reach not merely in their 
fruition but also in their incipiency combinations which 
could lead to these and other trade restraints and prac- 
tices deemed undesirable. In this case, the Commission 
found that the combination exercised sufficient control 
and power in the women’s garments and textile busi- 
nesses “to exclude from the industry those manufac- 
turers and distributors who do not conform to the rules 
and regulations of said respondents, and thus tend to 


*Federal Trade Comm’n v. Raladam Co., 283 U. S. 643, 647. 
And see remarks of Senator Cummins, Chairman of the Committee 
which reported the bill, 51 Cong. Rec. 11455, quoted by Brandeis, 
J., in Federal Trade Comm’n v. Gratz, 253 U.S. 421, 435. 
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create in themselves a monopoly in the said industries.” 
While a conspiracy to fix prices is illegal, an intent to 
increase prices is not an ever-present essential of conduct 
amounting to a violation of the policy of the Sherman 
and Clayton Acts; a monopoly contrary to their policies 
can exist even though a combination may temporarily 
or even permanently reduce the price of the articles 
manufactured or sold. For as this Court has said, 
“Trade or commerce under those circumstances may 
nevertheless be badly and unfortunately restrained by 
driving out of business the small dealers and worthy men 
whose lives have been spent therein, and who might be 
unable to readjust themselves to their altered surround- 
ings. Mere reduction in the price of the commodity 
dealt in might be dearly paid for by the ruin of such a 
class, and the absorption of control over one commodity 
by an all-powerful combination of capital.” ? 

But petitioners further argue that their boycott and 
restraint of interstate trade is not within the ban of the 
policies of the Sherman and Clayton Acts because “the 
practices of FOGA were reasonable and necessary to pro- 
tect the manufacturer, laborer, retailer and consumer 
against the devastating evils growing from the pirating 
of original designs and had in fact benefited all four.” 
The Commission declined to hear much of the evidence 
that petitioners desired to offer on this subject. As we 
have pointed out, however, the aim of petitioners’ com- 
bination was the intentional destruction of one type of 
manufacture and sale which competed with Guild mem- 
bers. The purpose and object of this combination, its 
potential power, its tendency to monopoly, the coercion 
it could and did practice upon a rival method of compe- 
tition, all brought it within the policy of the prohibition 


* United States v. Trans-Missouri Freight Assn., 166 U. 8. 290, 
323. 
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declared by the Sherman and Clayton Acts. For this 
reason, the principles announced in Appalachian Coals, 
Inc. v. United States, 288 U. 8. 344, and Sugar Institute 
v. United States, 297 U.S. 553, have no application here. 
Under these circumstances it was not error to refuse to 
hear the evidence offered, for the reasonableness of the 
methods pursued by the combination to accomplish its 
unlawful object is no more material than would be the 
reasonableness of the prices fixed by unlawful combina- 
tion. Cf. Thomsen v. Cayser, 248 U. 8. 66, 85; United 
States v. Trenton Potteries Co., 273 U. S. 392, 398; 
United States v. Socony-Vacuum Oil Co., 310 U. 8. 150, 
212-224. Nor can the unlawful combination be justified 
upon the argument that systematic copying of dress de- 
signs is itself tortious, or should now be declared so by 
us. In the first place, whether or not given conduct is 
tortious is a question of state law, under our decision in 
Erie R. Co. v. Tompkins, 304 U. S. 64. In the second 
place, even if copying were an acknowledged tort under 
the law of every state, that situation would not justify 
petitioners in combining together to regulate and restrain 
interstate commerce in violation of federal law. And for 
these same reasons, the principles declared in Jnterna- 
tional News Service v. Associated Press, 248 U. S. 215, 
cannot serve to legalize petitioners’ unlawful combina- 
tion. The decision below is accordingly 


Affirmed. 
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MILLINERY CREATOR’S GUILD, INC. (rormMerty 
MILLINERY QUALITY GUILD, INC.), er au. v. 
FEDERAL TRADE COMMISSION. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 251. Argued February 7, 10, 1941—Decided March 3, 1941. 


Decided upon the authority of Fashion Originators’ Guild of America, 
Inc. v. Federal Trade Commission, ante, p. 457. P. 472. 
109 F. 2d 175, affirmed. 


CerTIoRARI, 311 U. S. 625, to review the affirmance 
by the court below of a cease and desist order of the 
Federal Trade Commission. 


Mr. Lowell M. Birrell, with whom Mr. Charles A. Van 
Patten was on the brief, for petitioners. 

It is not the plan of the Guild, but “design piracy” 
itself, which is unfair competition. Jnternational News 
Service v. Associated Press, 248 U. S. 215; Wm. Filene’s 
Sons Co. v. Fashion Originators’ Guild, 90 F. 2d 556; 
Callman, Style & Design Piracy Journal of U. S. Patent 
Office Soc., Aug. 1940, Vol. XXII, pp. 557, 580, 583; XX 
Boston Law Rev. 365, reprinted in N. Y. Law Journal 
of May 4 and 6, 1940; Dutton & Co. v. Cupples, 117 App. 
Div. 172; Wolfenstein v. Fashion Originators’ Guild, 244 
App. Div. 656. See also National Tel. News v. Western 
Union, 119 F. 294; Associated Press v. KVOS, Inc., 80 F. 
2d 575, 299 U.S. 269; Pittsburgh Athletic Co. v. K. Q. V., 
24 F. Supp. 490; Fanotopia, Ltd. v. Bradley, 171 F. 951; 
Twentieth Century Sporting Club v. Transradio Press 
Service, 165 Mise. 71; and Fisher v. Star Co., 231 N. Y. 
414. 

The Federal Trade Commission Act simply declares 
unlawful, unfair methods of competition. As the sole 
purpose of the plan of the Guild is to combat a practice 
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which the Commission itself has condemned as unfair 
and which was also condemned as unfair in some seven- 
teen codes under N. R. A., it is difficult to see how the 
plan could amount to a violation of the Federal Trade 
Commission Act. 

The sole reason assigned by the court below was that 
the plan was said to violate the Sherman Act. Virtually 
any contract is in some respect a restraint of trade, 
Board of Trade v. U. S., 246 U. S. 231, 238, and yet not 
all agreements between two or more parties are within 
the prohibition of the Sherman Act. See Apex Co. v. 
Leader, 310 U.S. 469. A proper analysis of the question 
is, therefore, this: Does the plan present any of the evils 
which the Sherman Act was designed to prevent? The 
answer is clearly, no. 

The plan does not contemplate price-fixing. The mere 
hope for fairer price levels through voluntary regulation 
does not render the regulation unlawful; and this Court 
has likewise encouraged business men to “clean house” 
without recourse to the courts. Sugar Institute v. United 
States, 297 U. 8. 553, 597-598; United States v. Socony 
Vacuum Oil Co., 310 U.S. 150, 215; Appalachian Coals v. 
United States, 288 U. 8. 344; Anderson vy. United States, 
171 U.S. 604; Chicago Board of Trade v. United States, 
246 U. S. 231, 238; Cement Mfrs. Protective Assn. v. 
United States, 268 U. S. 588; Maple Flooring Assn. v. 
United States, 268 U.S. 563; National Assn. of Window 
Glass Mfrs. v. United States, 263 U. 8. 403. Wolfenstein 
v. Fashion Originators’ Guild, 244 App. Div. 656. Nor is 
any other factor of illegal restraint present in this situ- 
ation. 

Finally, the plan shows no likelihood of resulting in 
deterioration of quality. In fact, quite the reverse may 
be expected. Johnston & Fitch, N. R. A. Work Materials 
Div. (1936) Bulletin No. 52, pp. 199-200, and Worthy, 
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N. R. A. Work Materials Div. (1936) Bulletin No. 53. 
Nystrom, Fashion Merchandising, p. 223. 

The plan is not monopolistic in character. There is 
no attempt to obtain the exclusive right or power to sell 
millinery in any market or part of a market. There is 
no attempt to concentrate the millinery industry or any 
part of it in the hands of a few. Everyone, whether a 
member of the Guild or not, may obtain the protection 
it affords. Anyone who can design a hat may compete 
for the common prize; and they do compete vigorously. 
All that the Guild asks is that they compete by their 
own skill and organization rather than by merely appro- 
priating the skill and organization of others. XX Boston 
Law Rev. 365. 

The record shows no tendency to crowd anyone out 
of the industry. Our clients merely attempt to see to 
it that their own designs, and those of firms registering 
with them, be not filched and thereby ruined and that 
their competitors enjoy no unfair and unearned advan- 
tage. 


Solicitor General Biddle, with whom Assistant Attor- 
ney General Arnold and Messrs. Charles H. Weston and 
W. T. Kelley were on the brief, for respondent. 


Mr. Justice Buack delivered the opinion of the 
Court. 


This case presents virtually the same issues as Fashion 
Originators’ Guild of America v. Federal Trade Comm'n, 
ante, p. 457. Here, as in that case, the Circuit Court of 
Appeals affirmed a Federal Trade Commission decree 
ordering the petitioners to cease and desist from certain 
practices found to have been done in combination and 
to constitute “unfair methods of competition” tending 
to monopoly." 


*109 F. 2d 175. 
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The members of the Guild involved in this ease are de- 
signers and manufacturers of women’s hats. Their Guild 
operates a plan modelled after that of the Fashion Orig- 
inators’ Guild of America, Ine. 

It was stipulated by the parties that “The capacity, 
tendency, purpose, and result of the plan... and the 
acts and practices performed thereunder . . . have been, 
and now are, to restrain commerce by eliminating manu- 
facturers of stylish hats ... as to the outlets of their 
products and by limiting the retail dealers ... as to 
their source of supply, and to deprive the publie of the 
benefits, if any, of competition as to price or otherwise 
among retailers of stylish hats in this respect...” 
Pursuant to the evidence and to the stipulation contain- 
ing this statement, the Commission found that the effect 
of the plan was “unduly to hinder competition and to 
create monopoly in the sale of women’s hats in inter- 
state cammerce.” 

The respects in which the plan of the Millinery Crea- 
tor’s Guild differs from that of the Fashion Originators’ 
Guild are not material, and need not be set out in detail. 
Nor need the findings of the Commission be enumerated 
here. The Commission did find that the Millinery Crea- 
tor’s Guild had tended to hinder competition and create 
monopoly “By depriving the public of the benefits of 
normal price competition among retailers of stylish hats 
for women,” a finding not made in the other case, but 
the presence or absence of such a finding is not deter- 
minative here. On the authority of Fashion Originators’ 
Guild of America v. Federal Trade Comm’n, the decision 
below is 


Affirmed. 
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EDWARDS v. UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 


TENTH CIRCUIT. 


No. 377. Argued February 12, 1941—Decided March 3, 1941. 


i 


. To an indictment under the Securities and Mail Fraud Acts, and 


for conspiracy, based upon sales of securities issued by organiza- 
tions alleged to have been created by the defendant as part of a 
fraudulent scheme, a plea in bar claiming immunity under the 
Securities Act sufficiently shows the incriminating character of 
the evidence produced under subpoena of the Securities and Ex- 
change Commission by alleging that it concerned the identity of 
the accused and his relationship to the organizations “which are 
the subject matter of this prosecution” and concerned his per- 
sonal entries, books and records “which are a part of the subject 
matter of this prosecution.” P. 479. 


2. The overruling of a plea in bar claiming immunity under the 


Securities Act because of testimony given before the Securities 
and Exchange Commission can not be justified upon the ground 
that the defendant failed to prove its allegations where the plea 
was accompanied by a motion for the production of the transcript 
of the testimony and both plea and motion showed that applica- 
tion for such transcript had been refused by the Commission. 
P. 480. 

It rested in the discretion of the trial court in this case to 
issue an order to show cause why the complete transcript should 
not be produced, if it deemed all of it necessary, or only so much 
of it as would fairly make it appear whether the testimony of the 
accused before the Commission was a proper foundation for the 
amnesty claimed. 

Error of a trial court in overruling a plea of immunity under 
the Securities Act without ordering production of a transcript of 
testimony delivered by the defendant before the Securities and 
Exchange Commission, was not cured by an offer of the Govern- 
ment to produce the transcript at the trial, which the court de- 
clined, or by its subsequent production by the Government in the 
Circuit Court of Appeals. P. 481 

An appeal in a criminal case is to be heard on the record certified 
to the Circuit Court of Appeals. Criminal Appeals Rules VIII 
and IX. P. 482. 
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5. An objection to an indictment because in its endorsement as a 
true bill the foreman of the grand jury described himself as 
“Foreman” instead of “Foreman of the Grand Jury,” held frivo- 
lous. P. 482. 

6. A count charging sale of unregistered securities in violation of 
the Securities Act need not allege that they were not of the class 
exempted from registration by §3 of the Act and the rules and 
regulations thereunder. P. 482. 

7. The indictment in this case sufficiently showed the materiality 
of facts withheld from purchasers of the securities, in violation 
of the Securities Act, 15 U. 8. C. 77q (a) (2). P. 483. 

113 F. 2d 286, reversed. 


CerTiorarI, 311 U. S. 632, to review a judgment af- 
firming a sentence which was entered on a plea of nolo 
contendere after a demurrer and a plea in bar had been 
overruled. 


Mr. J. Forrest McCutcheon for petitioner. 


Mr. Richard H. Demuth, with whom Solicitor General 
Biddle and Messrs. Wendell Berge and M. Joseph Matan 
were on the brief, for the United States. 


Mr. Justice Reep delivered the opinion of the 
Court. ' 


This case is here upon affirmance by the Circuit Court 
of Appeals of a sentence imposed after a plea of nolo 
contendere.’ We granted certiorari because there were 
involved certain important questions of criminal pro- 
cedure, especially with respect to a plea in bar filed by 
petitioner. That plea claimed immunity from prosecu- 
tion because of prior incriminating testimony given under 
compulsion by the petitioner at an investigation con- 
ducted by the Securities and Exchange Commission. 

The indictment against petitioner, in eleven counts, 
arose out of an alleged fraudulent scheme for selling in- 


*113 F. 2d 286. 

















EDWARDS v. UNITED STATES. 


473 Opinion of the Court. 


terests, created by him as a part of the device, in various 
oil and gas leases in Oklahoma and Texas. The first 
three counts charged violations of the fraud provisions 
of the Securities Act, 15 U. S. C. § 77q (a); the fourth 
and fifth, violations of the registration provisions of that 
Act, 15 U.S. C. § 77e; counts six to ten, violations of the 
mail fraud statute, 18 U. S. C. § 338; and the eleventh 
count, a conspiracy to commit the offenses previously 
set forth. 

On December 16, 1938, petitioner filed a demurrer, 
attacking the legal sufficiency of the indictment on a 
number of grounds. At the same time he filed a “Plea 
in Bar and Application for Production of Transcript of 
Evidence.” The substance of this plea was the follow- 
ing: That on April 14, 1938, and two successive dates, 
pursuant to subpoenas duces tecum, petitioner had ap- 
peared before an officer of the Securities and Exchange 
Commission with the books and records called for, and 
“after having claimed his immunity against self incrimi- 
nation, as provided by law and the Constitution of the 
United States, under compulsion, testified under oath, 
pursuant to various questions propounded and asked 
him by said officer of said Commission, said testimony 
concerning said defendant’s identity and relationship to 
various trusts and organizations which are the subject 
matter of this prosecution and concerning divers and 
sundry other matters pertaining to the matters which 
are the subject of this prosecution, and particularly to 
the personal entries, books and records of said defendant, 
which are a part of the subject matter of this prose- 
cution.” 

The pleading goes on to state, upon information and 
belief, that the evidence adduced by the Commission in 
the course of its investigation was transmitted to the At- 
torney General for criminal prosecution; that petitioner 
was compelled to give information and testimony “which 





476 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


it is believed the Government will use against him in the 
prosecution herein”; and that petitioner was accordingly 
immune from prosecution under § 22 (c) of the Securi- 
ties Act.” Petitioner further set forth that at the time of 
the Commission hearings he had demanded a copy of the 
transcript of his testimony, offering to pay the cost 
thereof, but that the request had been refused; that on 
December 1, 1938, he had made a similar request, which 
also had been refused, as evidenced by an attached letter 
from the assistant general counsel of the Commission.* 
Petitioner renewed his demand and tender of payment, 
asserting that it was necessary for him to have the tran- 
script in the presentation to the court of his plea in bar, 
and that it was necessary for the court to have it before 
passing on the plea. The pleading concludes by pray- 


*15 U.S. C. § 77v (ce): “No person shall be excused from attend- 
ing and testifying or from producing books, papers, contracts, agree- 
ments, and other documents before the Commission, or in obedience 
to the subpena of the Commission or any member thereof or any 
officer designated by it, or in any cause or proceeding instituted by 
the Commission, on the ground that the testimony or evidence, 
documentary or otherwise, required of him, may tend to incriminate 
him or subject him to a penalty or forfeiture; but no individual shall 
be prosecuted or subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which he 
is compelled, after having claimed his privilege against self-incrimi- 
nation, to testify or produce evidence, documentary or otherwise, 
except that such individual so testifying shall not be exempt from 
prosecution and punishment for perjury committed in so testifying.” 

*In part, the letter read: 

“Inasmuch as the evidence adduced by the Commission in the 
course of its investigation was transmitted to the Attorney General 
for criminal prosecution and an indictment has been returned, this 
Commission does not feel it proper to make available to the de- 
fendant the testimony taken from witnesses which may be used 
by the Government in the prosecution of its case. In view of this, 
the Commission must respectfully refuse to comply with your 
request. The United States Attorney concurs in this view.” 
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ing the court to order that the transcript be furnished 
petitioner and that he be heard on the merits of this 
plea in bar. 

On February 28, 1939, the Government filed a plead- 

ing called a “Motion to Strike Plea in Bar and Objection 
to Production of Transcript of Evidence.” This at- 
tacked the sufficiency of the plea in bar on its face in 
three different respects, and also alleged in the nature 
of an answer that petitioner 
“was never sworn at any time during the proceedings or 
hearings complained of and at no time produced any 
books or records, and did not at any time testify under 
oath, and was never compelled to testify or give any in- 
formation against himself or anyone else under oath or 
otherwise and that each of said hearings complained of 
was recessed shortly after the defendant interposed his 
plea of immunity.” 
In support of this last allegation the Government at- 
tached an affidavit of an attorney of the Securities and 
Exchange Commission who had been present on all three 
occasions when the petitioner claimed to have given in- 
criminating testimony under compulsion. 

Petitioner moved to strike this affidavit of the Com- 
mission attorney on the ground that it deprived him of 
his right to cross-examination and that it was “wholly 
incompetent to establish the facts attempting to be 
established.” 

The District Court overruled petitioner’s demurrer to 
the indictment, his plea in bar and application for the 
transcript, and also his motion to strike the affidavit of 
the Commission attorney. An affidavit later filed by 
the Government in the Circuit Court of Appeals shows 
that at this hearing on petitioner’s plea in bar 
“counsel for the government of the United States stated 
to the Court that they had the transcripts of the record 
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in the proceedings . . . and if the government’s affidavit 


was not sufficient, the government would offer them in 
evidence if the Court desired to examine them; that upon 
being so advised, His Honor, Judge Vaught, stated that 
he did not care to see the transcripts, that he did not 
need them to pass upon the said plea in bar, and that he 
was going to overrule the defendant’s plea in bar.” 

The Government’s motion to strike the plea in bar was 
overruled, also. Subsequently petitioner withdrew his 
original plea of not guilty,‘ and entered a plea of nolo 
contendere. The District Court sentenced him to three 
years on each count, the terms to run concurrently. On 
appeal petitioner assigned as error the action of the Dis- 
trict Court in overruling his demurrer and plea. 

When the case was argued before the Circuit Court of 
Appeals the Government submitted, over petitioner’s ob- 
jection, a copy of what it said was a transcript of peti- 
tioner’s testimony before the Securities and Exchange 
Commission, supported by an affidavit of the assistant 
United States attorney in charge of this prosecution. 
The transcript was offered to buttress the Government’s 
contention that petitioner had in fact given no testimony 
of an incriminating nature, but the Cireuit Court of 
Appeals did not rest its affirmance even in part upon the 
contents of the transcript. 

The court affirmed because the plea in bar did not al- 
lege that the claim of immunity was made in a “hearing” 
of the Commission as distinguished from an “investiga- 
tion” and because no evidence was produced by peti- 
tioner in support of his plea. As to the demurrer to 
the indictment, the Circuit Court of Appeals found no 
error in omitting from the conspiracy count allegations 
that the classes of securities involved in the alleged 
frauds were not in the excepted categories of securities 


“Petitioner had pleaded not guilty on December 17, 1938. 
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in section three of the Securities Act. This was the sole 
ground of petitioner’s attack on the conspiracy count. 
In the belief that a sentence on this count, to run con- 
currently with equal sentences on the other counts, made 
it unnecessary to examine the other counts,® the court did 
not examine the sufficiency of the other counts. 

Petitioner urges as grounds for our reversal of the 
judgment below the errors in overruling his plea in bar 
and demurrer, in affirming a sentence of three years on 
the conspiracy count of the indictment without exami- 
nation of the other counts, and in receiving the trans- 
script of testimony before the Commission and accom- 
panying affidavit as evidence. 

Plea in Bar. The Government challenges the sufh- 
ciency of the plea in bar to show petitioner’s claim to 
the benefit of the amnesty of § 22 (c). It suggests that 
the excerpt set out in the third paragraph of this opinion 
shows only that testimony was given concerning “de- 
fendant’s identity and relationship” to the organizations 
whose securities the indictment charges defendant fraud- 
ulently sold; that “other matters” testified to are not 
specified nor the “nature” of the testimony concerning 
them or his personal records. But the allegations of the 
plea are not to be weighed separately. Petitioner’s iden- 
tity and his relationship to the trusts alleged to have 
been created by him as a part of the fraudulent scheme 
are of primary importance in the proof of his criminality. 
This is quite different from the testimony in Heike v. 
United States,® a prosecution for fraud on the revenue in 
weighing imported sugar. There, former testimony in a 
Sherman Act proceeding related to official connection 
with a company involved and also a table showing the 


* Claassen v. United States, 142 U. S. 140; Gorin v. United States, 
312 U. 8. 19. 
*227 U.S. 131. 
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amount of sugar handled by the company, and a claim 
for amnesty was denied because the evidence “neither 
led nor could have led to a discovery of his crime.” Cer- 
tainly, had petitioner given evidence of his creation of 
the organizations which the indictment says were part of 
his artifice it might easily have led to discovery of his 
trickery. It seems, too, that at least some of the other 
matters were specified, to wit: the personal entries, books 
and records of petitioner. Likewise, the nature of his 
alleged testimony concerning his records is sufficiently 
related to the indictment by saying they are a part of the 
subject matter of this prosecution. The plea is good on 
its face. 

It is next urged that the plea was properly overruled 
because of petitioner’s failure to prove its allegations.’ 
Such result is assumed to follow on the theory that, as 
the burden was on petitioner to prove his plea, the fail- 
ure of the record to show an offer of proof justifies the 
order. As appears from the preceding statement of the 
ease, the trial court overruled not only the plea in bar 
but petitioner’s motion for production of the transcript, 
which was certainly the best evidence of whether the 
testimony before the Commission was sufficiently re- 
lated to the prosecution to support amnesty. In the 
Martin case,* this Court said the action dismissing a 
traversed motion for failure of proof would have been 
reversed if the opportunity to establish the facts by evi- 
dence had been denied the accused. Treating the Gov- 
ernment’s motion to strike the plea in bar as a traverse 
of that pleading which would justify the order overruling 
it in the absence of a showing in the record of an offer of 
proof, that result does not follow where, as here, the plea 


*Cf. Nardone v. United States, 308, U. S. 338, 341; Martin v. 
Texas, 200 U. 8. 316, 319; Mamaur v. United States, 264 F. 816, 
819. 


* Supra, note 7. 
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is accompanied by a motion for the production of the 
transcript of the former evidence. The plea and motion 
showed that application had previously been made to 
the Securities and Exchange Commission for the trans- 
cript and had been refused. 

We assume that the proceeding in which the former 
testimony was given was a private and confidential in- 
vestigation of the Commission rather than a hearing 
which might eventuate in an order. The Commission’s 
refusal to produce the record indicates that the request 
had been for a complete transcript of the hearing. It 
rests in the discretion of the trial court to issue an order 
to show cause why the complete transcript should not be 
produced, if it deems all of it necessary, or only so much 
as may fairly make it appear whether the testimony of 
petitioner before the Commission was a proper founda- 
tion for the amnesty claimed. This is not an instance 
of the inspection of notes or material gathered by a pros- 
ecutor for his own use.’® What is sought is the produc- 
tion as evidence in the hearing on the plea in bar of the 
very foundation of the plea. We find nothing in this 
record to indicate the desirability of secrecy so far as 
the testimony of petitioner is concerned. The Govern- 
ment introduced in the Court of Appeals a purported 
transcript of petitioner’s former testimony without as- 
serting its confidential character then or in the motion 
and traverse below. 

Finally the Government contends that the refusal to 
order the production of the testimony was not prejudicial. 
This argument presupposes that the offer to produce in 
the trial court and the actual production in the Circuit 
Court of Appeals was adequate. Otherwise we cannot 


*Cf. In re Securities & Exchange Commission, 14 F. Supp. 417, 
418; 84 F. 2d 316; reversed as moot, 299 U.S. 504. 

"” People ex rel. Lemon v. Supreme Court, 245 N. Y. 24; 156 N. E. 
84; ef. Rex v. Holland, 4 T. R. (Durnford & East) 691. 
301335°—41——31 
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know what the testimony was which is relied upon for 
the amnesty. We think that neither offer was an ade- 
quate proffer. In neither instance was the petitioner 
given an opportunity to cross-examine; no witness pro- 
duced the transcript; it was not certified as a part of 
the record from the trial court or as a part of the records 
of the agency." The record certified to the Circuit Court 
of Appeals is the record on which the appeai is to be 
heard. Criminal Appeals Rules VIII and IX. 

The refusal to permit the accused to prove his defense 
may prove trivial when the facts are developed. Pro- 
cedural errors often are. But procedure is the skeleton 
which forms and supports the whole structure of a case. 
The lack of a bone mars the symmetry of the body. 
The parties must be given an opportunity to plead and 
prove their contentions or else the impression of the 
judge arising from sources outside the record dominates 
results. The requirement that allegations must be sup- 
ported by evidence tested by cross-examination protects 
against falsehood. The opportunity to assert rights 
through pleading and testimony is essential to their sue- 
cessful protection. Infringement of that opportunity is 
forbidden.” 

Other Objections. As the case must be remanded, peti- 
tioner’s objection to the three-year sentence on the con- 
spiracy count is sustained without discussion. Criminal 
Code, § 37; 18 U. 8. C. $ 88. Frivolous objection is 
made to the indictment because it is endorsed “A true 
bill, Ernest W. Clarke, Foreman” instead of “Foreman of 
the grand jury.” This contention is rejected. 

Petitioner brings here for review his demurrer to the 
indictment and each count thereof. The Cireuit Court 
of Appeals found the conspiracy count sufficient against 


™ Cf. R. S. § 882, as amended, 48 Stat. 1109. 
*™ Cf. Walker v. Johnston, 312 U. 8. 275. 
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an attack that, in charging a conspiracy to violate the 
Securities Act of 1933 by selling unregistered securities, 
the count failed to charge that the securities so sold 
were not of the class exempted from registration under 
section three of the Act and the rules and regulations 
thereunder. With this ruling we agree.“ As the sen- 
tence under count eleven, the conspiracy count, was for 
as long a time as any of the other counts upon which con- 
current sentences had been imposed, the Circuit Court 
of Appeals did not review the alleged deficiencies of the 
other counts. 

Counts four and five are charged with the same fault 
aseleven. Fora like reason we hold them good. Counts 
one and two describe the scheme to defraud and allege 
instances of the use of the mails. The brief of petitioner 
fails to raise any question deserving consideration as to 
their sufficiency and we see none. Petitioner challenges 
count three for failure to state the materiality of facts 
which the count charges were omitted, although they 
were required to be stated to avoid misleading pur- 
chasers.** But the count, after describing various omit- 
ted facts by paragraphs, ends such paragraphs with the 
allegation 
“such fact being well known to said defendants and each 
of them at all times herein mentioned, and such fact 
being material in order to make the statements made by 
said defendants, in the light of the circumstances under 
which they were made, not misleading. . .” 

The facts alleged were obviously material. Counts six 
to ten inclusive are based upon the mail fraud statute.’ 
Petitioner’s objection to these counts is that a later act, 
the Securities Act of 1933, makes it unlawful to use the 


* McKeivey v. United States, 260 U. 8. 353, 357. 
“8 17 (a) (2); Securities Act of 1933; 15 U. 8. C. 77q (a) (2). 
Criminal Code, § 215; 18 U.S. C. § 338. 
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mails to defraud by the sale of securities. His argument 
is that, in so far as the later act prohibits the fraudulent 
sale of securities by mail, it repeals by implication the 
provisions of the old mail fraud statute in so far as they 
cover securities. We see no basis for a conclusion that 
Congress intended to repeal the earlier statute. The two 
can exist and be useful, side by side.” 

Reversed. 


Mr. Justice DovGuas took no part in the consideration 
or decision of this case. 





BREISCH v. CENTRAL RAILROAD OF NEW 
JERSEY. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


No. 384. Argued January 17, 1941—Decided March 3, 1941. 


— 


. The remedy of an employee of an interstate railway for personal 
injuries suffered while he was engaged about intrastate trans- 
portation and caused by a breach of the Federal Safety Appliance 
Acts, is the remedy afforded by the common or statutory law of 
the State. P. 486. 

The Federal Safety Appliance Acts create the right; the remedy is 
within the State’s discretion. P. 486. 

A fixed interpretation of a state statute by the supreme court 
of the State should be accepted by the federal courts when it 
does not obviously depend altogether on a misconception of 
federal law. P. 488. 

4. In construing the state Workmen’s Compensation Act as inap- 
plicable to causes of action arising under the Federal Safety 
Appliance Acts and in ruling that the remedy in such cases is 
by action at law, the Supreme Court of Pennsylvania does not 


to 
° 


G2 


* Cf. United States v. Rollnick, 91 F. 2d 911, 918; United States 
v. Montgomery, 21 F. Supp. 770; United States v. Alluan, 13 F. 
Supp. 289. 
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485 


appear to have been actuated entirely by a misunderstanding of 
the federal Acts. P. 489. 

Confirmatory of this conclusion is the Pennsylvania statute 
providing “That when a court of last resort has construed the 
language used in a law, the Legislature in subsequent laws on the 
same subject matter intend the same construction to be placed 
upon such language,” and the fact that the state court’s construc- 
tions of the Compensation Act and of jurisdiction over claims 
arising under the Safety Appliance Acts remain undisturbed by 
the subsequent amendments of the Compensation Act. P. 491. 

112 F. 2d 595, reversed. 


CERTIORARI, 311 U. S. 634, to review the reversal of a 
judgment for personal injuries resulting from violations 
of the Federal Safety Appliance Acts. 


Mr. Fred B. Gernerd, with whom Mr. David Getz was 
on the brief, for petitioner. 


Mr. Henry B. Friedman, with whom Mr. George W. 
Aubrey was on the brief, for respondent. 


Mr. Justice Reep delivered the opinion of the 
Court. 


This certiorari brings here the question as to whether 
the law of Pennsylvania limits recovery under the pro- 
visions of the Federal Safety Appliance Acts to the 
procedure and awards of that state’s Workmen’s Compen- 
sation Act in accidents where the railway employee is 
engaged in an intrastate activity at the time of injury. 

The suit was brought at common law in the Federal 
District Court for the Eastern District of Pennsylvania 
on the ground of diversity of citizenship. The employee, 
petitioner here, was a citizen of Pennsylvania and the de- 
fendant was a corporation created under the laws of New 
Jersey, handling transportation moving between states. 
The basis of the action was respondent’s violation of the 
Safety Appliance Acts by failure to furnish efficient hand 
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brakes for a car." This failure resulted in an injury to 
petitioner in Pennsylvania. No interstate commerce was 
involved. He recovered in the trial court but the judg- 
ment was reversed by the Circuit Court of Appeals on its 
determination that the remedy of the petitioner lay solely 
in the Compensation Act and was not cognizable at law. 
We granted certiorari because of an alleged conflict on a 
question of local law between the judgment below and 
Miller v. Reading Company. 

No issues arise except the one upon procedure. It is 
clear that an employee injured in intrastate transporta- 
tion by defective equipment of an interstate railroad 
comes under the Safety Appliance Acts.‘ Nor is there’ 
any longer a question as to the power of the state to 
provide whatsoever remedy it may choose for breaches 
of the Safety Appliance Acts.’ The federal statutes 
create the right; the remedy is within the state’s discre- 
tion. In this case we are to find what remedy the State 
of Pennsylvania has provided. 

This Court had oecasion to consider the matter of 
what remedies for breach of the Federal Safety Appliance 
Acts had been provided by a state in Tipton v. Atchison, 
T. &S.F. Ry. Co. The circumstances there were quite 
similar to the present case. Tipton was an employee of 
a railroad which was a highway of interstate commerce 
and suffered injury through violation of the safety acts 
while engaged within California in intrastate transpor- 


* Act of April 14, 1910, § 2, 36 Stat. 298. 

*112 F. 2d 595. 

*292 Pa. 44; 140 A. 618. 

* Texas & Pacific Ry. Co. v. Rigsby, 241 U.S.33; Tipton v. Atchison 
Ry. Co., 298 U. 8. 141. 

° Moore v. Chesapeake & Ohio Ry. Co., 291 U. 8. 205; Gilvary 
v. Cuyahoga Valley Ry. Co., 292 U. S. 57; Tipton v. Atchison Ry. 
Co., supra note 4. 

°298 U.S, 141. 
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tation. He sought damages at common law and, after 
removal to the federal court, was cast in the litigation on 
the ground that his only redress lay through the Califor- 
nia Workmen’s Compensation Act. In affirming this 
conclusion here, two cases of the district courts of appeal 
of California were examined—Ballard v. Sacramento 
Northern Railway Co.” and Walton v. Southern Pacific 
Co.* Petition for review of the two cases had been re- 
fused by the Supreme Court of California.? The Bal- 
lard case treated § 6 of the Act of April 22, 1908,’ the 
jurisdictional section of the Federal Employers Liability 
Act, as applicable to the cause of action under considera- 
tion, although that cause was bottomed upon the Safety 
Appliance Acts. From that premise the California court 
went ahead to conclude that its Workmen’s Compensa- 
tion Act did not apply by virtue of § 69 (c) of the Com- 
pensation Act." That section omitted employments 
governed by the acts of Congress. The Compensation 
Act is the exclusive state remedy for injuries within its 
scope. The Federal Employers Liability Act does give 
a right of action and fix the tribunals where it may be 


*126 Cal. App. 486; 14 P. 2d 1045; 15 P. 2d 793. 

*8 Cal. App. 2d 290; 48 P. 2d 108. 

°126 Cal. App. at 501; 14 P. 2d 1045; 15 P. 2d 793, and 8 Cal. 
App. 2d at 305; 48 P. 2d 108. 

35 Stat. 66 as amended April 5, 1910, 36 Stat. 291, and March 
3, 1911, § 291, 36 Stat. 1167. There has been a subsequent amend- 
ment immaterial here, Aug. 11, 1939, § 2, 53 Stat. 1404. 

* Section 69 provided: 

“(c) Employers engaged in interstate commerce. This act shall 
not be construed to apply to employers or employments which, 
according to law, are so engaged in interstate commerce as not to 
be subject to the legislative power of the state, or to employees 
injured while they are so engaged, except in so far as this act 
may be permitted to apply under the provisions of the Constitution 
of the United States or the acts of Congress.” 
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enforced.” Thus through assimilating the rights and 
remedies under the Safety Appliance Acts to those under 
the Federal Employers Liability Act, the California 
Workmen’s Compensation Act was found inapplicable. 
Walton’s was a similar case and it too, page 305, fol- 
lowing Ballard, permitted the maintenance of the suit in 
the state court. 

This Court was of the view that the California courts 
excluded these railroad employees from the benefits of 
the Compensation Act “because they [the courts] 
thought the Safety Appliance Acts required the State 
to afford a remedy in the nature of an action for dam- 
ages” and for that reason refused to follow their inter- 
pretation of the Compensation Act. Although the 
Tipton case decided the only available California remedy 
was the compensation scheme, it was indicated that “a 
definite and authoritative decision” to the contrary by 
the California courts would, of course, be followed.” 
Tipton lost through the determination here that Cali- 
fornia had declared by its statute he must seek relief 
through compensation. 

In the present ease, Breisch sued at common law. The 
Circuit Court of Appeals reversed the judgment in his 
favor on the ground that the Pennsylvania Workmen’s 
Compensation Act supplied the exclusive remedy for his 
injury. To reach this conclusion, the court determined 
that in Miller v. Reading Company “ the Supreme Court 
of Pennsylvania decided that “the Compensation Act did 
not apply to Miller’s case, not as a matter of statutory 
construction of that Act but because it thought that the 


* Moore v. Chesapeake & Ohio Ry. Co., 291 U. S. 205, 215, 216, 
and § 1 and § 6, 45 U.S. C. 51 and 56. 

* A later decision of the Supreme Court of California is in accord 
with this Court’s ruling in the Tipton ease. Scott v. Industrial Ac- 
cident Comm'n, 9 Cal. 2d 315, 323; 70 P. 2d 940. 

292 Pa. 44; 140 A. 618. 
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proper construction of the Federal Safety Appliance Acts 
required the ruling that Miller had a cause of action 
under the Safety Appliance Acts, cognizable in a court 
of law but not within the purview of the Compensation 
Law.” Reliance was placed upon the Tipton case and 
Red Cross Line v. Atlantic Fruit Co.” which support the 
principle that interpretation of state statutes by state 
courts under compulsion of federal law erroneously 
understood does not bind federal courts. 

It is not apparent to us, however, that the Miller opin- 
ion depends upon the compulsion of a misunderstanding 
of the Safety Appliance Acts. In McMahan v. Montour 
Railroad Co.,"* it is true, the Supreme Court of Pennsyl- 
vania held the Compensation Act was the exclusive rem- 
edy for injuries to employees of interstate railroad high- 
ways, when the employees at the time of the injury were 
engaged in an intrastate movement. But that case was 
predicated upon an erroneous conception of the relation 
of the employee to interstate commerce. It was thought 
that only employees who were engaged in that commerce 
at the time of the accident were covered by the Safety 
Appliance Acts.’7 Nothing was said as to the tribunal 
which might award relief in employments covered by the 
Safety Appliance Acts. This Court’s citations on re- 
versal dealt only with the scope of the federal acts, not 
with remedies under them.'** When the question next 
arose, in the Miller case, the Pennsylvania court under- 
took an interpretation of the scope of the coverage of 
the Workmen’s Compensation Act. That act provides 
in § 302: 

“(a) In every contract of hiring made after December 
thirty-first, one thousand nine hundred and fifteen, and 


* 264 U. S. 109, 120. 

283 Pa. 274; 128 A. 918. 

“ Tipton v. Atchison Ry. Co., 298 U. 8. 141, 148. 

* McMahon v. Montour Railroad Co., 270 U.S. 628. 
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in every contract of hiring renewed or extended by mu- 
tual consent, expressed or implied, after said date, it 
shall be conclusively presumed that the parties have ac- 
cepted the provisions of article three of this act, and 
have agreed to be bound thereby, unless there be . . .” 
(Article three is the compensation schedule.) There are 
no exceptions to this except the customary exemptions 
of domestic service or agriculture.” In the Miller case, 
compensation coverage was refused employees of inter- 
state roads engaged in intrastate activities in these 
words: 

“Our Workmen’s Compensation Act gave to a board 
exclusive jurisdiction of proceedings to adjudicate claims 
of employees, which, by consent, express or implied, it 
was agreed should be so disposed of, and, as to such cases, 
jurisdiction of the courts to try and determine is ousted. 
But as to demands, not arising from the ordinary relation 
of employer and employee, such as the enforcement of 
rights fixed by federal statute, their powers remain as if 
no such state legislation was in force.” *° 

Though there undoubtedly were other statements in 
the course of the opinion which reflect a misconception 
of the state’s authority over procedure for recovery un- 
der the Safety Appliance Acts, we conclude that such 
misconception is not enough to call for a refusal to fol- 
low the Supreme Court’s definite ruling that the state 
courts were open for redress for accidents covered by the 
Safety Appliance Acts. 

State Tax Commission v. Van Cott,*' relied upon to 
support the conclusion reached below, is not controlling. 
In that case a direct review of the question decided by 
the state court was sought here on the ground that the 
state’s conclusion on a matter of construction of a state 


* Pa. Laws 1915, p. 777. 
* 292 Pa. at 50; 140 A. 620. 
* 306 U.S. 511. 
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income tax statute was controlled by the decisions of this 
Court on the taxability by states of salaries of federal 
employees. It was not clear to us whether the state 
decision was controlled by the state court’s view of our 
decisions or not. And, as our decisions at the time of 
review here permitted a decision by the state court on the 
state statute, free from federal constraint, we returned 
the case for state action. In the Van Cott case we were 
reviewing an application of federal law by a state court 
to a solution of a state’s problems. Here we have a fed- 
eral court’s interpretation of a long-standing state deci- 
sion. Uncompleted state action, probably influenced by 
decisions of this Court subsequently overruled, calls for 
an opportunity for the state to adjudicate the question 
for itself, while a fixed interpretation of a state statute 
should be accepted by the federal courts when it does not 
obviously depend altogether on a misconception of fed- 
eral law. 

There are other factors which forbid the conclusion 
below. A Pennsylvania statute, derived from the state’s 
common law,” provides “That when a court of last resort 
has construed the language used in a law, the Legislature 
in subsequent laws on the same subject matter intend 
the same construction to be placed upon such lan- 
guage.” ** Since the Miller case the compensation act 
has been amended several times,** but the Legislature 
has never attempted to override the limitations read into 
it by the Miller opinion. There were comprehensive 
amendments in the 1937 reénactment,”* more than a year 


22 Buhl's Estate, 300 Pa. 29; 150 A. 86. 

* Pa. Laws 1937, Act No. 282, § 52 (4). 

* Pa. Laws 1929, Acts No. 311, 358, 361, 372; Laws 1931, Acts No. 
151, 205; Laws 1933, Acts No. 68, 324, 328; Laws, Special Session 
1933-34, Acts No. 55, 56; Laws 1935, Act No. 412; Laws 1937, 
Act No. 323. 


* Pa. Laws 1937, Act No. 323. 
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after this Court’s decision in the Tipton case established 
that the compensation remedy could be made exclusive, 
but still the Legislature took no action. Under these 
circumstances we are of the opinion that the interpreta- 
tion of the Supreme Court of Pennsylvania of its own 
Workmen’s Compensation Act and of the jurisdiction 
of its courts over claims arising under the Safety Appli- 
ance Act is binding upon the federal courts and should 
be followed. 
The judgment of the Circuit Court of Appeals is re- 
versed and that of the District Court is affirmed. 
Reversed. 


Mr. Justice Roperts is of the opinion that the judg- 
ment of the Circuit Court of Appeals should be affirmed. 





CONWAY v. O'BRIEN. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 344. Argued February 4, 5, 1941—Decided March 3, 1941. 


Evidence held sufficient to go to the jury on the issue of gross 
negligence as defined by the law of Vermont, in an action against 
the owner of an automobile for personal injuries suffered by one 
riding in it as his guest who alleged that the accident was caused 
by the gross negligence of the owner in driving the vehicle. P. 493. 

111 F. 2d 611, reversed. 


CERTIORARI, 311 U. S. 634, to review the reversal of 
a judgment for damages recovered under a Vermont 
“guest occupant” law. Jurisdiction of the District Court 
was founded on diversity of citizenship. 


Mr. Paul E. Lesh, with whom Messrs. Herbert G. Gar- 
ber and Jerome F. Barnard were on the brief, for peti- 
tioner. 


Mr. Edwin W. Lawrence for respondent. 
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Mr. Justice Reep delivered the opinion of the 
Court. 


Petitioner, a citizen of New Hampshire, was injured 
when the respondent’s car, in which she was a passenger, 
collided with another on a country road in Vermont. 
Diversity of citizenship gave jurisdiction to the District 
Court and petitioner recovered a verdict under the Ver- 
mont guest occupant law,’ which required her to prove 
gross negligence on the part of the respondent. The 
Cireuit Court of Appeals, however, considering the evi- 
dence of gross negligence insufficient to go to the jury, 
reversed and dismissed the complaint.” We granted cer- 
tiorarl to examine whether there had been sufficient com- 
pliance with Rule 50 (b) to authorize dismissal of the 
complaint,* but our view of the merits makes it unneces- 
sary to discuss this question. 

The result is determined by a consideration of the 
facts in the light of the Vermont law. The accident 
occurred in broad daylight in the late morning of an 
August day. If the facts most favorable to the peti- 
tioner were accepted, the jury might have concluded 
properly that the defendant’s car approached from the 
south a covered bridge on a little-used count.y road at 
a speed of fifteen miles per hour. Respondent who was 
the driver and owner sat on the front seat with another. 
The petitioner and another lady occupied the rear seat. 
The bridge spanned Williams River which at that point 


‘Vermont Public Laws (1933) § 5113. 

*111 F. 2d 611. 

° As in Berry v. United States, ante, p. 450, the District Court de- 
nied respondent’s motion for a directed verdict at the close of the 
ease. After verdict, however, the respondent did not make a motion 
for judgment n. o. v. 
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ran eastwardly to join the Connecticut. As another car 
emerged from its southern end the collision happened. 

The road along which respondent was driving ran 
parallel with the southernly bank of the river for a short 
distance and then turned “abruptly,” in a “sharper 
curve than any on the road,” at a sixty degree angle 
down a nine per cent grade towards the bridge. Bushes 
and small trees cut off the view of a car “coming out of 
the bridge” until the respondent’s car was “probably 30 
feet” away. 

As respondent’s light car came into this curve, he cut 
in to the left without slackening speed or blowing a horn 
and suddenly found himself face to face with a larger 
car coming out of the bridge on its right hand side of 
the road at two miles per hour. The collision knocked 
the heavier car backward several feet and through a 
guard rail on the west side of the bridge approach. The 
road approaching the bridge “at this blind corner” was 
sandy, from fourteen to seventeen feet wide. Respond- 
ent testified he had known the spot “all my life” and 
knew cars could pass only “at a snail’s pace.” 

The “Law of the Road” in Vermont is to round curves 
“as far to the right . . . as reasonably practicable” * 
and to “signal with bell or horn” “in going around a 
curve.” ® 

Under these circumstances we are of the opinion that 
the Vermont law requires the submission of the question 
of gross negligence to the jury. As a matter of law it 
seems quite plain that a jury might find a driver of a 
car familiar with the locality grossly negligent, when 
with three guests and without a signal he rounds a 
blind, sharp curve at fifteen miles per hour on the wrong 
side into a narrow bridge entrance. The accepted Ver- 


‘ 


“Vermont Public Laws (1933) § 5110-IX. 
*Id., § 5110-XV. 
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mont definition of gross negligence is found in Shaw v. 
Moore: ° 

“Gross negligence is substantially and appreciably 
higher in magnitude and more culpable than ordinary 
negligence. Gross negligence is equivalent to the fail- 
ure to exercise even a slight degree of care. It is mate- 
rially more want of care than constitutes simple inad- 
vertence. It is an act or omission respecting legal duty 
of an aggravated character as distinguished from a mere 
failure to exercise ordinary care. It is very great negli- 
gence, or the absence of slight diligence, or the want of 
even scant care. It amounts to indifference to present 
legal duty, and to utter forgetfulness of legal obliga- 
tions so far as other persons may be affected. It is a 
heedless and palpable violation of legal duty respecting 
the rights of others. The element of culpability which 
characterizes all negligence is, in gross negligence, mag- 
nified to a high degree as compared with that present in 
ordinary negligence. Gross negligence is manifestly a 
smaller amount of watchfulness and circumspection 
than the circumstances require of a prudent man. But 
it falls short of being such reckless disregard of probable 
consequences as is equivalent to a wilful and intentional 
wrong. Ordinary and gross negligence differ in degree of 
inattention, while both differ in kind from wilful and 
intentional conduct which is or ought to be known to 
have a tendency to injure.” 


This has been repeated many times in later cases.’ The 
application creates the difficulties. The latest cases say 
“each case must be judged according to its own facts.” ® 


*104 Vt. 529, 531-532; 162 A. 373. 

* Dessereau v. Walker, 105 Vt. 99, 101; 163 A. 632; Franzoni v. 
Ravenna, 105 Vt. 64; 163 A. 564; Hunter v. Preston, 105 Vt. 327, 
338; 166 A. 17. 

* Ellison v. Colby, 110 Vt. 431; 8 A. 2d 637, 640; Kelley v. Anthony. 
110 Vt. 490; 8 A. 2d 641, 642. 
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Admittedly there are instances among the Vermont cases 
which might be logically cited to support a refusal to 
submit this case.° About as many are upon the other 
side.” We think the District Court correctly appraised 
the law and facts. 


We reverse the judgment of the Circuit Court of Ap- 


peals and affirm that of the District Court. 
Reversed. 





RAILROAD COMMISSION OF TEXAS et AL v. 
PULLMAN COMPANY et At. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF TEXAS. 


No. 283. Argued February 4, 1941—Decided March 3, 1941. 


A railroad company, some of whose trains in Texas had each but 
one Pullman sleeping car and that in charge of a colored porter 
subject to the control of the train conductor, assailed in the fed- 
eral court, as unauthorized by Texas statutes and as violative of 
the Federal Constitution, a regulation by a state commission which 
would require that such cars be continuously in charge of an 
employee “having the rank and position of a Pullman conductor.” 
Pullman porters, intervening, also attacked the order, adopting 
the railroad’s objections but urging mainly that it discriminated 
against Negroes in violation of the Fourteenth Amendment, Pull- 
man porters being Negroes and the conductors white. Held: 


* Shaw v. Moore, 104 Vt. 529; 162 A. 373; Franzoni v. Ravenna, 
105 Vt. 64; 163 A. 564; Anderson v. Olson, 106 Vt. 70; 184 A. 712; 
L’Ecuyer v. Farnsworth, 106 Vt. 180; 170 A. 677; Garvey v. Michaud, 
108 Vt. 226; 184 A. 712; Kelley v. Anthony, 110 Vt. 490; 8 ‘A. 2d 
641. 

 Dessereau v. Walker, 105 Vt. 99; 163 A. 632; Farren v. McMahon, 
110 Vt. 55; 1 A. 2d 726; Hunter v. Preston, 105 Vt. 327, 338; 
166 A. 17; Hall v. Royce, 109 Vt. 99, 106; 192 A. 193; Ellison v. 
Colby, 110 Vt. 481; 8 A. 2d 637; Powers v. Lackey, 109 Vt. 505; 
1 A. 2d 693. 
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1. Decision of the issue of unconstitutional discrimination should 
be withheld pending proceedings to be taken in the state courts to 
secure a definitive construction of the state statute. P. 498. 

2. The federal courts, when asked for the extraordinary remedy 
of injunction, will exercise a sound discretion in the public interest 
to avoid needless friction with state policies that may result 
from tentative constructions of state statutes and premature ad- 
judication on their constitutionality. P. 500. 

33 F. Supp. 675, reversed. 


Appeat from a decree of the District Court of three 
judges which enjoined the enforcement of an order of 
the above-named Railroad Commission. 


Mr. Cecil A. Morgan for M. B. Cunningham et al.; 
and Mr. Cecil C. Rotsch, Assistant Attorney General of 
Texas, with whom Messrs. Gerald C. Mann, Attorney 
General, Glenn R. Lewis, and Lee Shoptaw, Assistant 
Attorneys General, were on the brief, for the Railroad 
Commission et al., appellants. 


Mr. Ireland Graves, with whom Messrs. Lowell M. 
Greenlaw, Herbert S. Anderson, Charles L. Black, Claude 
Pollard, and F. B. Walker were on the brief, for appellees. 


Mr. Justice FRANKFURTER delivered the opinion of the 
Court. 


In those sections of Texas where the local passenger 
traffic is slight, trains carry but one sleeping car. These 
trains, unlike trains having two or more sleepers, are 
without a Pullman conductor; the sleeper is in charge 
of a porter who is subject to the train conductor’s con- 
trol. As is well known, porters on Pullmans are colored 
and conductors are white. Addressing itself to this situa- 
tion, the Texas Railroad Commission after due hearing 
ordered that “no sleeping car shall be operated on any 
line of railroad in the State of Texas ... unless such 
301335°—41——32 
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cars are continuously in the charge of an employee .. . 
having the rank and position of Pullman conductor.” 
Thereupon, the Pullman Company and the railroads 
affected brought this action in a federal district court to 
enjoin the Commission’s order. Pullman porters were 
permitted to intervene as complainants, and Pullman 
conductors entered the litigation in support of the order. 
Three judges having been convened, Judicial Code, § 266, 
as amended, 28 U. S. C. §$ 380, the court enjoined 
enforcement of the order. From this decree, the case 
came here directly. Judicial Code, § 238, as amended, 
28 U.S. C. § 345. 

The Pullman Company and the railroads assailed the 
order as unauthorized by Texas law as well as violative 
of the Equal Protection, the Due Process and the Com- 
merce Clauses of the Constitution. The intervening 
porters adopted these objections but mainly objected to 
the order as a discrimination against Negroes in violation 
of the Fourteenth Amendment. 

The complaint of the Pullman porters undoubtedly 
tendered a substantial constitutional issue. It is more 
than substantial. It touches a sensitive area of social 
policy upon which the federal courts ought not to enter 
unless no alternative to its adjudication is open. Such 
constitutional adjudication plainly can be avoided if a 
definitive ruling on the state issue would terminate the 
controversy. It is therefore our duty to turn to a con- 
sideration of questions under Texas law. 

The Commission found justification for its order in a 
Texas statute which we quote in the margin.’ It is com- 


1 Vernon’s Anno. Texas Civil Statutes, Article 6445: 

“Power and authority are hereby conferred upon the Railroad 
Commission of Texas over all railroads, and suburban, belt and 
terminal railroads, and over all public wharves, docks, piers, ele- 
vators, warehouses, sheds, tracks and other property used in con- 
nection therewith in this State, and over all persons, associations 
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mon ground that if the order is within the Commission’s 
authority its subject matter must be included in the Com- 
mission’s power to prevent “unjust discrimination ... 
and to prevent any and all other abuses” in the conduct 
of railroads. Whether arrangements pertaining to the 
staffs of Pullman cars are covered by the Texas concept 
of “discrimination” is far from clear. What practices 
of the railroads may be deemed to be “abuses” subject 
to the Commission’s correction is equally doubtful. 
Reading the Texas statutes and the Texas decisions ‘as 
outsiders without special competence in Texas law, we 
would have little confidence in our independent judgment 
regarding the application of that law to the present sit- 
uation. The lower court did deny that the Texas stat- 
utes sustained the Commission’s assertion of power. And 
this represents the view of an able and experienced cir- 
cuit judge of the circuit which includes Texas and of two 
capable district judges trained in Texas law. Had we or 
they no choice in the matter but to decide what is the 
law of the state, we should hesitate long before rejecting 
their forecast of Texas law. But no matter how seasoned 
the judgment of the district court may be, it cannot 
escape being a forecast rather than a determination. 
The last word on the meaning of Article 6445 of the 


and corporations, private or municipal, owning or operating such 
railroad, wharf, dock, pier, elevator, warehouse, shed, track or other 
property to fix, and it is hereby made the duty of the said Com- 
mission to adopt all necessary rates, charges and regulations, to gov- 
ern and regulate such railroads, persons, associations and corpora- 
tions, and to correct abuses and prevent unjust discrimination in the 
rates, charges and tolls of such railroads, persons, associations and 
corporations, and to fix division of rates, charges and regulations 
between railroads and other utilities and common carriers where 
a division is proper and correct, and to prevent any and all other 
abuses in the conduct of their business and to do and perform such 
other duties and details in connection therewith as may be pro- 
vided by law.” 
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Texas Civil Statutes, and therefore the last word on the 
statutory authority of the Railroad Commission in this 
case, belongs neither to us nor to the district court but 
to the supreme court of Texas. In this situation a fed- 
eral court of equity is asked to decide an issue by making 
a tentative answer which may be displaced tomorrow by 
a state adjudication. Glenn vy. Field Packing Co., 290 
U. 8. 177; Lee v. Bickell, 292 U. S. 415. The reign of 
law is hardly promoted if an unnecessary ruling of a fed- 
eral court is thus supplanted by a controlling decision of 
a state court. The resources of equity are equal to an 
adjustment that will avoid the waste of a tentative de- 
cision as well as the friction of a premature constitutional 
adjudication. 

An appeal to the chancellor, as we had occasion to re- 
call only the other day, is an appeal to the “exercise of 
the sound discretion, which guides the determination of 
courts of equity.” Beal v. Missouri Pacific R. Co., ante, 
p. 45. The history of equity jurisdiction is the history 
of regard for public consequences in employing the ex- 
traordinary remedy of the injunction. There have been 
as many and as variegated applications of this supple 
principle as the situations that have brought it into play. 
See, for modern instances, Beasley v. Texas & Pacific Ry. 
Co., 191 U. 8. 492; Harrisonville v. Dickey Clay Co., 289 
U. S. 334; United States v. Dern, 289 U. S. 352. Few 
public interests have a higher claim upen the discretion 
of a federal chancellor than the avoidance of needless 
friction with state policies, whether the policy relates to 
the enforcement of the criminal law, Fenner v. Boykin, 
271 U.S. 240; Spielman Motor Co. v. Dodge, 295 U. S. 
89; or the administration of a specialized scheme for 
liquidating embarrassed business enterprises, Pennsylva- 
nia v. Williams, 294 U. 8. 176; or the final authority of 
a state court to interpret doubtful regulatory laws of 
the state, Gilchrist v. Interborough Co., 279 U. S. 159; 
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cf. Hawks v. Hamill, 288 U. 8. 52, 61. These cases re- 
fiect a doctrine of abstention appropriate to our federal 
system whereby the federal courts, “exercising a wise 
discretion,” restrain their authority because of “scrupu- 
lous regard for the rightful independence of the state 
governments” and for the smooth working of the federal 
judiciary. See Cavanaugh v. Looney, 248 U. S. 453, 457; 
Di Giovanni v. Camden Ins. Assn., 296 U.S. 64. 73. This 
use of equitable powers is a contribution of the courts 
in furthering the harmonious relation between state and 
federal authority without the need of rigorous congres- 
sional restriction of those powers. Compare 37 Stat. 
1013; Judicial Code, § 24 (1), as amended, 28 U. S. C. 
$ 41 (1); 47 Stat. 70, 29 U.S. C. $$ 101-15. 

Regard for these important considerations of policy in 
the administration of federal equity jurisdiction is de- 
cisive here. If there was no warrant in state law for the 
Commission’s assumption of authority there is an end of 
the litigation; the constitutional issue does not arise. 
The law of Texas appears to furnish easy and ample 
means for determining the Commission’s authority. 
Article 6453 of the Texas Civil Statutes gives a review 
of such an order in the state courts. Or, if there are 
difficulties in the way of this procedure of which we have 
not been apprised, the issue of state law may be settled 
by appropriate action on the part of the State to enforce 
obedience to the order. Beal v. Missouri Pacific R. Co., 
supra; Article 6476, Texas Civil Statutes. In the ab- 
sence of any showing that these obvious methods for 
securing a definitive ruling in the state courts cannot be 
pursued with full protection of the constitutional claim, 
the district court should exercise its wise discretion by 
staying its hands. Compare Thompson v. Magnolia Co., 
309 U.S. 478. . 

We therefore remand the cause to the district court, 
with directions to retain the bill pending a determination 
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of proceedings, to be brought with reasonable prompt- 
ness, in the state court in conformity with this opinion. 
Compare Atlas Ins. Co. v. Southern, Inc., 306 U.S. 563, 
573, and cases cited. 


Reversed. 


Mr. Justice Rosperts took no part in the consideration 
or decision of this case. 





MISSOURI-KANSAS PIPE LINE CO. v. UNITED 
STATES er AL.* 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF DELAWARE. 


No. 268. Argued February 12, 13, 1941—Decided March 3, 1941. 


1. In a suit by the United States to enjoin violation of the Sherman 
Antitrust Act resulting from control of the affairs of a gas pipe 
line company by competitors through stock ownership, ete., a 
consent decree was entered which specifically conferred certain 
rights on the pipe line company and specifically provided that 
upon proper application it could become a party to the suit 
for the purpose of enforcing those rights, jurisdiction of the cause 
and the parties being retained to give full effect to the decree. 
Held: 

(1) The right of the pipe line company to intervene at a sub- 
sequent stage to enforce the rights so reserved, was not dependent 
upon Rule 24 (a) of the Rules of Civil Procedure, nor subject 
to the District Court’s discretion, but was a right established 
by the consent decree. P. 505. 

(2) Orders denying motions to intervene made on its behalf 
were final orders appealable to this Court. P. 508. 

(3) Enforcement of such rights of the pipe line company 
through its intervention and active participation in the litigation 
would not conflict with the public duties of the Attorney General. 
P. 508. 


*Together with No. 269, Panhandle Eastern Pipe Line Co. v. 
United States et al., also on appeal from the District Court of the 
United States for the District of Delaware. 
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(4) The company’s right of intervention was not barred by the 
denial of motions to intervene made earlier by one of its stock- 
holders but made on that stockholder’s own behalf and involving 
different. claims from those now asserted. P. 508. 

2. Expedition in the enforcement of the antitrust laws, to be at- 
tained by modification of an existing decree with the approval 
of the Government, can not be had at the sacrifice of private 
rights which the decree itself established. P. 509. 

No. 268, reversed. 

No. 269, affirmed. 


AppEALs from two orders of a District Court of three 
judges denying applications for leave to intervene in a 
suit instituted by the Government under the Antitrust 
Act. One of the applications purported to be made by 
the Panhandle Eastern Pipe Line Company, the other 
was made on its behalf by the Missouri-Kansas Pipe Line 
Company as one of its stockholders. 


Messrs. Arthur G@. Logan and Robert J. Bulkley, with 
whom Mr. Russell Hardy was on the brief, for appellants. 


Mr. Douglas M. Moffat, with whom Mr. Clarence A. 
Southerland was on the brief, for the Columbia Gas «& 
Electric Corp.; and Mr. William H. Button, with whom 
Messrs. Daniel O. Hastings and James B. Alley were on 
the brief, for the Columbia Oil & Gas Corp., appellees. 
Attorney General Jackson and Assistant Attorney Gen- 
eral Arnold submitted for the United States. 


By special leave of Court, Mr. James H. Lee, with whom 
Mr. Paul E. Krause was on the brief, for the City of De- 
troit, as amicus curiae, 


Mr. Justice FrANKFURTER delivered the opinion of the 
Court. 

These proceedings grow out of a suit in equity brought 
by the Attorney General in 1935 to enforce the anti- 
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trust laws. That suit was terminated by a consent de- 
cree the terms of which specifically reserved certain rights 
to the Panhandle Eastern Pipe Line Company. The 
issues here revolve around the scope of those provisions 
of the decree. 

In its bill the Government charged that Columbia 
Gas & Electric Corporation and its controlled instrumen- 
tality, Columbia Oil & Gasoline Corporation, together 
with individual defendants, had conspired, for the bene- 
fit of Columbia Gas, to shut out operation in the Indiana- 
Ohio-Michigan area by the Panhandle Company, which 
had built a natural gas pipe line from the Texas fields to 
the border of Indiana. Panhandle was an offspring of 
Missouri-Kansas Pipe Line Company (hereafter called 
Mokan), which, at the inception of the Government’s 
suit, still owned half of Panhandle’s stock and held half 
its junior debt. Columbia Gas, it was charged, had a 
practical monopoly of natural gas in the market which 
Panhandle proposed to enter, and to maintain this mo- 
nopoly Columbia Gas acquired domination of Panhandle 
through the acquisition by Columbia Oil of half of Pan- 
handle’s stock and junior debt and its whole senior 
debt. These acts stifled, so it was claimed, Panhandle’s 
potential competition, rendered it insolvent, and forced 
Mokan into receivership. 

The consent decree sought to assure opportunities for 
competition by Panhandle. Deeming the terms of the 
decree inadequate for its purpose, the Government in 
1939 reopened the proceedings. The defendants pro- 
posed modifications of the decree by a plan which the 
district court referred to a master. After the master’s 
report approving the plan had been submitted but before 
the district court had acted upon it, two attempts to 
intervene were made on behalf of Panhandle. The de- 
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nial of these two motions by the district court is the basis 
of the appeals here which come to us directly under the 
Expediting Act, 32 Stat. 823, as amended, 15 U. S. C. 
$29. In No. 268 Mokan, as a stockholder of Panhandle, 
made the appropriate allegations as to the unwillingness 
of those responsible for the actions of the corporation to 
protect its interests, and moved to intervene on behalf 
of Panhandle. In No. 269, the motion purported to be 
made in Panhandle’s name. In addition to the formal 
parties, the City of Detroit was heard here as amicus 
curiae because of its interest in the supply of gas by 
Panhandle. 

For clarity’s sake, we shall first dispose of No. 268. 

Numerous arguments were pressed upon us challeng- 
ing our jurisdiction over the appeal, or, in the alternative, 
insisting on the propriety of the action of the district 
court. Treating Rule 24 (a) of the Rules of Civil Pro- 
cedure as a comprehensive inventory of the allowable in- 
stances for intervention, it is insisted that the present 
case is not one for intervention as of right, and as an 
exercise of the district court’s discretion is not reviewable 
here. In any event, the order of the district court is 
said not to be a “final decree” within the Expediting Act, 
compare United States v. California Canneries, 279 U. 8. 
553, 556, and on this score not reviewable. If the merits 
be here open, the order was correct because there was not 
“timely application,” as required by Rule 24 (a). Fi- 
tally, various considerations of controlling public interest 
are invoked to sustain the district court: the Attorney 
General is the guardian of the public interest in enforcing 
the antitrust laws, compare New York City v. New York 
Telephone Co., 261 U. S. 312; injection of new issues 
ought not to be-allowed to delay disposition of the main 
litigation, see United States v. Northern Securities Co., 
128 F. 808, 813; a decree already entered should not be 
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impeached by intervention, see United States v. Cali- 
fornia Canneries, supra, at 556. 

All of these arguments misconceive the basis of the 
right now asserted. Its foundation is the consent decree. 
We are not here dealing with a conventional form of in- 
tervention, whereby an appeal is made to the court’s good 
sense to allow persons having a common interest with the 
formal parties to enforce the common interest with their 
individual emphasis. Plainly enough, the circumstances 
under which interested outsiders should be allowed to 
become participants in a litigation is, barring very special 
circumstances, a matter for the nisi prius court. But 
where the enforcement of a public law also demands dis- 
tinct safeguarding of private interests by giving them a 
formal status in the decree, the power to enforce rights 
thus sanctioned is not left to the public authorities nor 
put in the keeping of the district court’s discretion. 

That is the present case. Panhandle’s right to eco- 
nomic independence was at the heart of the controversy. 
An important aspect of that independence was the exten- 
sion of its operations to permit sales in Detroit. The 
assurance of this extension was deemed so vital that it 
was safeguarded by explicit provisions in the decree. 
Section IV, which is in full in the margin,’ contained 


'“That the defendants be and they are hereby perpetually en- 
joined from restraining or interfering in any manner in the freedom 
of Panhandle Eastern to contract or to finance or arrange the 
financing of all contracts, extensions (including the proposed new 
line to Detroit, whether or not built and owned by it), repairs, 
maintenance, service, or improvements necessary in its business 
through or with any firm, person, or corporation with whom it may 
choose to deal (and to that end any such financial or contractual 
arrangements made by Panhandle Eastern to consummate its con- 
tract dated August 31, 1935, with the Detroit City Gas Company 
shall be subject to the approval of the trustee who shall receive, 
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those provisions, and by Section V, also set out below,’ 
Panhandle, “upon proper application,” could “become a 
party” to the suit “for the limited purpose of enforcing 
the rights conferred by Section IV.” Mokan, on behalf 
of Panhandle, claimed that Columbia Gas had made fin- 
ancial arrangements, which we need not detail, that 
would in practice defeat the free enterprise of Panhandle. 


and consider the fidvisability f, alternative methods of financing 
from any responsible underwriter) ; 

“That if such contracts be made with or financial assistance be 
secured from Columbia Gas, such contracts may be made or finan- 
cial assistance furnished only upon terms or conditions which do 
not in any way, directly or indirectly, presently or potentially, con- 
fer upon Columbia Gas any voting rights, control or participation 
in the management of Panhandle Eastern or confer any rights of 
ownership in the works or properties of Panhandle Eastern except 
as security for the investment; and in the event that Columbia Gas 
shall, with respect to any contract or any contractual rights of any 
kind whatsoever or any property held as security or used in con- 
nection with any contract, in any way prevent the free transporta- 
tion, sale, and distribution of gas by Panhandle Eastern, then upon 
application to this Court or any court of competent jurisdiction 
Panhandle Eastern shall have the right (1) to the immediate ap- 
pointment of a trustee to hold such contract rights or property 
subject to the purposes and provisions of this decree; (2) to imme- 
diate specific performance of any and all contracts with Columbia 
Gas; and (3) to immediate injunction, both temporary and final, 
as well as any other appropriate remedy at law or in equity, includ- 
ing any remedy hereunder.” 

*“That jurisdiction of this cause and of the parties hereto is re- 
tained for the purpose of giving full effect to this decree and for the 
enforcement of strict compliance herewith and the punishment of 
evasions hereof, and for the further purpose of making such other 
and further orders and decrees or taking such other action as may 
from time to time be necessary to the carrying out hereof; and that 
Panhandle Eastern, upon proper application, may become a party 
hereto for the limited purpose of enforcing the rights conferred by 
Section IV hereof.” 
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We are not concerned with the substantiality of this 
claim. The sole question before us is whether there was 
standing to make the claim before the district court. We 
hold there was such standing. To enforce the rights con- 
ferred by Section IV was the purpose of the motion. 
Therefore, the codification of general doctrines of inter- 
vention contained in Rule 24 (a) does not touch our 
problem. And since the protection afforded Panhandle 
by Section IV of the decree could only be secured by the 
remedy designed by Section V, to wit, active participation 
in the suit, the denial of that protection is a definitive 
adjudication, and so appealable. See Credits Commuta- 
tion Co. v. United States, 177 U.S. 311, 316; ef. Cobble- 
dick v. United States, 309 U. 8. 323. Nor can the en- 
forcement of this protection be deemed remotely in con- 
flict with the public duties of the Attorney General, nor 
to bring in digressive issues, nor to impeach the existing 
decree. It is a vindication of the decree. 

A final contention in support of the order remains. 
It is based on two prior denials of motions by Mokan 
to intervene. Treating Mokan’s motions as made on its 
own behalf on the score of its ownership of more than 
forty percent of Panhandle’s stock, the district court de- 
nied the motions. Appeals from these denials were dis- 
missed by the circuit court of appeals, 108 F. 2d 614, and 
we denied certiorari, 309 U. S. 687. The denials are now 
urged as res judicata. But they were a rejection of 
Mokan’s attempt to intervene in its own behalf. In 
neither instance was the relief denied deemed a mode of 
enforcing Panhandle’s rights under Sections IV and V 
of the decree. The earlier denials involved different legal 
claims from that now asserted, and, therefore, are no bar 
to the present proceeding. 

In No. 269 Panhandle’s intervention was sought by a 
different route. At a meeting of the stockholders of 
Panhandle a resolution was introduced authorizing this 
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proceeding. It was defeated because Columbia Oil’s 
holding of Panhandle stock was voted against it. 
Mokan claimed that this stock was disqualified from 
being voted on a matter so deeply touching the self- 
interest of the Columbia companies. If this stock be 
not counted, so runs the argument, Mokan’s votes con- 
stituted a majority and the resolution carried. But we 
need not pass on these problems of corporate control, 
because, under our decision in No. 268, Panhandle’s par- 
ticipation, derivatively asserted by Mokan, is secured. 

In a memorandum filed by the Attorney General we 
are advised that on January 18, 1941, the district court 
filed an opinion approving the plan for modifying the 
original decree subject to some suggestions by the Gov- 
ernment. This, we are told, “is believed to satisfy the 
publie interest,” and so the Government desires to sus- 
tain the action of the court below without further liti- 
gation. We recognize the duty of expeditious enforce- 
ment of the antitrust laws. But expedition cannot be 
had at the sacrifice of rights which the original decree 
itself established. We assume that the district court 
will adjust the right which belongs to Panhandle with 
full regard to that public interest which underlay the 
original suit. 

The order in No. 268 is reversed, but that in No. 269 
is affirmed. 

No. 268, reversed. 
No. 269, affirmed. 


Mr. Justice Roserts is of opinion that both judg- 
ments should be affirmed. 


Mr. Justice Douctas and Mr. Justice Murpuy took 
no part in the consideration or disposition of this case. 
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CONSOLIDATED ROCK PRODUCTS CO. er At. v. 
DU BOIS.* 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT. 


No. 400. Argued February 13, 14, 1941—Decided March 3, 1941. 


In a proceeding to reorganize a parent corporation and its two wholly- 
owned subsidiaries, a plan was approved which provided inter alia: 
That all assets of the companies be transferred free and clear to a 
new corporation; that in exchange for the outstanding bonds of 
the subsidiaries, which were secured on their respective properties 
by separate mortgages, the bondholders receive, for 50% of the 
principal amounts of their claims, income bonds of inferior grade 
secured on the property of the new company, and for the balance 
receive an equal amount of its par-value preferred stock, with war- 
rants to purchase its common stock on certain terms, but that their 
claims to accrued interest be extinguished; that the preferred stock- 
holders of the parent corporation receive common stock of the new 
corporation, and that its common stockholders receive warrants to 
purchase the new common on terms stated. Although the mortgage 
debts of the subsidiaries differed in amount, the net income of the 
new company was to be applied one-half to the one and one-half 
to the other group of bondholders for servicing their new securities. 
Each of the two subsidiaries had a money claim against the parent 
company, under an agreement whereby the latter had taken over 
the entire management and financing of the business and properties 
of the subsidiaries, and which stipulated, inter alia, that that com- 
pany would make certain payments and allow certain credits to the 
subsidiaries, and, upon termination of the agreement, would return 
their properties and render final accountings. The agreement de- 
clared that it was made for the benefit of the parties and not “for 
the benefit of any third person,” and contained a provision for 
extension of its date of expiration at the option of the parent com- 
pany. The District Court did not find specific values for the sepa- 
rate properties or the properties of the enterprise as a unit; yet, 


*Together with No. 444, Badgley et al. v. Du Bois, also on writ of 
certiorari, 311 U. 8. 636, to the Cireuit Court of Appeals for the Ninth 
Circuit. 








- 
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in face of a poor earnings record, it found that the present fair value 
of all the assets, exclusive of good will and going concern value, was 
in excess of the total bonded indebtedness, plus accrued and unpaid 
interest. It further found that, including good will and going con- 
cern value, the value was insufficient to pay the bonded indebted- 
ness plus accrued and unpaid interest and certain liquidation pref- 
erences and accrued dividends on the parent company’s preferred 
stock; that the present value of the assets subject to the trust inden- 
tures of the subsidiaries was insufficient to pay the face amount, 
plus acerued and unpaid interest, of the respective bond issues; that, 
us a result of commingling under the operating agreement, it would 
be physically impossible to segregate with any degree of accuracy 
or fairness properties which originally belonged to the companies 
separately, and that an appraisal would produce further confusion. 
No finding was made of the amount or validity of the intercompany 
claims, the court concluding that any liability under the operating 
agreement was not for the benefit of third parties, including the 
bondholders. Held: 

1. To warrant approval of any plan of reorganization, there 
should have been a determination of what assets were subject to 
payment of the respective claims. P. 520. 

2. The mortgaged assets being, as found by the District Court, 
insufficient to pay the mortgage indebtedness, the bondholders, 
under the full and absolute priority rule, would have, as against 
the parent corporation and its stockholders, prior recourse against 
any unmortgaged assets of the subsidiaries, including the money 
claims of the subsidiaries against the parent company. P. 520. 

3. Assuming that, because of the extension provision, the operat- 
ing contract is still executory, the trustees of the subsidiaries are 
entitled, under § 77B (b) of the Bankruptcy Act, to prove their 
claims at present worth. P. 521. 

4. Equity will not permit a holding company, which has domi- 
nated and controlled its subsidiaries, to escape or reduce its liability 
to them by reliance upon self-serving contracts which it has imposed 
on them. P. 522. 

5. A holding company in dominating and controlling position has 
fiduciary duties to security holders of its system which will be 
strictly enforced. P. 522. 

6. A holding company owing money to its subsidiaries under an 
agreement between them can not defeat or postpone an accounting 
in the interest of their bondholders by resort to a declaration in 
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the agreement that it was made for the benefit of the parties to it, 
not “for the benefit of any third person.” P. 522. 

7. The bankruptey court, having exclusive jurisdiction over the 
holding company and the subsidiaries, has plenary power to adju- 
dicate all the issues pertaining to such intercompany claim. P. 523. 

8. In view of the unified operation of all the properties by the 
parent company, the commingling of assets, and the treatment of 
the subsidiaries as mere departments of its business, that company 
is in no position to assert that its assets are insulated from the 
claims of the subsidiaries’ bondholders. P. 523. 

9. The value of the assets of the holding company must be deter- 
mined, to furnish criteria for appropriate allocation of the new 
securities between bondholders and stockholders in case any equity 
remains after bondholders have been made whole. P. 524. 

10. To determine the fairness of the plan as between the bond- 
holders of the subsidiaries there must be at least an approximate 
ascertainment of the value of their respective assets, notwithstand- 
ing the difficulties occasioned by the lack of earnings records and 
by the commingling of properties. P. 524. 

11. Future earning capacity of the enterprise is the appropriate 
criterion for the determination of solvency in connection with re- 
organization plans involving productive properties; valuations for 
other purposes are not relevant to that issue, except as they may 
indirectly bear on earning capacity. P. 525. 

Unless meticulous regard for earning capacity be had, indefen- 
sible participation of junior securities in plans of reorganization 
may result. Findings as to earning capacity are essential for deter- 
mination of the feasibility and fairness of a plan of reorganization. 

12. Estimate of earning capacity must be based on an informed 
judgment which embraces all facts relevant to future earning capac- 
ity and hence to present worth, including the nature and condition 
of the properties, the past earning record, and all circumstances 
which indicate whether or not that record is a reliable criterion of 
future performance. P. 526. 

A sum of values based on physical factors and assigned to separate 
units of the property without regard to the earning capacity of the 
whole enterprise is plainly inadequate. 

13. Whether there should be a formal appraisal of properties in 
this case is left to the discretion of the District Court. P. 527. 

14. The absolute priority principle applies to reorganizations of 
solvent, as well as insolvent, corporations. P. 527. 
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15. Under this principle, interest accrued on the bonds is entitled 
to the same priority as the principal. P. 527. 

16. The absolute priority principle does not mean that creditors 
can not be given inferior grades of securities or even securities of 
the same kind as are received by junior interests; but, even where 
the enterprise as a whole is solvent in the bankruptcy sense, the 
principle is violated, in cases where stockholders are participating 
in the plan, if creditors are given securities inferior in grade to those 
they give up and of the same face amounts, with no additional 
compensation for the senior rights surrendered. P. 528. 

17. Whether in case of a solvent company the creditors should 
be made whole for the change in or loss of their seniority by an 
increased participation in assets, in earnings, or in control, or in any 
combination thereof, will be dependent on the facts and requirements 
of each ease. So long as the new securities offered are of a value 
equal to the creditors’ claims, the appropriateness of the formula 
employed rests in the informed discretion of the court. P. 529. 

18. The fact that a plan of reorganization substitutes for several 
old bond issues, separately secured, new securities constituting an 
interest in all of the properties does not make it unfair and inequi- 
table per se. If the creditors are adequately compensated for the 
loss of their prior claims, it is not material out of what assets they 
are paid. P. 530. 

114 F. 2d 102, affirmed. 


CrerTIorARrI, 311 U. 8. 636, to review the reversal of a 
judgment confirming a plan of reorganization under §$ 77B 
of the Bankruptcy Act. 
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the brief, for the Securities and Exchange Commission, 
as amicus curiae. 


Mr. Justice Dove.as delivered the opinion of the 
Court. 


This case involves questions as to the fairness under 
$ 77B of the Bankruptcy Act (48 Stat. 912) of a plan 
of reorganization for a parent corporation (Consolidated 
Rock Products Co.) and its two wholly owned subsidi- 
aries'—Union Rock Co. and Consumers Rock and 
Gravel Co., Ine. The District Court confirmed the plan; 
the Circuit Court of Appeals reversed. 114 F. 2d 102. 
We granted the petitions’ for certiorari because of the 
importance in the administration of the reorganization 
provisions of the Act of certain principles enunciated by 
the Circuit Court of Appeals. 

The stock of Union and Consumers is held by Con- 
solidated. Union has outstanding in the hands of the 
public * $1,877,000 of 6% bonds secured by an indenture 
on its property, with accrued and unpaid interest * 


‘The proceedings under § 77B were instituted in 1935 by the 
filing of separate voluntary petitions by Consolidated, Union and 
Consumers. No trustees have been appointed, Consolidated re- 
maining in possession. 

*The petition in No. 400 raises all of the questions discussed 
herein, while the petition in No. 444 raises only the question as to 
the authority of the reorganization court to approve a plan which 
substitutes one mortgage covering all of the property for so-called 
divisional mortgages on separate units of that property. The In- 
terstate Commerce Commission and the Securities and Exchange 
Commission filed memoranda urging that the petition in No. 444 
be granted and that the petition in No. 400 be granted to the 
extent that it raised the same question as that presented by the 
petition in No. 444. 

* $102,500 face amount of Union’s bonds are held by Consoli- 
dated. 

“As of April 1, 1937, the effective date of the plan. Interest on 
Union bonds has been in default since March 1, 1934. 
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thereon of $403,555—a total mortgage indebtedness of 
$2,280,555. Consumers has outstanding in the hands of 
the public * $1,137,000 of 6% bonds secured by an in- 
denture on its property, with accrued and unpaid inter- 
est ® thereon of $221,715—a total mortgage indebtedness 
of $1,358,715. Consolidated has outstanding 285,947 
shares of no par value preferred stock’ and 397,455 
shares of no par common stock. 

The plan of reorganization calls for the formation of 
a new corporation to which will be transferred all of the 
assets of Consolidated, Union,* and Consumers free of all 
claims.’ The securities of the new corporation are to 
be distributed as follows: 

Union and Consumers bonds held by the public will 
be exchanged for income bonds ’*® and preferred stock ** 


° $63,500 face amount of Consumers’ bonds are held by Con- 
solidated. 

* Interest has been in default since July 1, 1934. 

* With a preference on liquidation of $25 per share plus accrued 
dividends. 

* Reliance Rock Co. is a wholly owned subsidiary of Union whose 
properties also were to be transferred to the new company. 

*The claims of general creditors will be paid in full or assumed 
by the new company. 

* These bonds will mature in 20 years and will bear interest at the 
rate of 5 per cent if earned. The interest will be cumulative if not 
paid. The bonds, as well as the preferred stock, to be issued to 
Union and Consumers bondholders will be in separate series. The 
net income of the new company is to be divided into two equal 
parts: each part to be used to pay, with respect to bonds and 
preferred stock of each series, first, interest and sinking fund pay- 
ments on the bonds; second, dividends and sinking fund payments 
on the preferred stock. Income remaining will be available for 
general corporate purposes. 

“The new preferred stock will have a par value of $50 and will 
carry a dividend of 5 per cent. It will be noncumulative until the 
retirement of the bonds of the same series except to the extent that 
net income is available for dividends. Thereafter it will be 
cumulative, 
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of the new company. For 50 per cent of the principal 
amounts of their claims, those bondholders will receive 
income bonds secured by a mortgage on all of the prop- 
erty of the new company; for the balance they will re- 
ceive an equal amount of par value preferred stock. 
Their claims to accrued interest are to be extinguished, 
no new securities being issued therefor. Thus Union 
bondholders for their claims of $2,280,555 will receive in- 
come bonds and preferred stock in the face amount of 
$1,877,000; Consumers bondholders for their claims of 
$1,358,715 will receive income bonds and _ preferred 
stock * in the face amount of $1,137,000. Each share of 
new preferred stock will have a warrant for the pur- 
chase of two shares of new $2 par value common stock 
at prices ranging from $2 per share within six months 
of issuance, to $6 per share during the fifth year after 
issuance. 

Preferred stockholders of Consolidated will receive one 
share of new common stock ($2 par value) for each share 
of old preferred or an aggregate of 285,947 shares of new 
common. 

A warrant to purchase one share of new common for 
$1 within three months of issuance will be given to the 
common stockholders of Consolidated for each five shares 
of old common.”* 

The new preferred stock, to be received by the old 
bondholders, will elect four out of nine directors of the 
new company; the new common stock will elect the re- 


** All of the new income bonds and preferred stock are to be 
issued to the public hoiders of Union and Consumers bonds. 

"79491 shares of new common will be reserved for the exercise 
of warrants issued to old common stockholders; an additional 60,280 
shares of new common, for the exercise of warrants attached to the 
new preferred. 
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mainder.** But on designated delinquencies in payment 
of interest on the new bonds, the old bondholders would 
be entitled to elect six of the nine directors. 

The bonds of Union and Consumers held by Consoli- 
dated,’ the stock of those companies held by Consoli- 
dated, and the intercompany claims (discussed here- 
after) will be cancelled. 

In 1929 when Consolidated acquired control of these 
various properties, they were appraised in excess of $16,- 
000,000 and it was estimated that their annual net earn- 
ings would be $500,000. In 1931 they were appraised 
by officers at about $4,400,000, “exclusive of going con- 
cern, good will and current assets.” The District Court 
did not find specifie values for the separate properties 
of Consolidated, Union, or Consumers, or for the prop- 
erties of the enterprise as a unit. The average of the 
valuations (apparently based on physical factors) given 
by three witnesses *® at the hearing before the master 
were $2,202,733 for Union as against a mortgage indebt- 
edness of $2,280,555; $1,151,033 for Consumers as against 
a mortgage indebtedness of $1,358,715. Relying on sim- 
ilar testimony, Consolidated argues that the value of its 
property, to be contributed to the new company, is over 
$1,359,000, or exclusive of an allegeel good will of $500,- 
000, $859,784. These estimated values somewhat con- 
flict with the consolidated balance sheet (as at June 30, 
1938) which shows assets of $3,723,738.15 and liabilities 
(exclusive of capital and surplus) of $4,253,224.41. 
More important, the earnings record of the enterprise 


“Tt is apparent that the majority of the new common will be held 
by the old preferred stockholders even if all warrants are exercised. 

* See notes 3 and 5, supra. 

“ Two officers and one ex-employee. These valuation figures in- 
cluded the properties of Reliance. See note 8, supra. 
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easts grave doubts on the soundness of the estimated 
values. No dividends were ever paid on Consolidated’s 
common stock; and except for five quarterly dividends in 
1929 and 1931, none on its preferred stock. For the 
eight and a half years from April 1, 1929, te September 
30, 1937, Consolidated had a loss of about $1,200,000 be- 
fore bond interest but after depreciation and depletion. 
And except for the year 1929, Consolidated had no net 
operating profit, after bond interest and amortization, 
depreciation and depletion, in any year down to Septem- 
ber 30, 1937.7 Yet on this record the District Court 
found that the present fair value of all the assets of the 
several companies, exclusive of good will and going con- 
cern value, was in excess of the total bonded indebted- 
ness, plus accrued and unpaid interest. And it also 
found that such value, including good will and going 
concern value, was insufficient to pay the bonded indebt- 
edness plus accrued and unpaid interest and the liquida- 
tion preferences and accrued dividends on Consolidated 
preferred stock. It further found that the present fair 
value of the assets admittedly subject to the trust inden- 
tures of Union and Consumers was insufficient to pay the 
face amount, plus accrued and unpaid interest of the re- 
spective bond issues. In spite of that finding, the Dis- 
trict Court also found that “it would be physically im- 
possible to determine and segregate with any degree of 
accuracy or fairness properties which originally belonged 
to the companies separately”; that as a result of unified 
operation properties of every character “have been com- 
mingled and are now in the main held by Consolidated 
without any way of ascertaining what part, if any 
thereof, belongs to each or any of the companies sepa- 
rately”; and that, as a consequence, an appraisal “would 


“The hearings on the plan were held before a master during 
November, 1937. 
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be of such an indefinite and unsatisfactory nature as to 
produce further confusion.” 

The unified operation which resulted in that com- 
mingling of assets was pursuant to an operating agree- 
ment which Consolidated caused its wholly owned sub- 
sidiaries ** to execute in 1929. Under that agreement the 
subsidiaries ceased all operating functions and the entire 
management, operation and financing of the business and 
properties of the subsidiaries were undertaken by Con- 
solidated. The corporate existence of the subsidiaries, 
however, was maintained and certain separate accounts 
were kept. Under this agreement Consolidated under- 
took, inter alia, to pay the subsidiaries the amounts nec- 
essary for the interest and sinking fund provisions of the 
indentures and to credit their current accounts with 
items of depreciation, depletion, amortization and obso- 
lescence.”” Upon termination of the agreement the prop- 
erties were to be returned and a final settlement of 
accounts made, Consolidated meanwhile to retain all net 
revenues after its obligations thereunder to the subsidi- 
aries had been met. It was specifically provided that 
the agreement was made for the benefit of the parties, 
not “for the benefit of any third person.” Consolidated’s 


“ This agreement covered the properties of Reliance as well as 
Union and Consumers. By a modification made in 1933 the agree- 
ment was to expire in February, 1938, Consolidated having an 
option to extend the agreement for another five years on specified 
notice. 

* The agreement was modified in 1933 (by two officers acting for 
each of the four companies) whereby the depreciation to be credited 
to the subsidiaries should be credited only on termination of the 
agreement. At that time Consolidated was to have the right, by 
paying a five per cent penalty, to pay twenty-five per cent of the 
amount of the depreciation credit in ten annual installments and the 
balance at the end of ten years from the date of termination. 
Some question has been raised as to the propriety of that modifi- 
cation, a question on which we express no opinion, 
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books as at June 30, 1938, showed a net indebtedness 
under that agreement to Union and Consumers of some- 
what over $5,000,000. That claim was cancelled by the 
plan of reorganization, no securities being issued to the 
creditors of the subsidiaries therefor. The District Court 
made no findings as respects the amount or validity of 
that intercompany claim; it summarily disposed of it 
by concluding that any liability under the operating 
agreement was “not made for the benefit of any third 
parties and the bondholders are ineluded in that 
category.” 

We agree with the Circuit Court of Appeals that it 
was error to confirm this plan of reorganization. 

I. On this record no determination of the fairness of 
any plan of reorganization could be made. Absent the 
requisite valuation data, the court was in no position to 
exercise the “informed, independent judgment” (Na- 
tional Surety Co. v. Coriell, 289 U. S. 426, 436) which 
appraisal of the fairness of a plan of reorganization en- 
tails. Case v. Los Angeles Lumber Products Co., 308 
U. S. 106. And see First National Bank v. Flershem, 
290 U. S. 504, 525. There are two aspects of that valu- 
ation problem. 

In the first place, there must be a determination of 
what assets are subject to the payment of the respective 
claims. This obvious requirement was not met. The 
status of the Union and Consumers bondholders empha- 
sizes its necessity and importance. According to the 
District Court the mortgaged assets are insufficient to 
pay the mortgage debt. There is no finding, however, as 
to the extent of the deficiency or the amount of unmort- 
gaged assets and their value. It is plain that the bond- 
holders would have, as against Consolidated and its 
stockholders, prior recourse against any unmortgaged 
assets of Union and Consumers. The full and absolute 
priority rule of Northern Pacific Ry. Co. v. Boyd, 228 
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U.S. 482, and Case v. Los Angeles Lumber Products Co., 
supra, would preclude participation by the equity inter- 
ests in any of those assets until the bondholders had 
been made whole. Here there are some unmortgaged 
assets, for there is a claim of Union and Consumers 
against Consolidated—a claim which according to the 
books of Consolidated is over $5,000,000 in amount. If 
that claim is valid,” or even if it were allowed only to 
the extent of 25° of its face amount,” then the entire 
assets of Consolidated would be drawn down into the 
estates of the subsidiaries. In that event Union and 
Consumers might or might not be solvent in the bank- 
ruptey sense. But certainly it would render untenable 
the present contention of Consolidated and the preferred 
stockholders that they are contributing all of the assets 
of the Consolidated to the new company in exchange for 
which they are entitled to new securities. On that 
theory of the case they would be making a contribution 
of only such assets of Consolidated, if any, as remained 
after any deficiency of the bondholders had been wholly 
satisfied. 

There are no barriers to a valuation and enforcement 
of that claim. If as Consolidated maintains the sub- 
sidiaries have no present claim against it,** the claim 


* Consolidated seems to admit that that claim is valid, at least 
to the extent of net current liabilities aggregating more than $250,000 
as of June 30, 1938. 

* Respondent points out that even on the basis of a $3,300,000 
valuation of the properties of Union and Consumers depreci- 
ation, depletion and obsolescence charges would be approximately 
$1,250,000. 

“Consolidated maintains that there is no present claim against 
it because no claim exists until termination of the operating agree- 
ment which ran.until February 1938, with an option in Consolidated 
to extend it for five years. But it does not assert, nor does the 
record show, that the option was exercised. But even if it had been, 
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can readily be discounted to present worth. It is prova- 
ble by trustees of the subsidiaries, for the term “cred- 
itors” under $ 77B (b) includes “holders of claims of 
whatever character against the debtor or its property, 
including claims under executory contracts, whether or 
not such claims would otherwise constitute provable 
claims under this Act.” ** Consolidated makes some 
point of the difficulty and expense of determining the 
extent of its liability under the operating agreement and 
of the necessity to abide by the technical terms of that 
agreement ** in ascertaining that liability. But equity 
will not permit a holding company, which has domi- 
nated and controlled its subsidiaries, to escape or reduce 
its liability to those subsidiaries by reliance upon self- 
serving contracts which it has imposed on them. A 
holding company, as well as others in dominating or 
controlling positions (Pepper v. Litton, 308 U. 8. 295), 
has fiduciary duties to security holders of its system 
which will be strictly enforced. See Taylor v. Standard 
Gas & Electric Co., 306 U.S. 307. In this connection Con- 
solidated cannot defeat or postpone the accounting be- 
cause of the clause in the operating agreement that it 
was not made for the benefit of any third person. The 
question here is not a technical one as to who may sue 
to enforce that liability. It is merely a question as to 
the amount by which Consolidated is indebted to the 


only the time when the amounts accrued were payable would be 
affected. 

* For an equally broad definition of “creditor” under Ch. X of 
the Chandler Act (52 Stat. 840) see § 106 (1) and (4). 

“Thus Consolidated argues that under the operating agreement 
the machinery for an appraisal provided therein must be employed. 
Yet assuming arguendo that that is true, Consolidated- which has 
been in possession and control throughout cannot rely on the failure 
to have an appraisal as a reason for blocking or delaying its duty 
to account. 
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subsidiaries and the proof and allowance of that claim. 
The subsidiaries need not be sent into state courts to 
have that liability determined. The bankruptcy court 
having exclusive jurisdiction over the holding company 
and the subsidiaries has plenary power to adjudicate all 
the issues pertaining to the claim. The intimations of 
Consolidated that there must be foreclosure proceedings 
and protracted litigation in state courts involve a mis- 
conception of the duties and powers of the bankruptcy 
court. The fact that Consolidated might have a stra- 
tegic or nuisance value outside of § 77B does not detract 
from or impair the power and duty of the bankruptcy 
court to require a full accounting as a condition prece- 
dent to approval of any plan of reorganization. The 
fact that the claim might be settled, with the approval 
of the Court after full disclosure and notice to interested 
parties, does not justify the concealed compromise 
effected here through the simple expedient of extinguish- 
ing the claim. 

So far as the ability of the bondholders of Union and 
Consumers to reach the assets of Consolidated on claims 
of the kind covered by the operation agreement is con- 
cerned, there is another and more direct route which 
reaches the same end. There has been a unified opera- 
tion of those several properties by Consolidated pursu- 
ant to the operating agreement. That operation not 
only resulted in extensive commingling of assets. All 
management functions of the several companies were 
assumed by Consolidated. The subsidiaries abdicated. 
Consolidated operated them as mere departments of its 
own business. Not even the formalities of separate cor- 
porate organizations were observed, except in minor 
particulars such as the maintenance of certain separate 
accounts. In view of these facts, Consolidated is in no 
position to claim that its assets are insulated from such 
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claims of creditors of the subsidiaries. To the contrary, 
it is well settled that where a holding company directly 
intervenes in the management of its subsidiaries so as to 
treat them as mere departments of its own enterprise, 
it is responsible for the obligations of those subsidi- 
aries incurred or arising during its management. Davis 
v. Alexander, 269 U. S. 114, 117; Joseph R. Foard Co. v. 
Maryland, 219 F. 827, 829; Stark Electric R. Co. v. 
M’Ginty Contracting Co., 238 F. 657, 661-663; The Wil- 
lem Van Driel, Sr., 252 F. 35, 37-389; Luckenbach S. S. 
Co. v. W. R. Grace & Co., 267 F. 676, 681; Costan v. 
Manila Electric Co., 24 F. 2d 383; Kingston Dry Dock 
Co. v. Lake Champlain Transp. Co., 31 F. 2d 265, 267; 
Dillard & Coffin Co. v. Richmond Cotton Oil Co., 140 
Tenn. 290; 204 8. W. 758. We are not dealing here with 
a situation where other creditors of a parent company 
are competing with creditors of its subsidiaries. If me- 
ticulous regard to corporate forms, which Consolidated 
has long ignored, is now observed, the stockholders of 
Consolidated may be the direct beneficiaries. Equity 
will not countenance such a result. A holding company 
which assumes to treat the properties of its subsidiaries 
as its own cannot take the benefits of direct manage- 
ment without the burdens. 

We have already noted that no adequate finding was 
made as to the value of the assets of Consolidated. In 
view of what we have said, it is apparent that a deter- 
mination of that value must be made so that criteria 
will be available to determine an appropriate allocation 
of new securities between bondholders and stockholders 
in case there is an equity remaining after the bondhold- 
ers have been made whole. 

There is another reason why the failure to ascertain 
what assets are subject to the payment of the Union 
and Consumers bonds is fatal. There is a question raised 
as to the fairness of the plan as respects the bondholders 
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inter sese. While the total mortgage debt of Consumers 
is less than that of Union, the net income of the new com- 
pany, as we have seen,” is to be divided into two equal 
parts, one to service the new securities issued to Con- 
sumers bondholders, the other to service those issued to 
Union bondholders. That allocation is attacked here by 
respondent as discriminatory against Union, on the 
ground that the assets of Union are much greater in 
volume and in value than those of Consumers. It does 
not appear from this record that Union and Consumers 
have individual earnings records. If they do not, some 
appropriate formula for at least an approximate ascer- 
tainment of their respective assets must be designed in 
spite of the difficulties occasioned by the commingling. 
Otherwise the issue of fairness of any plan of reorganiza- 
tion as between Union and Consumers bondholders can- 
not be intelligently resolved. 

In the second place, there is the question of the method 
of valuation. From this record it is apparent that little, 
if any, effort was made to value the whole enterprise by 
a capitalization of prospective earnings. The necessity 
for such an inquiry is emphasized by the poor earnings 
record of this enterprise in the past. Findings as to the 
earning capacity of an enterprise are essential to a deter- 
mination of the feasibility as well as the fairness of a 
plan of reorganization. Whether or not the earnings 
may reasonably be expected to meet the interest and 
dividend requirements of the new securities is a sine 
qua non to a determination of the integrity and prac- 
ticability of the new capital structure. It is also essential 
for satisfaction of the absolute priority rule of Case v. 
Los Angeles Lumber Products Co., supra. Unless metic- 
ulous regard for earning capacity be had, indefensible 


* Supra, note 10. 
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participation of junior securities in plans of reorganiza- 
tion may result. 

As Mr. Justice Holmes said in Galveston, H. & S. A. 
Ry. Co. v. Texas, 210 U. S. 217, 226, “the commercial 
value of property consists in the expectation of income 
from it.” And see Cleveland, C., C. & St. L. Ry. Co. v. 
Backus, 154 U. 8. 439, 445. Such criterion is the appro- 
priate one here, since we are dealing with the issue of 
solvency arising in connection with reorganization plans 
involving productive properties. It is plain that valua- 
tions for other purposes are not relevant to or helpful 
in a determination of that issue, except as they may in- 
directly bear on earning capacity. Temmer v. Denver 
Tramway Co., 18 F. 2d 226, 229; New York Trust Co. v. 
Continental & Commercial Trust & Sav. Bank, 26 F. 2d 
872, 874. The criterion of earning capacity is the essen- 
tial one if the enterprise is to be freed from the heavy 
hand of past errors, miscaleulations or disaster, and if 
the allocation of securities among the various claimants 
is to be fair and equitable. Jn re Wickwire Spencer Stcel 
Co., 12 F. Supp. 528, 533; 2 Bonbright, Valuation of 
Property, pp. 870-881, 884-893. Since its application 
requires a prediction as to what will occur in the future, 
an estimate, as distinguished from mathematical certi- 
tude, is all that can be made. But that estimate must 
be based on an informed judgment which embraces all 
facts relevant to future earning capacity and hence to 
present worth, including, of course, the nature and con- 
dition of the properties, the past earnings record, and all 
circumstances which indicate whether or not that record 
is a reliable criterion of future performance. A sum of 
values based on physical factors and assigned to separate 
units of the property without regard to the earning ca- 
pacity of the whole enterprise is plainly inadequate. See 
Finletter, The Law of Bankruptcy Reorganization, pp. 
557 et seq. But hardly more than that was done here. 
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The Circuit Court of Appeals correctly left the matter of 
a formal appraisal to the discretion of the District Court. 
The extent and method of inquiry necessary for a valua- 
tion based on earning capacity are necessarily dependent 
on the facts of each case. 

II. The Circuit Court of Appeals held that the abso- 
lute priority rule of Northern Pacific Ry. Co. v. Boyd, 
supra, and Case v. Los Angeles Lumber Products Co., 
supra, applied to reorganizations of solvent as well as 
insolvent companies. That is true. Whether a com- 
pany is solvent or insolvent in either the equity or the 
bankruptey sense, “any arrangement of the parties by 
which the subordinate rights and interests of the stock- 
holders are attempted to be secured at the expense of 
the prior rights” of creditors “comes within judicial de- 
nunciation.” Louisville Trust Co. v. Louisville, N. A. & 
C. Ry. Co., 174 U. 8S. 674, 684. And we indicated in 
Case v. Los Angeles Lumber Products Co., supra, that 
that rule was not satisfied even though the “relative 
priorities” of creditors and stockholders were maintained 
(pp. 119-120). 

The instant plan runs afoul of that principle. In the 
first place, no provision is made for the accrued interest 
on the bonds. This interest is entitled to the same pri- 
ority as the principal. See American Iron & Steel Mfg. 
Co. v. Seaboard Air Line Ry., 233 U. 8. 261, 266-267; 
Ticonic National Bank vy. Sprague, 303 U. S. 406. In 
the second place, and apart from the cancellation of in- 
terest, the plan does not satisfy the fixed principle of the 
Boyd case even on the assumption that the enterprise as 
a whole is solvent in the bankruptcy sense. The bond- 
holders for the principal amount of their 6% bonds re- 
ceive an equal face amount of new 5% income bonds 
and preferred’ stock, while the preferred stockholders 
receive new common stock. True, the relative priori- 
ties are maintained.’ But the bondholders have not been 
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made whole. They have received an inferior grade of 
securities, inferior in the sense that the interest rate has 
been reduced, a contingent return has been substituted 
for a fixed one, the maturities have been in part extended 
and in part eliminated by the substitution of preferred 
stock, and their former strategic position has been weak- 
ened. Those lost rights are of value. Full compensa- 
tory provision must be made for the entire bundle of 
rights which the creditors surrender. 

The absolute priority rule does not mean that bond- 
holders cannot be given inferior grades of securities, or 
even securities of the same grade as are received by 
junior interests. Requirements of feasibility *° of reor- 
ganization plans frequently necessitate it in the interests 
of simpler and more conservative capital structures. 
And standards of fairness permit it. This was recog- 
nized in Kansas City Terminal Ry. Co. v. Central Union 
Trust Co., 271 U.S. 445. This Court there said (p. 455) 
that though “to the extent of their debts creditors are 
entitled to priority over stockholders against all the 
property” of the debtor company, “it does not follow 
that in every reorganization the securities offered to 
general creditors must be superior in rank or grade to 
any which stockholders may obtain. It is not impossi- 
ble to accord to the creditor his superior rights in other 
ways.” And the Court went on to say (p. 456), “No 
offer is fair which does not recognize the prior rights of 
creditors . . .; but circumstances may justify an offer of 
different amounts of the same grade of securities to both 
creditors and stockholders.” Thus it is plain that while 
creditors may be given inferior grades of securities, their 
“superior rights” must be recognized. Clearly, those 
prior rights are not recognized, in cases where stock- 
holders are participating in the plan, if creditors are 


* § 7B (f) (1). 
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given only a face amount of inferior securities equal to 
the face amount of their claims. They must receive, in 
addition, compensation for the senior rights which they 
are to surrender. If they receive less than that full 
compensatory treatment, some of their property rights 
will be appropriated for the benefit of stockholders with- 
out compensation. That is not permissible. The plan 
then comes within judicial denunciation because it does 
not recognize the creditors’ “equitable right to be pre- 
ferred to stockholders against the full value of all prop- 
erty belonging to the debtor corporation.” Kansas City 
Terminal Ry. Co. v. Central Union Trust Co., supra, 
p. 404. 

Practical adjustments, rather than a rigid formula, are 
necessary. The method of effecting full compensation 
for senior claimants will vary from case to case. As in- 
dicated in the Boyd case (228 U. 8. at p. 508) the credi- 
tors are entitled to have the full value of the property, 
whether “present or prospective, for dividends or only 
for purposes of control,” first appropriated to payment of 
their claims. But whether in case of a solvent company 
thescreditors should be made whole for the change in or 
loss of their seniority by an increased participation in 
assets, in earnings or in control, or in any combination 
thereof, will be dependent on the facts and requirements 
of each ease." So long as the new securities offered are 


*In view of the condition of the record relative to the value of 
the properties and the fact that the accrued interest is cancelled by 
the plan, it is not profitable to attempt a detailed discussion of the 
deficiencies in the alleged compensatory treatment of the bond- 
holders. It should, however, be noted as respects the warrants 
issued to the old common stockholders that they admittedly have 
no equity in the enterprise. Accordingly, it should have been shown 
that there was a necessity of seeking new money from them and 
that the participation accorded them was not more than reasonably 
equivalent to their contribution. Kansas City Terminal Ry. Co. v. 
301335°—41——-34 
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of a value equal to the creditors’ claims, the appropriate- 
ness of the formula employed rests in the informed dis- 
cretion of the court. 

The Circuit Court of Appeals, however, made certain 
statements which if taken literally do not comport with 
the requirements of the absolute priority rule. It ap- 
parently ruled that a class of claimants with a lien on 
specific properties must receive full compensation out 
of those properties, and that a plan of reorganization is 
per se unfair and inequitable if it substitutes for several 
old bond issues, separately secured, new securities con- 
stituting an interest in all of the properties. That does 
not foliow from Case v. Los Angeles Lumber Products 
Co., supra. If the creditors are adequately compensated 
for the loss of their prior claims, it is not material out 
of what assets they are paid. So long as they receive 
full compensatory treatment and so long as each group 
shares in the securities of the whole enterprise on an 
equitable basis, the requirements of “fair and equitable” 
are satisfied. 

Any other standard might well place insuperable ob- 
stacles in the way of feasible plans of reorganization. 
Certainly where unified operations of separate properties 
are deemed advisable and essential, as they were in this 
case, the elimination of divisional mortgages may be 





Central Union Trust Co., supra; Case v. Los Angeles Lumber 
Products Co., supra, pp. 121-122. In the latter case we warned 
against the dilution of creditors’ rights by inadequate contributions 
by stockholders. Here that dilution takes a rather obvious form 
in view of the lower price at which the stockholders may exercise 
the warrants. Warrants exercised by them would dilute the value 
of common stock purchased by bondholders during the same period. 
Furthermore, on Consolidated’s estimate of the equity in the enter- 
prise, the values of the new common would have to increase many 
fold to reach a value which exceeds the warrant price by the amount 
of the accrued interest. 
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necessary as well as wise. Moreover, the substitution 
of a simple, conservative capital structure for a highly 
complicated one may be a primary requirement of any 
reorganization plan. There is no necessity to construct 
the new capital structure on the framework of the old. 


Affirmed. 





HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. LE GIERSE er au., EXECUTORS. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 237. Argued January 9, 10, 1941—Decided March 3, 1941. 


1. Within the meaning of § 302 (g) of the Revenue Act of 1926 as 
amended, amounts “receivable as insurance” are amounts receivable 
as the result of transactions which involved at the time of their 
execution an actual insurance risk. P. 537. 

Risk-shifting and risk-distribution are essentials of a contract of 
life insurance. P. 539. 

. A contract in the standard form of a life insurance policy, con- 
taining the usual provisions, including those for assignment or 
surrender, was issued to a woman of eighty years of age, without 
physical examination, for a single premium less than the face 
of the policy, together with an annuity policy for another premium 
calling for annual payments to her until her death Although 
both policies were, on the face, separate contracts, neither referring 
to the other, and each was treated as independent in the matters 
of application, computation of premium, report and book entry 
of premium payment, maintenance of reserve, etc., they were 
issued at the same time, and the making of the annuity contract 
was a condition to the issuance of the life policy; and the combined 
effect was such that, in case of premature death, the gain to the 
insurance company under one would neutralize its loss under the 
other. Held: 

(1) That the contracts must be considered together. P. 540. 

(2) They created no insurance risk, P. 541. 


to 


Oo 
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Any risk that the prepayment would earn less than the amount 
paid by the insurance company as an annuity was an investment 
risk, not an insurance risk. 

(3) The amount payable to the beneficiary named in the life 
policy, upon the death of the “insured,” was not in the scope of 
§ 302 (g), supra, but was properly taxed in the decedent’s estate 
under § 302 (c) as a transfer to take effect in possession or en- 
joyment at or after death. P. 542. 

110 F. 2d 754, reversed. 


CERTIORARI, 311 U. S. 625, to review the affrmance of 
a decision of the Board of Tax Appeals, 39 B. T. A. 1134, 
reversing a deficiency assessment of estate tax. 


Assistant Attorney General Clark, with whom Solici- 
tor General Biddle and Messrs. Sewall Key, J. Louis 
Monarch, Richard H. Demuth, and Maurice J. Mahoney 
were on the brief, for petitioner. 


Mr. Frederick O. McKenzie for respondents. 

The life insurance policy and the annuity were sepa- 
rate, distinct, complete contracts. For each there was a 
separate application and a separate consideration. Reg- 
ular, standard forms were used. Neither referred to the 
other directly or indirectly; either could have been sur- 
rendered without affecting the company’s liability under 
the other. The company regarded the transactions as 
separate and distinct and they were so reported to the 
Commissioner of Insurance of the State of Connecticut, 
as required by law. Separate receipts were issued to the 
decedent by the company covering payment received by 
it for each contract. The consideration, or premium, for 
each contract was computed on an actuarial basis and in 
accordance with the company’s regular schedule of rates. 
In other words, in computing the single premium charged 
for the life insurance policy, no adjustment or allowance 
was made for the annuity premium, and in computing 
the annuity premium, no adjustment or allowance was 
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made for the insurance premium. The amount received 
by the company as a single premium for the insurance 
policy was credited to its insurance reserve and the 
amount received by it for the annuity, to its annuity 
reserve. All the legal incidents of ownership enjoyed by 
the owner of any ordinary life insurance policy were 
vested in the decedent with respect to the policy here 
in question and she could have exercised any or all of 
them without reference to the annuity contract. 

All the evidence points to an intention of the parties 
to enter into a life insurance and an annuity contract, 
separate, distinct and independent of each other. Wil- 
liston, Contracts, 2d Ed., § 628. 

Even where the contracting parties combine all their 
promises in one document, if the agreement sets forth 
separate features, clearly severable, each feature must 
be given its proper application. Equitable Life Assur. 
Society v. Deem, 91 F. 2d 569, 575; Connecticut General 
Life Ins. Co. v. McClellan, 94 F. 2d 445, 446; Downey v. 
German Alliance Ins. Co., 252 F. 701, 703, 704; Legg v. 
St. John, 296 U. S. 489, 490-495; Bodine v. Commis- 
sioner, 103 F. 2d 982, 985. Dist’g Pearson v. McGraw, 
308 U. 8. 313. 

Contracts executed as a condition precedent to, or in 
conjunction with, other contracts are commonplace in 
business transactions. With respect to the issuance of 
the annuity as a condition precedent to the issuance 
of the life insurance policy, we think that the court 
below covered the point succinctly when it said: “The 
fact that she could not have gotten that policy unless 
she had also bought an annuity contract does not change 
the character of what she got.” 

The decedent’s age and the fact that she was not re- 
quired to take- a physical examination are in no way 
material to the issues, 
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We should hesitate to accept any definition of the oft- 
used term “insurance risk.” Where insurance risk leaves 
off and investment risk begins is also difficult to deter- 
mine. For example, we know that the investment ele- 
ment is of minor consideration in the low premium term 
contract, whereas it becomes a very important factor in 
the costly single premium endowment contract. 

If the decedent had surrendered her life insurance pol- 
icy at the end of the first year, a loss or a gain to the 
company on the two contracts would depend almost en- 
tirely on how long the decedent lived thereafter. The 
possibility of such a loss under such circumstances clearly 
existed at the time the two contracts were issued. 

The fact that the company sought to underwrite the 
risk by different means than it ordinarily used in under- 
writing life insurance policies does not make the policy 
something other than life insurance. There is nothing 
in the exempting statute which requires that the insur- 
ance proceeds be receivable from a particular kind of life 
insurance contract, or that the policy be written in any 
particular way or conform to any particular standard, or 
that it be issued only after a physical examination of the 
insured, or that it be written according to any specific 
group of underwriting principles. The statute does not 
preclude the exemption on any of these grounds, and 
expresses no concern with any action the insurance com- 
pany may take to relieve its underwriting problems or to 
minimize the risk in particular cases. 

From a standpoint of underwriting, the reason the in- 
surance company here would not have issued the life in- 
surance policy to the decedent without the annuity was 
not because of her advanced age, not because she did 
not pass a physical examination, but because it would 
have been difficult to get a sufficient number of persons 
of her age to apply for similar policies and thus be 
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annuity. 


ment contract.” 


transfers akin to testamentary dispositions. 


U. S. 231, are inapplicable. 


chased for investment purposes. 


contract something other than life insurance. 


Probate Court, 186 Minn. 351. 











brought into the broad average for underwriting pur- 
poses. Since it was impractical to sell insurance to a 
large class of the age of decedent, the company accepted 
in lieu of a physical examination the issuance of the life 


Petitioner would argue that if this decedent had been 
fifty years of age instead of eighty and had voluntarily 
purchased the annuity along with the policy, she would 
have received neither a life insurance policy nor an 
annuity but would have received instead one “invest- 


Insurance policies should not be treated as inter vivos 
There is no 
indication whatever that such was the intention of Con- 
gress in enacting § 302 (c) or $302 (g). Helvering v. 
Hallock, 309 U. 8. 106, and Klein v. United States, 283 


Most forms of life insurance provide some sort of cash 
value which is in itself an investment feature. 
common knowledge that life insurance is frequently pur- 


The contract in question presents the essential requi- 
sites of life insurance. For a stipulated consideration 
the company undertook to indemnify the beneficiary 
against loss by a specified contingency, peril or risk. 
That contingency was the death of the insured, this de- 
cedent. And the death of the decedent was the sole 
contingency for the payment of the principal amount 
of the policy. The fact that an annuity contract impos- 
ing entirely different obligations on the company was 
issued at the same time does not make the life insurance 


The instant case is clearly distinguishable from the 
“deposit arrangement” cases. Old (Colony Trust Co. v. 
Commissioner, 102 F. 2d 380; State ex rel. Thornton Vv. 
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The history of the statute indicates no intention on 
the part of Congress to restrict the exemption to proceeds 
of certain types of insurance contracts. 

The contracts in question were entered into by the 
decedent neither in contemplation of death nor as a plan 
to evade or even avoid the payment of taxes. 

The Board of Tax Appeals found as a matter of fact 
and held as a matter of law that the proceeds were re- 
ceived by the beneficiary “as insurance” within the mean- 
ing of the exempting statute. Such finding was supported 
by substantial evidence and should not be disturbed on 
review. (Colorado National Bank vy. Commissioner, 305 
U.S. 23, 27; Helvering v. Rankin, 295 U.S. 123, 131. 

The purchase of a single premium life insurance policy 
is not a “transfer” within the meaning of any of the pro- 
visions of § 302 (c) of the Revenue Act of 1926. 

The plain language of the statute granting the exemp- 
tion to life insurance proceeds should not be limited by 
implication to insurance issued under certain conditions. 
Gould v. Gould, 245 U. 8. 151, 153; United States v. 
Merriam, 263 U. 8S. 179, 187-188; Burnet v. Niagara 
Brewing (Co., 282 U. 8. 648, 654. 


Mr. Justice Murpny delivered the opinion of the 
Court. 


Less than a month before her death in 1936, decedent, 
at the age of 80, executed two contracts with the Con- 
necticut General Life Insurance Co. One was an an- 
nuity contract in standard form entitling decedent to 
annual payments of $589.80 as long as she lived. The 
consideration stated for this contract was $4,179. The 
other contract was called a “Single Premium Life Pol- 
icy—Non Participating” and provided for a payment of 


$25,000 to decedent’s daughter, respondent Le Gierse, at 
decedent’s death. The premium specified was $22,946. 
Decedent paid the total consideration, $27,125, at the 
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time the contracts were executed. She was not required 
to pass a physical examination or to answer the questions 
a woman applicant normally must answer. 

The “insurance” policy would not have been issued 
without the annuity contract, but in all formal respects 
the two were treated as distinct transactions. Neither 
contract referred to the other. Independent applications 
were filed for each. Neither premium was computed 
with reference to the other. Premium payments were 
reported separately and entered in different accounts on 
the company’s books. Separate reserves were main- 
tained for insurance and annuities. Each contract was 
in standard form. The “insurance” policy contained the 
usual provisions for surrender, assignment, optional 
modes of settlement, ete. 

Upon decedent’s death, the face value of the “insur- 
ance’ contract became payable to respondent Le Gierse, 
the beneficiary. Thereafter, a federal estate tax return 
was filed which excluded from decedent’s gross estate the 
proceeds of the “insurance” policy. The Commissioner 
notified respondents Bankers Trust Co. and Le Gierse, 
as executors of decedent’s estate, that he proposed to 
include the proceeds of this policy in the gross estate and 
to assess a deficiency. Suit in the Board of Tax Appeals 
followed, and the Commissioner’s action was reversed. 
39 B. T. A. 1134. The Circuit Court of Appeals affirmed. 
110 F. 2d 734. We brought the case here because of 
conflict with Commissioner v. Keller's Estate, 113 F. 2d 
833, and Helvering v. Tyler, 111 F. 2d 422. 311 U.S. 
625. 

The ultimate question is whether the “insurance” pro- 
ceeds may be included in decedent’s gross estate. 

Section 302 of the Revenue Act of 1926 (44 Stat. 9, 
70; as amended, 47 Stat. 169, 279; 48 Stat. 680, 752) 
provides: “The value of the gross estate of the decedent 
shall be determined by including the value at the time 
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of his death of all property, real or personal, tangible or 
intangible . . —(g) To the extent of the amount receiv- 
able by the executor as insurance under policies taken 
out by the decedent upon his own life; and to the extent 
of the excess over $40,000 of the amount receivable by 
all other beneficiaries as insurance under policies taken 
out by the decedent upon his own life.” Thus the basic 
question is whether the amounts received here are 
amounts “receivable as insurance” within the meaning 
of § 302 (g). 

Conventional aids to construction are of little assist- 
ance here. Section 302 (g) first appeared in identical 
language in the Revenue Act of 1918 as § 402 (f). 40 
Stat. 1057, 1098. It has never been changed.’ None of 
the acts has ever defined “insurance.” Treasury Regula- 
tions, interpreting the original provision, stated simply: 
“The term ‘insurance’ refers to life insurance of every 
description, including death benefits paid by fraternal 
beneficial societies, operating under the lodge system.” 
Treasury Regulations No. 37, 1921 edition, p. 23. This 
statement has never been amplified.2 The committee 
report accompanying the Revenue Act of 1918 merely 
noted that the provision taxing insurance receivable by 
the executor clarified existing law, and that the provision 
taxing insurance in excess of $40,000 receivable by spe- 
cific beneficiaries was inserted to prevent tax evasion. 
House Report No. 767, 65th Cong., 2d Sess., p. 22. Sub- 





*Act of 1921: 42 Stat. 227, 279; Act of 1924: 43 Stat. 253, 305; 
Act of 1926: 44 Stat. 9, 71; Code of 1939: 53 Stat. 1, 122. 

* Regulations No. 63, p. 26; Regulations No. 68, p. 31; Regulations 
No. 70, 1926 edition, p. 30; Regulations No. 70, 1929 edition, p. 33; 
Regulations No. 80, p. 62. 

*« . . [Insurance payable to specific beneficiaries does] not fall 
within the existing provisions defining gross estate. It has been 
brought to the attention of the committee that wealthy persons 
have and now anticipate resorting to this method of defeating the 
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sequent committee reports do not mention § 302 (g). 
Transcripts of committee hearings in 1918 and since are 
equally uninformative.* 

Necessarily, then, the language and the apparent pur- 
pose of § 302 (g) are virtually the only bases for deter- 
mining what Congress.intended to bring within the scope 
of the phrase “receivable as insurance.” In fact, in using 
the term “insurance” Congress has identified the char- 
acteristic that determines what transactions are entitled 
to the partial exemption of § 302 (g). 

We think the fair import of subsection (g) is that the 
amounts must be received as the result of a transaction 
which involved an actual “insurance risk” at the time 
the transaction was executed. Historically and com- 
monly insurance involves risk-shifting and risk-distrib- 
uting. That life insurance is desirable from an economic 
and social standpoint as a device to shift and distribute 
risk of loss from premature death is unquestionable. 
That these elements of risk-shifting and risk-distribut- 
ing are essential to a life insurance contract is agreed by 
courts and commentators. See for example: Ritter v. 
Mutual Life Ins. Co., 169 U. 8. 139; In re Walsh, 19 F. 
Supp. 567; Guaranty Trust Co. v. Commissioner, 16 
B. T. A. 314; Ackerman v. Commissioner, 15 B. T. A. 
635; Couch, Cyclopedia of Insurance, Vol. I, § 61; Vance, 


estate tax. Agents of insurance companies have openly urged per- 
sons of wealth to take out additional insurance payable to specific 
beneficiaries for the reason that such insurance would not be included 
in the gross estate. A liberal exemption of $40,000 has been in- 
cluded and it seems not unreasonable to require the inclusion of 
amounts in excess of this sum. IJd., p. 22. 

The same comment appears in Senate Report No. 617, 65th Cong., 
3d Sess., p. 42. 

*The curious consistency and inadequacy of § 302 (g) have not 
escaped notice. See Paul, Life Insurance and The Federal Estate Tax, 
52 Harv. L. Rev. 1037; Paul, Studies in Federal Taxation, 3d Series, 
p. 351; United States Trust Co. v. Sears, 29 F. Supp. 643, 650. 
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Insurance, $$ 1-3; Cooley, Briefs on Insurance, 2d edi- 
tion, Vol. I, p. 114; Huebner, Life Insurance, Ch. 1. 
Accordingly, it is logical to assume that when Congress 
used the words “receivable as insurance” in $ 302 (g), 
it contemplated amounts received pursuant to a trans- 
action possessing these features. Commissioner v. Kel- 
ler’s Estate, supra; Helvering v. Tyler, supra; Old Col- 
ony Trust Co. v. Commissioner, 102 F. 2d 380; Ackerman 
v. Commissioner, supra. 

Analysis of the apparent purpose of the partial ex- 
emption granted in § 302 (g) strengthens the assumption 
that Congress used the word “insurance” in its com- 
monly accepted sense. Implicit in this provision is ac- 
knowledgment of the fact that usually insurance payable 
to specific beneficiaries is designed to shift to a group 
of individuals the risk of premature death of the one 
upon whom the beneficiaries are dependent for support. 
Indeed, the pith of the exemption is particular protec- 
tion of contracts and their proceeds intended to guard 
against just such a risk. See Commissioner vy. Keller’s 
Estate, supra; United States Trust Co. v. Sears, 29 F. 
Supp. 643; Hughes, Federal Death Tax, p. 91; Com- 
ment, 38 Mich. L. Rev. 526, 528; compare Chase Na- 
tional Bank v. United States, 28 F. Supp. 947; In re 
Walsh, supra; Moskowitz v. Davis, 68 F. 2d 818. Hence, 
the next question is whether the transaction in suit in 
fact involved an “insurance risk” as outlined above. 

We cannot find such an insurance risk in the contracts 
between decedent and the insurance company. 

The two contracts must be considered together. To 
say they are distinct transactions is to ignore actuality, 
for it is conceded on all sides and was found as a fact by 
the Board of Tax Appeals that the “insurance” policy 
would not have been issued without the annuity con- 
tract. Failure, even studious failure, in one contract to 
refer to the other cannot be controlling. Moreover, 
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authority for such consideration is not wanting, how- 
ever unrealistic the distinction between form and sub- 
stance may be. Commissioner v. Keller’s Estate, supra; 
Helvering v. Tyler, supra. See Williston, Contracts, Vol. 
III, § 628; Paul, Studies in Federal Taxation, 2d series, 
p. 218; compare Pearson v. McGraw, 308 U. 8. 313.° 

Considered together, the contracts wholly fail to spell 
out any element of insurance risk. It is true that the 
“insurance” contract looks like an insurance policy, con- 
tains all the usual provisions of one, and could have been 
assigned or surrendered without the annuity. Certainly 
the mere presence of the customary provisions does not 
create risk, and the fact that the policy could have been 
assigned is immaterial since, no matter who held the 
policy and the annuity, the two contracts, relating to 
the life of the one to whom they were originally issued, 
still counteracted each other. It may well be true that 
if enough people of decedent’s age wanted such a policy 
it would be issued without the annuity, or that if the 
instant policy had been surrendered a risk would have 
arisen. In either event the essential relation between 
the two parties would be different from what it is here. 

he fact remains that annuity and insurance are oppo- 
sites; in this combination the one neutralizes the risk 
customarily inherent in the other. From the company’s 
viewpoint, insurance looks to longevity, annuity to 
transiency. See Commissioner v. Keller’s Estate, supra; 
Helvering v. Tyler, supra; Old Colony Trust Co. v. Com- 
missioner, supra; Carroll vy. Equitable Life Assur. Soc., 
9 F. Supp. 223; Note, 49 Yale L. J. 946; Cohen, Annui- 
ties and Transfer Taxes, 7 Kan. B. A. J. 139. 


* Legg v. St. John, 296 U. 8. 489, is not to the contrary. There 
nothing indicated that the one contract would not have been issued 
without the other; there was no necessary connection between the 
two. 
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Here the total consideration was prepaid and exceeded 
the face value of the “insurance” policy. The excess 
financed loading and other incidental charges, Any risk 
that the prepayment would earn less than the amount 
paid to respondent as an annuity was an investment risk 
similar to the risk assumed by a bank; it was not an 
insurance risk as explained above. It follows that the 
sums payable to a specific beneficiary here are not within 
the scope of § 302 (g). The only remaining question is 
whether they are taxable. 

We hold that they are taxable under § 302 (c) of the 
Revenue Act of 1926, as amended, as a transfer to take 
effect in possession or enjoyment at or after death. See 
Helvering v. Tyler, supra; Old Colony Trust Co. v. Com- 
missioner, supra; Kernochan vy. United States, 29 F. 
Supp. 860; Guaranty Trust Co. v. Commissioner, supra ; 
compare, Gaither v. Miles, 268 F. 692; Comment, 38 
Mich. L. Rev. 526; Comment, 32 Il. L. Rev. 223. 

The judgment of the Circuit Court of Appeals is 

Reversed. 


The Cuter Justice and Mr. Justice Roserts think 
the judgment should be affirmed for the reasons stated 
in the opinion of the Circuit Court of Appeals. 
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ESTATE OF KELLER et at. v. COMMISSIONER 
OF INTERNAL REVENUE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


No. 371. Argued January 10, 1941.—Decided March 3, 1941. 


1. Decided in part upon the authority of Helvering v. Le Gierse, ante, 
p. 531. P. 543. 

2. That a physical examination was not required is inconclusive as 
to the non-existence of an “insurance risk.” P. 544. 

3. That the premium might not earn enough to cover profitably the 
annuity payable to the decedent, or that there was a miscalculation 
of the proper total consideration, does not in this case establish 
the existence of an “insurance risk.” P. 544. 

113 F. 2d 833, affirmed. 


CrrTIoRARI, 311 U. 8. 630, to review a judgment re- 
versing a decison of the Board of Tax Appeals, 39 B. T. A. 
1047, disapproving of a deficiency estate tax assessment. 


Mr. Ferdinand T. Weil, with whom Mr. J. Smith 
Christy was on the brief, for petitioners. 


Assistant Attorney General Clark, with whom Solici- 
tor General Biddle and Messrs. Sewall Key, Richard H. 
Demuth, Maurice J. Mahoney, and Berryman Green were 
on the brief, for respondent. 


Mr. Justice Murpuy delivered the opinion of the 
Court. 


This case is companion to Helvering v. Le Gierse, ante, 
p. 531. In all material respects the facts are alike except 
for the differences to be noted. Here the annuity con- 
tract provided for annual payments of $390.84 and cost 
decedent $3,258.20. The “insurance” policy stipulated 
for payment of $20,000 to decedent’s daughter at de- 
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cedent’s death, and the single premium was $17,941.80. 
Decedent was 74 at the time the contract was executed 
and died about two years later. Proceeding on the same 
theory as in the Le Gierse case, the Commissioner assessed 
a deficiency in the federal estate tax which the Board 
of Tax Appeals reversed. 39 B. T. A. 1047. The Circuit 
Court of Appeals in turn reversed the Board of Tax 
Appeals. 113 F. 2d 833. The case is here because of 
conflict with the Le Gierse case (110 F. 2d 734). 

Petitioners contend that this case is distinguishable 
from the Le Gierse case because here the insurance com- 
pany found that the total consideration for the two con- 
tracts, which was 106° of the face value of the policy, 
was inadequate. They point out that the rate for this 
combination of contracts was later increased to 108% 
and finally to 110%. Further, they contend that absence 
of physical examination does not establish absence of 
risk, and that the Board of Tax Appeals found that there 
was “some” risk to the insurance company. 

We find the distinction insufficient to require a different 
result. 

It is not enough to show that the insurance company 
assumed “some” risk. A bank assumes a risk when it 
accepts a depositor’s funds and invests them. The in- 
vestment may prove to be an unsafe one, or the bank 
may have agreed to pay the depositor a higher rate of 
interest than it can profitably earn on the funds it in- 
vests. Indisputably this is a risk. But it is not an in- 
surance risk in the sense explained in the Le Gierse ease. 
That the insurance company subsequently changed the 
total charge for this particular combination of contracts 
because it was unprofitable does not establish the exist- 
ence of an insurance risk. Rather, it illustrates strik- 
ingly the interrelation of the two agreements and empha- 
sizes the effort of the company to remove all possible 
investment risk. 
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Absence of a physical examination may well be incon- 
clusive as to the existence of an insurance risk. For ex- 
ample, some companies do not require such an examina- 
tion for group insurance. But there the risk as to one is 
distributed among the group, an insurance risk squarely 
within the definition stated in the Le Gierse case. Here 
the annuity issued with the policy did more than sub- 
stitute for a physical examination. It removed the ne- 
cessity for any risk distribution and completely counter- 
vailed a risk otherwise assumed in the “insurance” policy. 

The finding by the Board of Tax Appeals that there 
was some risk necessarily is ambiguous in view of their 
finding that the company annually earned from 314 to 4 
percent on its own investments. It is therefore reason- 
able to conclude that the “risk” referred to was a risk 
that the funds might not earn enough to cover profitably 
the annuity payable to the decedent, or a risk due to a 
misealeulation of the proper total consideration. In 
either event it is not a finding of the existence of an 
insurance risk. 

Since the case is not distinguishable from Helvering 
v. Le Gierse, supra, the judgment of the Circuit Court of 


Appeals is 
Affirmed. 


The Cuter Justice and Mr. Justice Roserts think the 
judgment should be reversed for the reasons stated in 
the opinion of the Circuit Court of Appeals for the Sec- 
ond Circuit in Commissioner v. Le Gierse, 110 F. 2d 734. 


301335°—41——35 
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EX PARTE CLEIO HULL. 


ON MOTION FOR LEAVE TO FILE PETITION FOR WRIT OF 
HABEAS CORPUS. 


No. —, original. Decided March 3, 1941. 


— 


. A state prison rule abridging or impairing a prisoner’s right to 
apply to the federal courts for a writ of habeas corpus is invalid. 
P. 548. 

. A petition for habeas corpus attached as an exhibit to peti- 

tioner’s response to a warden’s return to an order to show cause 
is treated in this case as a motion for leave to file a petition for 

the writ. P. 549. 

3. A petition for a writ of habeas corpus to test the validity of a 
conviction for a second offense, committed while the petitioner 
was under sentence for a first offense but on parole, and sentence 
for which has not begun to be served, held not premature when 
revocation of the parole was due to the second conviction. P. 549. 

4. A motion for leave to file a petition for a writ of habeas corpus 
held not sufficient to require answer. P. 550. 

The petition was based on a variance between pleading and 
proof with respect to the date of the offense. The petitioner was 
represented by counsel throughout the trial, yet his petition did 
not say that any objection to evidence, claim of surprise or motion 
for continuance was made because of such variance; or that he 
had an alibi for any other date. The petition did not make clear 
the extent of any variance and no transcript of the trial was 
furnished. 

Motion for leave to file a petition for writ of habeas corpus denied. 


to 


wy) 


Cleio Hull, pro se. 


Messrs. Herbert J. Rushton, Attorney General of 
Michigan, Edmund E. Shepherd, Solicitor General, and 
Kenneth G. Prettie, Assistant Attorney General, for 
Harry H. Jackson, Warden, State Prison, of Southern 
Michigan, on the return to the rule to show cause. 
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Mr. Justice Murpuy delivered the opinion of the 
Court. 


In January, 1936, petitioner was convicted of a statu- 
tory sex offense and was sentenced to the Michigan state 
prison at Jackson, Michigan, for an indeterminate term 
of six months to ten years. About ten months later he 
was paroled. In October, 1937, he was convicted of an- 
other sex offense and was returned to the same prison to 
serve a sentence of two and one-half to five years from 
entry of the second judgment. Apparently for the sole 
reason that the second conviction was regarded as a vio- 
lation of his parole, petitioner was given a hearing before 
the state parole board and was passed indefinitely toward 
the maximum sentence for the first offense. See Michi- 
gan Statutes Annotated, 1940 supplement, § 28.2108. 

In November, 1940, petitioner prepared a petition for 
writ of habeas corpus and exhibits to file in this Court. 
He took the papers to a prison official and requested him 
to notarize them. The official refused and informed pe- 
titioner that the papers and a registered letter to the 
clerk of this Court concerning them would not be ac- 
cepted for mailing. Although the papers were not no- 
tarized, petitioner then delivered them to his father for 
mailing outside the prison but guards confiscated them. 
Several days later, petitioner again attempted to mail 
a letter concerning his case to the clerk of this Court. 
It was intercepted and sent to the legal investigator for 
the state parole board.’ Apparently neither of the let- 


‘About a week later petitioner received the following reply from 
the legal investigator: “Your letter of November 18, 1940, addressed 
to the Clerk of the United States Supreme Court, has been referred 
to the writer for reply. In the first place your application in its 
present form would not be acceptable to that court. You must 
file a petition for whatever relief you are seeking and state your 
reasons therefor, together with a memorandum brief. Your petition 
must be verified under oath and supported by proper affidavits, if 
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ters was returned to the petitioner,? and the papers taken 
from his father were not returned until late in Decem- 
ber. 

Petitioner then prepared another document which he 
somehow managed to have his father, as “agent,” file 
with the clerk of this Court on December 26, 1940. In 
this document petitioner detailed his efforts to file the 
papers confiscated by prison officials, contended that he 
was therefore unlawfully restrained, and prayed that he 
be released. 

On January 6, 1941, we issued a rule to show cause 
why leave to file a petition for writ of habeas corpus 
should not be granted. The warden filed a return to 
the rule setting forth the circumstances of the two con- 
victions, the proceedings of the parole board, and num- 
erous exhibits. In justification of the action preventing 
petitioner from filing his papers or communicating with 
this Court, the warden alleged that in November, 1940, 
he had published a regulation providing that: “All legal 
documents, briefs, petitions, motions, habeas corpus pro- 
ceedings and appeals will first have to be submitted to 
the institutional welfare office and if favorably acted 
upon be then referred to Perry A. Maynard, legal in- 
vestigator to the Parole Board, Lansing, Michigan. 


any you have. Your letter was, no doubt, intercepted for the reason 
that it was deemed to be inadequate and which undoubtedly ac- 
counts for the fact that it found its way to my desk.” 

Apparently the legal investigator serves as attorney and advisor 
to the state parole board. His functions with respect. to legal docu- 
ments of prison inmates appear more fully from the prison regu- 
lation quoted hereafter. 

* Neither of the letters reached the clerk of this Court. On 
December 12, 1940, petitioner requested the prison superintendent 
of mail to trace the registered letter since he had not received the 
return receipt which accompanied it. The assistant superintendent 
replied: “This was mailed thru Perry Maynard by orders from 
Warden.” Apparently the legal investigator made no reply, 
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Documents submitted to Perry A. Maynard, if in his 
opinion are properly drawn, will be directed to the court 
designated or will be referred back to the inmate.” 

In answer, petitioner filed a “Response to the Return” 
which again challenged the validity of this regulation 
and which contained numerous exhibits. One of the ex- 
hibits was the petition for writ of habeas corpus taken 
from petitioner’s father. In brief, this petition assailed 
the legality of petitioner’s imprisonment under the sec- 
ond conviction on the ground that he had been denied 
procedural due process. 

The first question concerns the effect of the regulation 
quoted in the warden’s return. 

The regulation is invalid. The considerations that 
prompted its formulation are not without merit, but the 
state and its officers may not abridge or impair peti- 
tioner’s right to apply to a federal court for a writ of 
habeas corpus. Whether a petition for writ of habeas 
corpus addressed to a federal court is properly drawn 
and what allegations it must contain are questions for 
that court alone to determine. Compare First National 
Bank v. Anderson, 269 U. S. 341, 346; Erie R. Co. v. 
Purdy, 185 U. 8. 148, 152; Carter v. Texas, 177 U.S. 442, 
447; see Ex parte Sharp, 33 F. Supp. 464. 

However, the invalidity of the prison regulation does 
not compel petitioner’s release. For that reason it is 
necessary to examine the petition annexed to the re- 
sponse. Although it is here as an exhibit to the re- 
sponse, it may be considered as a motion for leave to file 
a petition for writ of habeas corpus inasmuch as the 
warden has not had an opportunity to answer it. The 
next question, therefore, is whether this petition is pre- 
mature. ; 

The petition is not premature. Compare McNally v. 
Hill, 293 U.S. 181; In re Bonner, 151 U.S. 242. Despite 





550 OCTOBER TERM, 1940. 
Opinion of the Court. 312 U.S. 


the fact that petitioner is now in prison under the sen- 
tence for the first offense, he was at liberty on parole at 
the time he was arrested and charged with the second 
offense. True, parole regulations obligated him to stay 
within Jackson County but that is not the imprisonment 
present in the McNally case. Moreover, petitioner’s 
parole was revoked and he was ordered to serve out his 
first sentence only because of the second conviction. 
See Michigan Statutes Annotated, supra. There is no 
reason to suppose that he can compel the parole board 
to review the record of the second conviction, or to make 
a declaratory ruling that if that conviction is void his 
parole will be reinstated. Thus the last question is 
whether the petition, treated as a motion for leave to 
file a petition for writ of habeas corpus, is sufficient to 
necessitate an order requiring the warden to answer. 

At bottom, petitioner’s case is this: that in the second 
trial there was a variance between pleading and proof 
with respect to the date when the offense was committed, 
and that petitioner thus was denied the fair notice of the 
charge guaranteed by the due process clause. From ex- 
hibits and rather vague statements in the petition, the 
following appears: that in his opening statement and 
throughout the trial the prosecutor insisted that the 
offense occurred on the date charged in the information; 
that petitioner’s defense was that he was elsewhere at 
the time in question; that some of the testimony tended 
to fix the date of the offense about a week earlier than 
that charged in the indictment; that at the close of all 
the evidence, petitioner’s counsel moved for a directed 
verdict on the ground that there was no evidence to 
prove that the offense was committed on the date charged 
in the information; that the trial judge denied this mo- 
tion and charged the jury that the precise date was im- 
material, it being sufficient to show that the offense 
occurred during the month previous; that the trial judge 
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entered judgment on the jury’s verdict of guilty and 
denied petitioner’s motion for a new trial on the same 
ground urged in the motion for directed verdict; and 
that the Michigan Supreme Court subsequently denied 
certiorari. 

We conclude that the showing made by the petition 
and exhibits is insufficient to compel an order requiring 
the warden to answer. Petitioner was represented by 
counsel throughout the second trial. Yet there is no 
claim in the petition that he objected to evidence tending 
to establish a different date for commission of the offense, 
or that he claimed surprise, or that he moved for a con- 
tinuance to enable him to secure other witnesses. He 
does not allege that at the time of the trial he had an 
alibi for any other date, nor does he make clear the 
actual extent of any variance. Furthermore, ascertain- 
ment of these facts is impossible since petitioner has not 
furnished the transcript taken at the second trial. Ac- 
cordingly, it would be improper to inquire whether 
petitioner was denied procedural due process in the sec- 
ond trial. Compare Hardy v. United States, 186 U. S. 
224, 225; Ledbetter v. United States, 170 U. S. 606, 612; 
Hodgson v. Vermont, 168 U. S. 262, 271; Matthews v. 
United States, 161 U.S. 500. 

The motion for leave to file a petition for writ of ha- 


beas corpus is therefore denied. 
Motion denied. 
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HORMEL v. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 257. Argued March 3, 1941.—Decided March 17, 1941. 


. Upon review of a decision of the Board of Tax Appeals that 


neither under § 166 nor § 167 of the Revenue Act of 1934 was 
the income of the trusts here involved taxable to the grantor, the 
Circuit Court of Appeals—Helvering v. Clifford, 309 U. 8. 331, 
having in the meantime been decided by this Court—could prop- 
erly consider the question of the grantor’s liability under § 22 (a) 
of the Act, even though the Commissioner had not relied on that 
section in the proceeding before the Board. Pp. 554, 559. 


. Consideration of that question by the Circuit Court of Appeals, 


in the circumstances of this case, is consistent with its statutory 
authority in reviewing decisions of the Board of Tax Appeals to 

modify, reverse or remand, “as justice may require,” decisions 

which are not in accordance with law. P. 556. 

A rigid and undeviating judicially declared practice whereby 
courts of review would invariably and under all circumstances 
decline to consider all questions which had not previously been 
specifically urged would be out of harmony with the policy that 
rules of procedure and practice should promote, not defeat, the 

ends of justice. P. 557. 

. The cause is remanded in order that the applicability of §22 (a) 
may be considered in the light of such evidence touching that 
issue as may be offered by the taxpayer. P. 560. 

11 F. 2d 1, affirmed. 


CERTIORARI, 311 U. S. 626, to review the reversal of a 


decision of the Board of Tax Appeals, 39 B. T. A. 244, 
which set aside a deterrgination of a deficiency in income 
tax. 


Messrs. George M. Wolfson and R. C. Alderson for 


petitioner. 
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Assistant Attorney General Clark, with whom Solicitor 
General Biddle and Messrs. Sewall Key, L. W. Post, and 
William L. Cary were on the brief, for respondent. 


Mr. Justice Buack delivered the opinion of the Court. 


The Commissioner of Internal Revenue assessed a de- 
ficiency against petitioner for failure to include in his 
1934 and 1935 tax returns the income of three separate 
trusts declared by him in 1934. Each of the declarations 
of trust recited that the beneficiaries were “Jay C. Hor- 
mel [petitioner himself], and Germaine D. Hormel, his 
wife, as guardian for their son,” a different son being 
designated by each trust instrument. Each trust estate 
consisted of shares of stock in Geo. A. Hormel & Co., 
of which petitioner was an officer. Petitioner named 
himself and another as co-trustees; all dividends from 
each trust estate, up to $2000 a year, were to be paid 
to petitioner’s wife as guardian for the son named in the 
particular trust instrument, and any excess over $2000 
was to be paid to petitioner; the trusts were to expire 
automatically after three years, or upon the death of 
petitioner, or upon the death of the named son, which- 
ever event should occur first; upon expiration of each 
trust, the entire principal should be the property of 
petitioner, his legatees, devisees, or heirs; petitioner and 
his wife (as guardian) had the power to remove peti- 
tioner’s co-trustee at any time, and to choose a successor ; 
the co-trustees could appoint proxies to exercise voting 
rights over the shares of stock making up the trust 
estates, and could sell the securities deposited and sub- 
stitute others; it was provided that no title to the trust 
estates should vest in petitioner’s wife, as guardian, or 
in his sons, and it was further provided that the wife 
and sons should have no power “to sell, transfer, en- 
cumber or in any manner anticipate or dispose of any 











554 OCTOBER TERM, 1940. 
Opinion of the Court. 312 U.S. 


interest in the trust estate”; and, finally, the trust instru- 
ments stated that the co-trustees were to be responsible 
for loss only upon wilful and deliberate violations of 
their duties. 

All of the trust income for the years in question was 
distributed to petitioner’s wife as guardian, who reported 
it to the federal government as guardianship income. 
Petitioner, in his individual returns, did not include it. 
The Commissioner, taking the position that petitioner 
should have included the trust income in his individual 
returns, assessed a deficiency against him, asserting that 
the trusts were “revocable” and the income therefore 
petitioner’s within the meaning of § 166 of the Revenue 
Act of 1934." The Board of Tax Appeals decided against 
the Commissioner, holding that the income in question 
was taxable to petitioner neither under § 166 nor 167, 
the two sections expressly relied on by the Commissioner 
before the Board. In the Circuit Court of Appeals, the 
Commissioner abandoned reliance on § 166, urged that 
the Board was in error as to taxability under § 167, and 


*“Where at any time the power to revest in the grantor title to 
any part of the corpus of the trust is vested— 

“(1) in the grantor, either alone or in conjunction with any person 
not having a substantial adverse interest in the disposition of such 
part of the corpus or the income therefrom, or 

“(2) in any person not having a substantial adverse interest in 
the disposition of such part of the corpus or the income therefrom, 
then the income of such part of the trust shall be included in 
computing the net income of the grantor.” 

*Section 167 reads in part as follows: “(2) Where any part of 
the income of a trust— 

“(1) is, or in the discretion of the grantor or of any person not 
having a substantial adverse interest in the disposition of such part 
of the income may be, held or accumulated for future distribution 
to the grantor; or 

“(2) may, in the discretion of the grantor or of any person not 
having a substantial adverse interest in the disposition of such part 
of the income, be distributed to the grantor; . . .” 
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argued that in any event the income was taxable to peti- 
tioner under § 22 (a).* The taxpayer argued that the 
applicability of § 22 (a) was not open for consideration, 
inasmuch as that section had not been relied on before 
the Board. The Circuit Court of Appeals, though agree- 
ing with the Board as to non-taxability under $$ 166 and 
167, nevertheless ruled that § 22 (a) could properly be 
considered, and held the income taxable to petitioner 
under that section. Because of a conflict among the 
Circuit Courts of Appeals on the propriety of considering 
$22 (a) under these circumstances,* we granted certio- 
rari. 311 U. S. 626. Two questions are presented for 
our decision: First, Was the court below correct in hold- 
ing that § 22 (a) should be considered? Second, If so, 
was the court below justified in determining that the 
income of these trusts was taxable to petitioner under 
§ 22 (a)? 

Petitioner in effect challenges the power of the Circuit 
Court of Appeals to pass upon any questions other than 
those which were directly and squarely presented in the 
proceedings before the Board of Tax Appeals. That 
court’s authority to review decisions of the Board rests 
on statutes, which provide in part that the Circuit Courts 
of Appeals “have power to affirm or, if the decision of 
the Board is not in accordance with law, to modify or 
to reverse the decision of the Board, with or without 


*“““Gross income’ includes gains, profits, and income derived from 
salaries, wages, or compensation for personal service, of whatever 
kind and in whatever form paid, or from professions, vocations, 
trades, businesses, commerce, or sales, or dealings in property, whether 
real or personal, growing out of the ownership or use of or interest 
in such property; also from interest, rent, dividends, securities, 
or the transaction of any business carried on for gain or profit, or 
gains or profits and income derived from any source whatever. . . .” 

*Cf., e. g., Helvering v. Hormel, 111 F. 2d 1 (the decision below), 
with Helvering v. Richter, 114 F. 2d 452, reversed, post, p. 561. 
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remanding the case for a rehearing, as justice may re- 
quire.” 26 U. S. C. $1141 (ec) (1) (Supp. 1939). In 
general, it is the function of the Board to determine the 
facts of a tax controversy on issues raised before it and 
to apply the law to those facts; and it is the function 
of the reviewing court to decide whether the Board has 
applied the correct rule of law.* 

Ordinarily an appellate court does not give consid- 
eration to issues not raised below. For our procedural 
scheme contemplates that parties shall come to issue in 
the trial forum vested with authority to determine ques- 
tions of fact. This is essential in order that parties may 
have the opportunity to offer all the evidence they be- 
lieve relevant to the issues which the trial tribunal is 
alone competent to decide; it is equally essential in order 
that litigants may not be surprised on appeal by final 
decision there of issues upon which they have had ne 
opportunity to introduce evidence. And the _ basic 
reasons which support this general principle applicable 
to trial courts make it equally desirable that parties 
should have an opportunity to offer evidence on the 
general issues involved in the less formal proceedings 
before administrative agencies entrusted with the re- 
sponsibility of fact finding. Recognition of this general 
principle has caused this Court to say on a number of 
occasions that the reviewing court should pass by, with- 
out decision, questions which were not urged before the 
Board of Tax Appeals. But those cases do not announce 
an inflexible practice as indeed they could not without 


*The Board’s rulings on questions of law, while not as conclusive 
as its findings of fact, are nevertheless persuasive, and it is desirable 
that a reviewing court have the benefit of such rulings. See Hel- 
vering v. Wood, 309 U. 8. 344, 349; Helvering v. Tex-Penn Oil Co., 
300 U. S. 481, 498. This is true not only of the Board of Tax 
Appeals but of other administrative bodies as well. Cf. Federal 
Trade Commission v. R. F. Keppel & Bro., 291 U. S. 304, 314. 
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doing violence to the statutes which give to Circuit 
Courts of Appeals reviewing decisions of the Board of 
Tax Appeals the power to modify, reverse or remand 
decisions not in accordance with law “as justice may 
require.’ There may always be exceptional cases or 
particular circumstances which will prompt a reviewing 
or appellate court, where injustice might otherwise re- 
sult, to consider questions of law which were neither 
pressed nor passed upon by the court or administrative 
agency below. See Blair v. Oesterlein Machine Co., 
275 U.S. 220, 225. 

Rules of practice and procedure are devised to promote 
the ends of justice, not to defeat them. A rigid and un- 
deviating judicially declared practice under which courts 
of review would invariably and under all circumstances 
decline to consider all questions which had not pre- 
viously been specifically urged would be out of harmony 
with this policy. Orderly rules of procedure do not re- 
quire sacrifice of the rules of fundamental justice. And 
examination of the cases relied upon by petitioner dis- 
closes that this Court, in following in some cases the 
general principle sought to be invoked here by petitioner, 
has been careful to point out the circumstances justify- 
ing application of the practice in the particular case. 
Thus, for example, we held in Helvering v. Wood, 309 
U. S. 344, 348-349, that the government could not pre- 
sent in this Court as a wholly new issue the applicability 
of §$ 22 (a). But we there especially relied upon the 
fact that the government, when the case was before the 
Circuit Court of Appeals, had made an express waiver 
of any reliance upon 22 (a). In Helvering v. Tex-Penn 
Oil Co., 300 U. S. 481, 498, this Court declined to con- 
sider a newly presented question, but pointed out that it 
had not been raised by the Commissioner either in his 
notice of tax deficiency, in his appearances before the 
Board of Tax Appeals or the Circuit Court of Appeals, 
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or in his petition for certiorari to this Court. And in 
General Utilities & Operating Co. v. Helvering, 296 U.S. 
200, 206-207, though this Court said that the Circuit 
Court of Appeals should not have considered a conten- 
tion not presented to or ruled upon by the Board of Tax 
Appeals, the statement was buttressed by adding that 
the Circuit Court of Appeals had “made an inference of 
fact directly in conflict with the stipulation of the parties 
and the findings, for which we think the record affords 
no support whatever. To remand the cause for further 
findings would be futile. The Board could not properly 
find anything which would assist the Commissioner’s 
cause.” The plain implication of that decision was that 
the cause would have been remanded to the Board of 
Tax Appeals had the Court considered the newly raised 
point to be of sufficient merit. These decisions and 
others like them, while recognizing the desirability and 
existence of a general practice under which appellate 
courts confine themselves to the issues raised below, 
nevertheless do not lose sight of the fact that such 
appellate practice should not be applied where the ob- 
vious result would be a plain miscarriage of justice. 
Analogous in principle is the philosophy which underlies 
this Court’s decisions with relation to appellate practices 
in other cases: those in which it has been held that a de- 
cision of the Board of Tax Appeals can be supported in 
the reviewing court on a new theory of law; * those which 
have been remanded because the lower courts failed to 
give consideration to a phase of the case involving legal 
theories not presented; * and those in which there have 
been judicial interpretations of existing law after deci- 
sion below and pending appeal—interpretations which if 


°E. g., Helvering v. Gowran, 302 U. S. 238, 246. 
7 E. g., United States v. Shelby Iron Co., 273 U.S. 571, 579; United 
States v. Rio Grande Dam & Irrigation Co., 184 U. 8. 416, 423. 
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applied might have materially altered the result.® 
Whether articulated or not, the philosophy underlying 
the exceptions to the general practice is in accord with 
the statutory authority given to courts reviewing deci- 
sions of the Board of Tax Appeals—decisions not in 
accordance with law should be modified, reversed or re- 
versed and remanded “as justice may require.” 

In accordance with this principle, we are of opinion 
that the court below should have given and properly 
did give consideration to § 22 (a) in determining peti- 
tioner’s tax liability. The Commissioner urged this 
point before the Circuit Court of Appeals and has 
strongly presented it here. At the time the Board of 
Tax Appeals made its decision in this case, we had not 
yet handed down our opinion in Helvering v. Clifford, 
309 U. S. 331, in which we held that under § 22 (a) the 
income of certain trusts was taxable to respondent. The 
Circuit Court of Appeals was of opinion that there were 
uo controlling distinctions between the trusts created by 
petitioner in this case and those created by Clifford. 
Here, as there, control over the trusts was completely in 
the hands of the taxpayer and his wife. For while peti- 
tioner’s trust instruments showed a co-trustee acting 
with petitioner, the same instruments also disclosed that 
such co-trustee could be removed at any time by the 
joint action of petitioner and his wife. “To hold other- 
wise [i. e., that petitioner is not subject to the tax] would 
be to treat the wife as a complete stranger; to let mere 
formalism obscure the normal consequences of family sol- 
idarity; and to force concepts of ownership to be fash- 
ioned out of legal niceties which may have little or no 
significance in such household arrangements.” *® As the 


“E. g., Vandenbark v. Owens-Illinois Glass Co., 311 U. 8. 538, and 
cases there cited. 
* Helvering v. Clifford, 309 U. 8. 331, 336-337. 
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record now stands we think the court below correctly 
concluded that the trust income was taxable to petitioner 
under the principles announced in the Clifford case. 
Therefore to apply here the general principle of appellate 
practice for which petitioner contends would result in 
permitting him wholly to escape payment of a tax which 
under the record before us he clearly owes. Thus viewed, 
this is exactly the type of case where application of the 
general practice would defeat rather than promote the 
ends of justice, and the court below was right in so 
holding. 

But the Board of Tax Appeals neither found the facts 
nor considered the applicability of 22 (a) in the light 
of the Clifford case. Congress has entrusted the Board 
with exclusive authority to determine disputed facts. 
Under these circumstances we do not feel that petitioner 
should be foreclosed from all opportunity to offer evi- 
dence before the Board on this issue, however remote 
may be his chance to take his ease out of the Clifford 
rule’ Accordingly, the judgment of the lower court 
reversing the decision of the Board of Tax Appeals is 
efirmed, with directions to the Board of Tax Appeals 
for further proceedings in accordance with this opinion. 


Affirmed. 


*In this connection petitioner pointed out in his brief before 
the Circuit Court of Appeals that “If any contention whatsoever 
had at any time been suggested or considered as to Section 22, the 
matter of the evidence introduced or to be introduced would have 
required further consideration.” 
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HELVERING, COMMISSIONER OF INTERNAL 
° REVENUE, v. RICHTER. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


No 516. Argued March 3, 4, 1941.—Decided March 17, 1941. 


Decided upon the authority of Hormel v. Helvering, ante, p. 552. 
P. 562. 
114 F. 2d 452, reversed. 


CERTIORARI, 311 U. S. 641, to review the affirmance of 
a decision of the Board of Tax Appeals setting aside a 
determination of a deficiency in income tax. 


Assistant Attorney General Clark, with whom Solicitor 
General Biddle and Messrs. Sewall Key, Joseph M. Jones, 
and William L. Cary were on the brief, for petitioner. 


Mr. Richard H. Wilmer, with whom Mr. Douglas L. 
Hatch was on the brief, for respondent. 


Mr. Justice Buack delivered the opinion of the 
Court. 


Because the decision below, 114 F. 2d 452, was in con- 
flict with that of the Circuit Court of Appeals for the 
Eighth Cireuit in Helvering v. Hormel, 111 F. 2d 1, 
affirmed, ante, p. 552, we granted certiorari “limited to 
the first question presented by the petition for the writ.” 
311 U.S. 641. The petition stated that question as fol- 
lows: 

“The taxpayer transferred securities to a third party 
in trust to pay the income to his wife. At the end of 
five years, or -earlier if the beneficiary consented, the 
securities were to be transferred back to the taxpayer. 
The Board of Tax Appeals held that the grantor was not 
301335°—141——-36 
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taxable with respect to the income from the trust. Two 
questions are presented: 

“1. Whether, by invoking the general gross incoifie pro- 
visions of Section 22, the Commissioner had so changed 
the theory of the Government’s case on appeal as to 
preclude the Circuit Court of Appeals from considering 
the issue. 

“2. Whether, on the merits, the trust income was tax- 
able as income of the grantor under Section 22.” 

In view of the limited grant of certiorari, the second 
question is not before us. On the first question, the 
Circuit Court of Appeals held that it could not consider 
the applicability of § 22 (a), that being an “issue now 
for the first time presented by the Commissioner.” The 
decision of the Board of Tax Appeals, which the Circuit 
Court of Appeals affirmed, was handed down prior to 
our decision in Helvering v. Clifford, 309 U.S. 331. Re- 
spondent urges that had he been advised with fair cer- 
tainty that the government relied upon § 22 (a), he 
could have introduced additional evidence directed to 
that issue. For reasons set out in our decision in Hormel 
v. Helvering, ante, p. 552, we are of opinion that the Cir- 
cuit Court of Appeals was in error in its conclusion, but 
we are also of opinion that respondent is entitled to intro- 
duce additional evidence if he so desires. The judgment 
is accordingly reversed, with directions to the court below 
to remand to the Board of Tax Appeals for rehearing 
in the light of the Clifford case. 


Reversed. 
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METROPOLITAN CASUALTY INSURANCE CO. v. 
STEVENS et AL. 


CERTIORARI TO THE SUPREME COURT OF MICHIGAN. 
No. 425. Argued February 13, 1941——Decided March 17, 1941. 


One against whom a state court issued a writ of garnishment, re- 
quiring him to make disclosure concerning his liability to judgment 
debtors, applied to the state court for removal of the proceeding 
to the federal court. The application was denied, whereupon the 
garnishee applied to the federal court for removal, and filed in 
that court a disclosure denying liability to the judgment debtor. 
While the garnishee’s application was pending in the federal 
court, the state court entered a default judgment against the 
garnishee for failure to appear. Subsequently, the federal court 
remanded the cause to the state court, which thereupon reéntered 
a default judgment against the garnishee. Upon review here of 
that judgment, held: 

1. The order of the federal court remanding the cause to 
the state court was not reviewable directly or indirectly. P. 565. 

2. Proceedings in the state court subsequent to the petition for 
removal were valid if the suit was not in fact removable. P. 566. 

3. The federal court’s order of remand being not reviewable, 
it must be assumed for the purposes of this case that the proceed- 
ing was not removable. P. 569. 

4. The state court had jurisdiction to enter the default judg- 
ment, and it was for that court to determine the effect of the 
disclosure filed in the federal court. P. 569. 

5. In eases such as this, it is better practice for the state court, 
if it be assured that the federal court will decide promptly the 
question of removability, to await that decision; but its failure 
so to do denies no federal right if the cause be not removable. 
P. 569. 

293 Mich. 31; 291 N. W. 211, affirmed. 


CERTIORARI, 311 U. S. 637, to review the affrmance of 
a judgment against the petitioner. Applications to the 
state court and to the federal court for removal of the 
cause had been denied. 


Mr. Alan W. Boyd for petitioner. 
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Mr. B. A. Wendrow, with whom Mr. Archibald Broom- 
field was on the brief, for Stevens, and Mr. William E. 
Crane for Northway et al., respondents. Mr. Lloyd T. 
Crane also entered an appearance for Northway et al. 


Mr. Justice Murpnuy delivered the opinion of the 
Court. 


We are asked in effect to hold invalid a default judg- 
ment entered by a state court in a garnishment proceed- 
ing after it had denied a petition for removal to a federal 
district court. The principal questions are whether we 
may review an order of the federal district court remand- 
ing the suit to the court from which it was removed, and 
whether the latter court was free to disregard a disclosure 
filed in the federal court before the default judgment was 
entered. From the record the following appears: 

On March 8, 1939, respondent obtained a writ of gar- 
nishment from a Michigan state court requiring peti- 
tioner to appear on or before March 31 and disclose 
whether it was liable to individuals against whom re- 
spondent had recovered a judgment. On March 28, 
petitioner filed an application and bond in the state court 
for removal of the proceeding to the proper federal dis- 
trict court. On April 4, the state court denied the appli- 
cation. On April 10, petitioner filed in the federal dis- 
trict court copies of all papers on record in the state 
court and its disclosure denying any liability to respond- 
ent or to the judgment debtors. The next day, respond- 
ent entered petitioner's default in the state court for 
failure to appear, and notified petitioner that respondent 
would move for judgment on April 17. 

On April 15, petitioner notified respondent of its at- 
tempt to remove the suit notwithstanding the ruling 
of the state court. Respondent promptly moved to have 
the proceeding remanded, and on the same day the dis- 
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trict judge granted the motion. The remand order was 
filed in the state court on April 17. Respondent there- 
upon entered petitioner’s default a second time, intro- 
duced evidence, and obtained a default judgment. On 
April 18, petitioner unsuccessfully moved to vacate the 
judgment. Appeal to the Michigan Supreme Court fol- 
lowed and the judgment was affirmed. 293 Mich. 31; 
291 N. W. 211. Because it involved important questions 
concerning the removal statute (28 U. 8. C. § 71), we 
brought the case here. 311 U.S. 637. 

Petitioner contends that the garnishment proceeding 
was removable as a separable controversy and that the 
state court therefore was without jurisdiction to enter 
the default judgment. Further, petitioner contends in 
substance that the petition for removal when filed in the 
state court deprived that court of power to proceed with 
the cause, at least until the federal court had passed 
upon the question of removability, and that in all events 
the refusal of the state court to accord any legal effect to 
the disclosure filed in the federal district court while the 
petition for removal was pending there was a denial of a 
federal right given by the removal statute, supra. We 
cannot agree. 

The case is ruled by Yankaus v. Feltenstein, 244 U.S. 
127.1. There we held that an order of a federal district 
court remanding the cause to the state court was not 
reviewable directly or indirectly, and affirmed the judg- 


‘ Feltenstein and another brought suit in a state court against Yan- 
kaus on October 11, 1915. On October 16, Yankaus filed a petition 
for removal in the state court, and on October 20 filed copies of all 
papers on record in the state court and an answer in the federal 
court. On the latter date the state court denied his petition for re- 
moval, and on October 26 entered judgment against him. On Novem- 
ber 15, the federal court remanded the cause, and two weeks later 
the state court denied a motion to vacate the judgment. The state 
appellate court subsequently dismissed an appeal. 
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ment of the state court even though it had been secured 
by default.2. While the opinion does not expressly con- 
sider the effect of a petition for removal on subsequent 
proceedings in the state court, the clear import of the 
decision is that the proceedings are valid if the case was 
not in fact removable. See Southern Pacific Co. v. 
Waite, 279 F. 171; Commodores Point Terminal Co. v. 
Hudnall, 279 F. 606, 607; First National Bank v. King 
Bridge Co., 9 Fed. Cas. 88.° 

The rule that the remand order is not reviewable 
stems from § 28 of the Judicial Code (28 U. 8S. C. § 71) 
and from many decisions adjusting the relationship of 
state and federal courts and the scope of authority of 
each in cases sought to be removed from the former to 
the latter. The rule that proceedings in the state court 
subsequent to the petition for removal are valid if the 
suit was not in fact removable is the logical corollary of 
the proposition that such proceedings are void if the 
cause was removable. Jowa Central Ry. Co. v. Bacon, 
236 U. 8. 305; Madisonville Traction Co. v. St. Bernard 
Mining Co., 196 U. 8. 239; Virginia v. Rives, 100 U. 8. 


*It is not evident from the opinion that the judgment was taken 
by default, but this fact clearly appears in the record filed in this 
Court. Record, p. 7. 

*See Pearson v. Zacher, 177 Minn. 182; 225 N. W. 9; Roberts v. 
Chicago, St. P.. M. & O. Ry. Co., 48 Minn. 521; 51 N. W. 478 
(affirmed, 164 U. 8. 703}; Tierney v. Helvetia Swiss Fire Ins. Co., 
126 App. Div. 446; 110 N. Y. S. 613; State v. American Surety Co., 
26 Idaho 652; 145 P. 1097. 

Compare Jowa Central Ry. Co. v. Bacon, 236 U. 8. 305; Madison- 
ville Traction Co. v. St. Bernard Mining Co., 196 U. 8S. 239; Stone v. 
South Carolina, 117 U. 8. 430; Phoenix Ins. Co. v. Pechner, 95 U. S. 
183; Winchell v. Coney, 54 Conn. 24; 5 A. 354; Tomson v. Traveling 
Men’s Assn., 78 Neb. 400; 110 N. W. 997; Golden v. Northern 
Pacific Ry Co., 39 Mont. 435; 104 P. 549; Dahlonega Co. v. Hall 
Mdse. Co., 88 Ga. 339; 14 8. E. 473; Bishop-Babcock Sales Co. v. 
Lackman, 4 8, W, 2d 109, 
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313; Phoenix Insurance Co. v. Pechner, 95 U. S. 183; 
Home Life Ins. Co. v. Dunn, 19 Wall. 214; Gordon v. 
Longest, 16 Pet. 97.4 

When a petition for removal to a federal court is 
denied by the state court, the petitioner may do one 
of three things. He may object to the ruling, save an 
exception, and litigate the cause in the state courts. 
Towa Central Ry. Co. vy. Bacon, supra; Stone v. South 
Carolina, 117 U. 8. 4380; Baltimore & Ohio R. Co. v. 
Koontz, 104 U. 8. 5; Removal Cases, 100 U. S. 457; Gor- 
don v. Longest, supra. He may remove the suit to the 
federal court despite the ruling of the state court. Bal- 
timore & Ohio R. Co. v. Koontz, supra; Kern v. Huide- 
koper, 103 U. 8. 485; Home Life Ins. Co. vy. Dunn, supra. 
He may proceed in both courts at the same time. Kern 
v. Huidekoper, supra; Removal Cases, supra. 

If the petitioner litigates the cause in the state court 
and preserves an exception, he may have the order of 
the state court denying his petition for removal reviewed 
in the state appellate court. In proper cases he may 
come here asserting a denial of his right of removal. 
Iowa Central Ry. Co. v. Bacon, supra; Stone v. South 
Carolina, supra; Removal Cases, supra. If he removes 
the cause to the federal district court despite the state 
court ruling and the federal court assumes jurisdiction 
over the objection of his adversary, the latter, after final 
judgment, may contest this assumption of jurisdiction in 
the circuit court of appeals, and in this court in proper 
cases. Powers v. Chesapeake & Ohio Ry. Co., 169 U. 8S. 
92; Cates y. Allen, 149 U. 8. 451; Graves v. Corbin, 132 


‘See Centaur Motor Co. v. Eccleston, 264 F. 852; City of Mont- 
gomery v. Postal Telegraph Co., 218 F. 471; Donovan v. Wells, 
Fargo Co., 169 F. 363; Murphy v. Payette Alluvial Gold Co., 98 F. 
321; Johnson v. Wells, Fargo Co., 91 F. 1; Shepherd v. Bradstreet 
Co., 65 F. 142. 
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U.S. 571. If petitioner proceeds simultaneously in state 
and federal courts and both render final judgments, he 
and his adversary may obtain review of the question 
of removability by following respectively the courses just 
outlined. Kern v. Huidekoper, supra; Removal Cases, 
supra. 

Petitioner is protected whichever course he elects. If 
he makes timely application for removal and properly 
objects to its denial by the state court, participation in 
subsequent proceedings in the state court is not a waiver 
of his claim that the cause should have been litigated in 
the federal court. Powers v. Chesapeake & Ohio Ry. 
Co., supra; Removal Cases, supra; Home Life Ins. Co. 
v. Dunn, supra. Compare Miller v. Buyer, 82 Colo. 474; 
261 P. 659; State v. American Surety Co., 26 Idaho 652; 
145 P. 1097; Ashland v. Whitcomb, 120 Wis. 549; 98 N. W. 
531. If he removes the cause notwithstanding the state 
court ruling, he may nevertheless resist further action 
by his opponent in the state court. Kern v. Huidekoper, 
supra; Removal Cases, supra. 

However, the issue of removability is closed if the 
federal district court refuses to assume jurisdiction and 
remands the cause. Section 28 of the Judicial Code, 
supra, precludes review of the remand order directly 
(Kloeb v. Armour & Co., 311 U. 8. 199; Employers Rein- 
surance Corp. v. Bryant, 299 U. 8. 374; City of Waco v. 
U. 8. Fidelity & Guaranty Co., 293 U. 8. 140; In re 
Pennsylvania Company, 137 U. S. 451), or indirectly 
after final judgment in the highest court of the state in 
which decision could be had. McLaughlin Brothers v. 
Hallowell, 228 U. 8. 278; Missouri Pacific Ry. Co. v. 
Fitzgerald, 160 U. 8. 556; compare Pacific Live Stock 
Co. v. Lewis, 241 U.S. 440. 

Here, petitioner attempted to remove the cause, as it 
had a right to do, even though the state court had denied 
its petition for removal. The federal court held it was 
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not removable as a separable controversy and remanded it 
to the state court. For the reasons already stated, we 
are not at liberty to review the remand order. Conse- 
quently, we must assume, so far as this case is concerned, 
that the suit was not removable. Having made this as- 
sumption, we must conclude that the state court had juris- 
diction to enter the default judgment (Yankaus v. Fel- 
terstcin, 244 U.S. 127; Southern Pacific Co. v. Waite, 279 
F. 171), and it was for that court to determine the effect 
of the disclosure filed in the federal court. Ayres v. Wis- 
wall, 112 U.S. 187; Broadway Ins. Co. v. Chicago G. W. 
Ry. Co., 101 F. 507; compare Tracy Loan & Trust Co. v. 
Mutual Life Ins. Co., 79 Utah 33; 7 P. 2d 279. If, in 
cases like the present one, the state court is assured that 
the federal court will decide promptly the question of 
removability, it is better practice to await that decision 
(Chesapeake & Ohio Ry. Co. v. McCabe, 213 U. 8. 207; 
Baltimore & Ohio R. Co. v. Koontz, supra), but we can- 
not say that failure to do so is a denial of a federal right 
if the cause was not removable. 

Accordingly, the judgment of the Michigan Supreme 


Court is 
Affirmed. 





COX er aL. v. NEW HAMPSHIRE. 
APPEAL FROM THE SUPREME COURT OF NEW HAMPSHIRE. 
No. 502. Argued March 7, 1941—Decided March 31, 1941. 


1. Civil liberties, as guaranteed by the Constitution, imply the 
existence of an organized society maintaining public order with- 
out which liberty itself would be lost in the excesses of unre- 
strained abuses. P. 574. 

2. The authority of a municipality to impose regulations in order 
to assure the safety and convenience of the people in the use of 
publie highways has never been regarded as inconsistent with 
civil liberties but rather as one of the means of safeguarding the 
good order upon which they ultimately depend. P. 574. 


~ 
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3. As regulation of the use of the streets for parades and proces- 
sions is a traditional exercise of control by local government, the 
question in a particular case is whether that control is exerted 
so as not to deny or unwarrantedly abridge the right of assembly 
and the opportunities for the communication of thought and the 
discussion of public questions immemorially associated with resort 
to public places. P. 574. 

4. A state law providing that no parade or procession upon any 
public street shall be permitted unless a special license therefor 
shall first be obtained from the selectmen of the town, or from a 
licensing committee for the city, and subjecting any violator to 
a fine, held constitutional, in view of its construction by the state 
supreme court, as applied to members of the band of “Jehovah's 
Witnesses,” who marched in groups of from fifteen to twenty mem- 
bers each, in close single files, along the sidewalks in the business 
district of a populous city, each marcher carrying a sign or placard 
with “informational” inscriptions. P. 575. 

5. In exercise of its power to license parades on city streets, the 
State may charge a license fee reasonably adjusted to the occa- 
sion, for meeting administrative and police expenses. P. 576. 

91 N. H. 137; 16 A. 2d 508, affirmed. 


AppEAL from the affirmance of judgments imposing 
fines on violators of a state law regulating parades in city 
streets. 


Mr. Hayden Covington, with whom Mr. Joseph F. 
Rutherford was on the brief, for appellants. 


Mr. Frank R. Kenison, Attorney General of New 
Hampshire, with whom Messrs. J. Vincent Broderick and 
Jeremy R. Waldron were on the brief, for appellee. 


Mr. Cuier Justice Hucues delivered the opinion of 
the Court. 


Appellants are five “Jehovah’s Witnesses” who, with 
sixty-three others of the same persuasion, were convicted 
in the municipal court of Manchester, New Hampshire, 
for violation of a state statute prohibiting a “parade or 
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procession” upon a public street without a special li- 
cense. 

Upon appeal, there was a trial de novo of these appel- 
lants before a jury in the Superior Court, the other 
defendants having agreed to abide by the final decision 
in that proceeding. Appellants were found guilty and 
the judgment of conviction was affirmed by the Supreme 
Court of the State. State v. Cox, 91 N. H. 137; 16 A. 
2d 508. 

By motions and exceptions, appellants raised the ques- 
tions that the statute was invalid under the Fourteenth 
Amendment of the Constitution of the United States 
in that it deprived appellants of their rights of freedom 
of worship, freedom of speech and press, and freedom of 
assembly, vested unreasonable and unlimited arbitrary 
and discriminatory powers in the licensing authority, 
and was vague and indefinite. These contentions were 
overruled and the case comes here on appeal. 

The statutory prohibition is as follows (New Hamp- 
shire, P. L., Chap. 145, § 2): 

“No theatrical or dramatic representation shall be 
performed or exhibited, and no parade or procession 
upon any public street or way, and no open-air public 
meeting upon any ground abutting thereon, shall be per- 
mitted, unless a special license therefor shall first be 
Gbtained from the selectmen of the town, or from a 
licensing committee for cities hereinafter provided for.” 

The provisions for licensing are set forth in the 
margin.’ 


‘New Hampshire, P. L., Chap. 145, §§ 3, 4, and 5 are as follows: 

“Section 3: Licensing Board. Any city may create a licensing 
board to consist of the person who is the active head of the police 
department, the mayor of such city and one other person who shall 
be appointed by the city government, which board shall have dele- 
gated powers to investigate and decide the question of granting 
licenses under this chapter, and it may grant revocable blanket 
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The facts, which are conceded by the appellants to 
be established by the evidence, are these: The sixty- 
eight defendants and twenty other persons met at a hall 
in the City of Manchester on the evening of Saturday, 
July 8, 1939, “for the purpose of engaging in an infor- 
mation march.” The company was divided into four 
or five groups, each with about fifteen to twenty persons. 
Each group then proceeded to a different part of the 
business district of the city and there “would line up in 
single-file formation and then proceed to march along 
the sidewalk, ‘single-file,’ that is, following one another.” 
Each of the defendants carried a small staff with a sign 
reading “Religion is a Snare and a Racket” and on the 
reverse “Serve God and Christ the King.” Some of the 
marchers carried placards bearing the statement “Fas- 
cism or Freedom. Hear Judge Rutherford and Face the 
Facts.” The marchers also handed out printed leaflets 
announcing a meeting to be held at a later time in the 
hall from which they had started, where a talk on gov- 
ernment would be given to the public free of charge. 
Defendants did not apply for a permit and none was 
issued, 

There was a dispute in the evidence as to the distance 


licenses to fraternal and other like organizations, to theatres and to 
undertakers. 

“Section 4: Licenses: Fees. Every such special license shall be in 
writing, and shall specify the day and hour of the permit to perform 
or exhibit or of such parade, procession or open-air public meeting. 
Every licensee shall pay in advance for such license, for the use 
of the city or town, a sum not more than three hundred dollars 
for each day such licensee shall perform or exhibit, or such parade, 
procession or open-air public meeting shall take place; but the fee 
for a license to exhibit in any hall shall not exceed fifty dollars. 

“Section 5: Penalty. If any person shall violate the provisions 
of the preceding sections he shall be fined not more than five hundred 
dollars; and it shall be the duty of the selectmen to prosecute for 
every violation of this chapter.” 
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between the marchers. Defendants said that they were 
from fifteen to twenty feet apart. The State insists that 
the evidence clearly showed that the “marchers were as 
close together as it was possible for them to walk.” Ap- 
pellants concede that this dispute is not material to the 
questions presented. The recital of facts which prefaced 
the opinion of the state court thus summarizes the effect 
of the march: “Manchester had a population of over 
75,000 in 1930, and there was testimony that on Saturday 
nights in an hour’s time 26,000 persons passed one of 
the intersections where the defendants marched. The 
marchers interfered with the normal sidewalk travel, but 
no technical breach of the peace occurred. The march 
was a prearranged affair, and no permit for it was sought, 
although the defendants understood that under the stat- 
ute one was required.” 

Appellants urge that each of the defendants was a 
minister ordained to preach the gospel in accordance 
with his belief and that the participation of these min- 
isters in the march was for the purpose of disseminating 
information in the public interest and was one of their 
ways of worship. 

The sole charge against appellants was that they were 
“taking part in a parade or procession” on public streets 
without a permit as the statute required. They were 
not prosecuted for distributing leaflets, or for conveying 
information by placards or otherwise, or for issuing invi- 
tations to a public meeting, or for holding a public meet- 
ing, or for maintaining or expressing religious beliefs. 
Their right to do any one of these things apart from en- 
gaging in a “parade or procession” upon a public street is 
not here involved and the question of the validity of a 
statute addressed to any other sort of conduct than that 
complained of is not before us. 

There appears to be no ground for challenging the 
ruling of the state court that appellants were in fact 
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engaged in a parade or procession upon the public streets. 
As the state court observed: “It was a march in forma- 
tion, and its advertising and informatory purpose did not 
make it otherwise. ... It is immaterial that its tacties 
were few and simple. It is enough that it proceeded in 
an ordered and close file as a collective body of persons 
on the city streets.” 

Civil liberties, as guaranteed by the Constitution, im- 
ply the existence of an organized society maintaining 
publie order without which liberty itself would be lost 
in the excesses of unrestrained abuses. The authority of 
a municipality to impose regulations in order to assure 
the safety and convenience of the people in the use of 
public highways has never been regarded as inconsistent 
with civil liberties but rather as one of the means of safe- 
guarding the good order upon which they ultimately 
depend. The control of travel on the streets of cities 
is the most familiar illustration of this recognition of 
social need. Where a restriction of the use of highways 
in that relation is designed to promote the public con- 
venience in the interest of all, it cannot be disregarded 
by the attempted exercise of some civil right which in 
other circumstances would be entitled to protection. 
One would not be justified in ignoring the familiar red 
traffic light because he thought it his religious duty to 
disobey the municipal command or sought by that means 
to direct public attention to an announcement of his 
opinions. As regulation of the use of the streets for 
parades and processions is a traditional exercise of con- 
trol by local government, the question in a particular 
case is whether that control is exerted so as not to deny 
or unwarrantedly abridge the right of assembly and the 
opportunities for the communication of thought and the 
discussion of public questions immemorially associated 
with resort to public places. Lovell v. Griffin, 303 U. S. 
444, 451; Hague v. Committee for Industrial Organiza- 
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tion, 307 U.S. 496, 515, 516; Schneider v. State, 308 U. 8S. 
147, 160; Cantwell vy. Connecticut, 310 U. 8. 296, 306, 
307. 

In the instant case, we are aided by the opinion of 
the Supreme Court of the State, which construed the 
statute and defined the limitations of the authority con- 
ferred for the granting of licenses for parades and pro- 
cessions. The court observed that if the clause of the 
Act requiring a license “for all open-air public meetings 
upon land contiguous to a highway” was invalid, that 
invalidity did not nullify the Act in its application to the 
other situations described. Recognizing the importance 
of the civil liberties invoked by appellants, the court 
thought it significant that the statute prescribed “no 
measures for controlling or suppressing the publication 
on the highways of facts and opinions, either by speech 
or by writing”; that communication “by the distribution 
of literature or by the display of placards and signs” was 
in no respect regulated by the statute; that the regula- 
tion with respect to parades and processions was appli- 
cable only “to organized formations of persons using the 
highways”; and that “the defendants, separately, or col- 
lectively in groups not constituting a parade or proces- 
sion,’ were “under no contemplation of the Act.” In 
this light, the court thought that interference with lib- 
erty of speech and writing seemed slight; that the distri- 
bution of pamphlets and folders by the groups “traveling 
in unorganized fashion” would have had as large a circu- 
lation, and that “signs carried by members of the groups 
not in marching formation would have been as conspicu- 
ous, as published by them while in parade or procession.” 

It was with this view of the limited objective of the 
statute that the state court considered and defined the 
duty of the licensing authority and the rights of the 
appellants to a license for their parade, with regard only 
to considerations of time, place and manner so as to 
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conserve the public convenience. The obvious advan- 
tage of requiring application for a permit was noted as 
giving the public authorities notice in advance so as to 
afford opportunity for proper policing. And the court 
further observed that, in fixing time and place, the license 
served “to prevent confusion by overlapping parades or 
processions, to secure convenient use of the streets by 
other travelers, and to minimize the risk of disorder.” 
But the court held that the licensing board was not 
vested with arbitrary power or an unfettered discretion; 
that its discretion must be exercised with “uniformity 
of method of treatment upon the facts of each applica- 
tion, free from improper or inappropriate considerations 
and from unfair discrimination”; that a “systematic, 
consistent and just order of treatment, with reference 
to the convenience of public use of the highways, is the 
statutory mandate.” The defendants, said the court, 
“had a right, under the Act, to a license to march when, 
where and as they did, if after a required investigation 
it was found that the convenience of the public in the 
use of the streets would not thereby be unduly disturbed, 
upon such conditions or changes in time, place and 
manner as would avoid disturbance.” 

If a municipality has authority to control the use of 
its public streets for parades or processions, as it un- 
doubtedly has, it cannot be denied authority to give 
consideration, without unfair discrimination, to time, 
place and manner in relation to the other proper uses of 
the streets. We find it impossible to say that the limited 
authority conferred by the licensing provisions of the 
statute in question as thus construed by the state court 
contravened any constitutional right. 

There remains the question of license fees which, as 
the court said, had a permissible range from $300 to a 
nominal amount. The court construed the Act as requir- 
ing “a reasonable fixing of the amount of the fee.” “The 
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charge,” said the court, “for a circus parade or a cele- 
bration procession of length, each drawing crowds of 
observers, would take into account the greater public 
expense of policing the spectacle, compared with the slight 
expense of a less expansive and attractive parade or 
procession, to which the charge would be adjusted.” The 
fee was held to be “not a revenue tax, but one to meet 
the expense incident to the administration of the Act 
and to the maintenance of public order in the matter 
licensed.” There is nothing contrary to the Constitution 
in the charge of a fee limited to the purpose stated. The 
suggestion that a flat fee should have been charged fails 
to take account of the difficulty of framing a fair schedule 
to meet all circumstances, and we perceive no constitu- 
tional ground for denying to local governments that flexi- 
bility of adjustment of fees which in the light of varying 
conditions would tend to conserve rather than impair the 
liberty sought. 

There is no evidence that the statute has been admin- 
istered otherwise than in the fair and non-discrimina- 
tory manner which the state court has construed it to 
require, 

The decisions upon which appellants rely are not appli- 
cable. In Lovell v. Griffin, supra, the ordinance pro- 
hibited the distribution of literature of any kind at any 
time, at any place, and in any manner without a permit 
from the city manager, thus striking at the very founda- 
tion of the freedom of the press by subjecting it to license 
and censorship. In Hague v. Committee for Industrial 
Organization, supra, the ordinance dealt with the exer- 
cise of the right of assembly for the purpose of com- 
municating views; it did not make comfort or conven- 
ience in the use of streets the standard of official action 
but enabled the local official absolutely to refuse a permit 
on his mere opinion that such refusal would prevent 


“riots, disturbances or disorderly assemblage.” The ordi- 
301335°—41——37 
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nance thus created, as the record disclosed, an instrument 
of arbitrary suppression of opinions on public questions. 
The court said that “uncontrolled official suppression of 
the privilege cannot be made a substitute for the duty 
to maintain order in connection with the exercise of the 
right.” In Schneider v. State, supra (p. 163) the ordi- 
nance was directed at canvassing and banned unlicensed 
communication of any views, or the advocacy of any 
cause, from door to door, subject only to the power of a 
police officer to determine as a censor what literature 
might be distributed and who might distribute it. In 
Cantwell v. Connecticut, supra (p. 305) the statute dealt 
with the solicitation of funds for religious causes and 
authorized an official to determine whether the cause 
was a religious one and to refuse a permit if he deter- 
mined it was not, thus establishing a censorship of 
religion. 

Nor is any question of peaceful picketing here involved, 
as in Thornhill v. Alabama, 310 U.S. 88, and Carlson v. 
California, 310 U.S. 106. The statute, as the state court 
said, is not aimed at any restraint of freedom of speech, 
and there is no basis for an assumption that it would 
be applied so as to prevent peaceful picketing as de- 
scribed in the cases cited. 

The argument as to freedom of worship is also beside 
the point. No interference with religious worship or 
the practice of religion in any proper sense is shown, 
but only the exercise of local control over the use of 
streets for parades and processions. 

The judgment of the Supreme Court of New Hamp- 
shire is 


Affirmed. 
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HARRISON, COLLECTOR OF INTERNAL REVE- 
NUE, v. SCHAFFNER. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 437. Argued March 4, 1941.—Decided March 31, 1941. 


The life beneficiary of a trust assigned to her children specified amounts 
in dollars from the income of the trust for the year following the 
assignment. Held that the amount assigned, which was paid by 
the trustees to the assignees, was taxable as income to the assignor. 
Revenue Act, 1928, §§ 22 (a), 161 (a), 162 (b). P. 582. 

113 F. 2d 449, reversed. 


CERTIORARI, 311 U. S. 638, to review the affirmance of 
a judgment for the above-named respondent in a suit to 
recover money exacted as taxes. 


Mr. Arnold Raum, with whom Solicitor General Biddle, 
Assistant Attorney General Clark, and Messrs. Sewall 
Key and Edward First were on the brief, for petitioner. 


Mr. Herbert A. Friedlich, with whom Messrs. Carl 
Meyer and Louis A. Kohn were on the brief, for 
respondent. 


Mr. Justice SToNE delivered the opinion of the Court. 


In December, 1929, respondent, the life beneficiary of 
a testamentary trust, “assigned” to certain of her chil- 
dren specified amounts in dollars from the income of 
the trust for the year following the assignment. She 
made a like assignment to her children and a son-in-law 
in November, 1930. The question for decision is 
whether, under the applicable 1928 Revenue Act, 45 Stat. 
791, the assigned income, which was paid by the trustees 
to the several assignees, is taxable as such to the assignor 
or to the assignees. 
The Commissioner ruled that the income was that of 
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the life beneficiary and assessed a deficiency against her 
for the calendar years 1930 and 1931, which she paid. 
In the present suit to recover the tax paid as illegally 
exacted the district court below gave judgment for the 
taxpayer, which the Court of Appeals affirmed. 113 F. 
2d 449. We granted certiorari, 311 U. 8. 638, to resolve 
an alleged conflict in principle of the decision below with 
those in Lucas v. Earl, 281 U.S. 111; Burnet v. Leininger, 
285 U. S. 136, and Helvering v. Clifford, 309 U. S. 331. 

Since granting certiorari we have held, following the 
reasoning of Lucas v. Earl, supra, that one who is en- 
titled to receive, at a future date, interest or compensa- 
tion for services and who makes a gift of it by an antici- 
patory assigninent, realizes taxable income quite as much 
as if he had collected the income and paid it over to the 
object of his bounty. Helvering v. Horst, 311 U. 8. 112; 
Helvering v. Eubank, 311 U. 8. 122. Decision in these 
cases was rested on the principle that the power to dis- 
pose of income is the equivalent of ownership of it and 
that the exercise of the power to procure its payment to 
another, whether to pay a debt or to make a gift, is 
within the reach of the statute taxing income “derived 
from any source whatever.” In the light of our opinions 
in these cases the narrow question presented by this 
record is whether it makes any difference in the applica- 
tion of the taxing statute that the gift is accomplished 
by the anticipatory assignment of trust income rather 
than of interest, dividends, rents and the like which are 
payable to the donor. 

Respondent, recognizing that the practical conse- 
quences of a gift by assignment, in advance, of a year’s 
income from the trust, are, so far as the use and enjoy- 
ment of the income are concerned, no different from 
those of the gift by assignment of interest or wages, rests 
his case on technical distinctions affecting the conveyanc- 
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ing of equitable interests. It is said that since by the 
assignment of trust income the assignee acquires an 
equitable right to an accounting by the trustee which, for 
many purposes, is treated by courts of equity as a present 
equitable estate in the trust property, it follows that each 
assignee in the present case is a donee of an interest in 
the trust property for the term of a year and is thus the 
recipient of income from his own property which is tax- 
able to him rather than to the donor. See Blair v. Com- 
missioner, 300 U. S. 5. 

We lay to one side the argument which the Govern- 
ment could have made that the assignments were no 
more than an attempt to charge the specified payments 
upon the whole income which could pass no present in- 
terest in the trust property. See Scott on Trusts, $$ 10.1, 
10.6, 29, 30. For we think that the operation of the 
statutes taxing income is not dependent upon such “at- 
tenuated subtleties,” but rather on the import and rea- 
sonable construction of the taxing act. Lucas v. Earl, 
supra, 114. 

Section 22 (a) of the 1928 Revenue Act provides, 
“* Gross income’ includes gains, profits, and income de- 
rived from .. . interest, rent, dividends, securities or 
the transactions of any business carried on for gain or 
profit, or gains or profits, and income derived from any 
source whatever.” By §§ 161 (a) and 162 (b) the tax 
is laid upon the income “of any kind of property held in 
trust,” and income of a trust for the taxable year which 
is to be distributed to the beneficiaries is to be taxed to 
them “whether distributed to them or not.” In constru- 
ing these and like provisions in other revenue acts we 
have uniformly held that they are not so much concerned 
with the refinements of title as with the actual com- 
mand over the-income which is taxed and the actual 
benefit for which the tax is paid. See Corliss v. Bowers, 
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281 U.S. 376; Lucas v. Earl, supra; Helvering v. Horst, 
supra; Helvering v. Eubank, supra; Helvering v. Clifford, 
supra. It was for that reason that in each of those cases 
it was held that one vested with the right to receive in- 
come did not escape the tax by any kind of anticipatory 
arrangement, however skillfully devised, by which he 
procures payment of it to another, since, by the exercise 
of his power to command the income, he enjoys the 
benefit of the income on which the tax is laid. 

Those decisions are controlling here. Taxation is a 
practical matter and those practical considerations which 
support the treatment of the disposition of one’s income 
by way of gift as a realization of the income to the donor 
are the same whether the income be from a trust or 
from shares of stock or bonds which he owns. It is true, 
as respondent argues, that where the beneficiary of a 
trust had assigned a share of the income to another for 
life without retaining any form of control over the in- 
terest assigned, this Court construed the assignment as a 
transfer in praesenti to the donee, of a life interest in 
the corpus of the trust property, and held in consequence 
that the income thereafter paid to the donee was taxable 
to him and not the donor. Blair v. Commissioner, supra. 
But we think it quite another matter to say that the 
beneficiary of a trust who makes a single gift of a sum 
of money payable out of the income of the trust does 
not realize income when the gift is effectuated by pay- 
ment, or that he escapes the tax by attempting to clothe 
the transaction in the guise of a transfer of trust property 
rather than the transfer of income, where that is its 
obvious purpose and effect. We think that the gift by a 
beneficiary of a trust of some part of the income derived 
from the trust property for the period of a day, a month 
or a year involves no such substantial disposition of the 
trust property as to camouflage the reality that he is 
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enjoying the benefit of the income from the trust of 
which he continues to be the beneficiary, quite as much 
as he enjoys the benefits of interest or wages which he 
gives away as in the Horst and Eubank cases. Even 
though the gift of income be in form accomplished by 
the temporary disposition of the donor’s property which 
produces the income, the donor retaining every other 
substantial interest in it, we have not allowed the form to 
obscure the reality. Income which the donor gives away 
through the medium of a short term trust created for the 
benefit of the donee is nevertheless income taxable to 
the donor. Helvering v. Clifford, supra; Hormel v. Hel- 
vering, ante, p. 552. We perceive no difference, so far as 
the construction and application of the Revenue Act is 
concerned, between a gift of income in a specified amount 
by the creation of a trust for a year, see Hormel v. Hel- 
vering, supra, and the assignment by the beneficiary of 
a trust already created of a like amount from its income 
for a year. 

Nor are we troubled by the logical difficulties of draw- 
ing the line between a gift of an equitable interest in 
property for life effected by a gift for life of a share of 
the income of the trust and the gift of the income or a 
part of it for the period of a year as in this case. “Draw- 
ing the line” is a recurrent difficulty in those fields of the 
law where differences in degree produce ultimate differ- 
ences in kind. See Jrwin v. Gavit, 268 U. S. 161, 168. 
It is enough that we find in the present case that the 
taxpayer, in point of substance, has parted with no sub- 
stantial interest in property other than the specified 
payments of income which, like other gifts of income, 
are taxable to the donor. Unless in the meantime the 
difficulty be resolved by statute or treasury regulation, 
we leave it to future judicial decisions to determine pre- 
cisely where the line shall be drawn between gifts of 
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income-producing property and gifts of income from 
property of which the donor remains the owner, for-all 
substantial and practical purposes. Cf. Helvering v. 
Clifford, supra. 

Reversed. 





UNITED STATES v. SHERWOOD. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 500. Argued March 6, 7, 1941—Decided March 31, 1941. 


A New York court, acting under authority of §795 of the New York 
Civil Practice Act, made an order authorizing a judgment creditor 
to sue under the Tucker Act, to recover damages from the United 
States for breach of its contract with the judgment debtor, the 
order directing that out of the recovery the judgment creditor should 
be entitled to a sum sufficient to satisfy his judgment with interest, 
costs, etc. The state law cited makes the judgment debtor a neces- 
sary party and authorizes him in any suit so brought to attack the 
validity of the order and of the judgment on which it is founded. 
Held: 

1. That a suit brought accordingly against the United States and 
the judgment debtor was not within the jurisdiction of the federal 
court. P. 588. 

2. A court has no jurisdiction of a suit against the United States 
to which the United States has not consented. P. 587. 

3. Jurisdiction of a federal court to award damages for breach 
of contract by the United States is defined by the Tucker Act and 
is restricted to suits against the Government alone; if adjudication 
of the plaintiff's right to maintain the suit as against a private 
party is prerequisite to its prosecution against the United States, 
the suit must be dismissed. P. 588. 

4. The Federal Rules of Civil Procedure do not authorize any 
suit against the United States to which it has not otherwise consented. 
P. 589. 

5. The Act of June 19, 1934, 48 Stat. 1064, 28 U. S. C. 723, 
authorizing this Court to prescribe rules of procedure in civil actions 
gave it no authority to modify, abridge or enlarge the substantive 
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rights of litigants or to enlarge or diminish the jurisdiction of federal 
courts. P. 590. 

6. The concurrent jurisdiction of the District Court under the 
Tucker Act does not extend to any suit which could not be litigated 
in the Court of Claims. P. 590. 

7. Waivers of sovereign immunity from suit are strictly construed. 
P. 590. 


112 F. 2d 587, reversed. 


CERTIORARI, 311 U. 8. 640, to review the reversal of a 
judgment of the District Court dismissing for want of 
jurisdiction a suit against the United States and a private 
party. 


Mr. Sidney J. Kaplan, with whom Solicitor General Bid- 
dle, Assistant Attorney General Shea, and Messrs. Melvin 
Siegel and Richard H. Demuth were on the brief, for the 
United States. 


Mr. Milton U. Copland, with whom Mr. David Mor- 
gulas was on the brief, for respondent. 


Mr. Justice Stone delivered the opinion of the 
Court. 


The New York Supreme Court, acting under authority 
of $795 of the New York Civil Practice Act, made an 
order authorizing respondent, as a judgment creditor, 
to maintain a suit under the Tucker Act of March 3, 1887, 
24 Stat. 505, § 24 (20) of the Judicial Code, 28 U. 8. C. 
$41 (20), to recover damages from the United States 
for breach of its contract with the judgment debtor. The 
question for decision is whether a United States District 
Court has jurisdiction to entertain the suit. 

The order authorized respondent, who had recovered 
a judgment against Kaiser in the New York Supreme 
Court for $5,567.22, to bring suit against the Govern- 
ment to recover for breach of its contract with Kaiser 
for the construction of a postoffice building. The order 
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directed that out of the amount recovered respondent 
should be entitled to a sum sufficient to satisfy his judg- 
ment with interest “as well as costs, disbursements and 
expenses which may be allowed by the court.” 

Respondent brought the present suit against the United 
States and Kaiser in the District Court for Eastern New 
York. By his complaint he set up the judgment and the 
order of the state court, the breach of contract by the 
United States, and the consequent damage to Kaiser in 
the sum of $14,448.49, and prayed judgment in the sum 
of $10,000. The order of the District Court dismissing 
the complaint for want of jurisdiction was reversed by 
the Circuit Court of Appeals for the Second Circuit, 
112 F. 2d 587, which held that under Rule 17 (b) of the 
Federal Rules of Civil Procedure respondent’s “capacity 
to sue’ was governed by the law of New York, which 
was his domicile; and that the order of the state court 
had conferred authority upon respondent to maintain 
the suit, the United States being a “person indebted” 
within the meaning of § 795 of the Civil Practice Act, 
which sanctions orders by the state court authorizing a 
suit by a judgment creditor against a “person . . . in- 
debted to the judgment debtor.” We granted certiorari, 
311 U.S. 640, the question of the jurisdiction of the Dis- 
trict Court under the Tucker Act being of public 
importance. 

The United States, as sovereign, is immune from suit 
save as it consents to be sued, United States v. Thompson, 
98 U.S. 486; United States v. Lee, 106 U. 8. 196; Kansas 
v. United States, 204 U.S. 331; Minnesota v. United States, 
305 U. S. 382, 387; Keifer & Keifer v. Reconstruction Fi- 
nance Corp., 306 U. S. 381, 388; United States v. Shaw, 
309 U.S. 495 (see cases cited in The Pesaro, 277 F. 473, 
474, et seq.), and the terms of its consent to be sued in any 
court define that court’s jurisdiction to entertain the suit. 
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Minnesota v. United States, supra, 388 and cases cited; 
ef. Stanley v. Schwalby, 162 U. 8. 255, 270. Jurisdiction 
to entertain suits against the United States to recover 
damages for breach of contract and certain other specified 
classes of claims was conferred on the Court of Claims by 
Act of February 24, 1855, 10 Stat. 612. With additions 
not now material, the jurisdiction was continued by para- 
graph First of the Tucker Act of March 3, 1887, 24 Stat. 
505, which, as supplemented and reénacted, is now § 145 
of the Judicial Code, 28 U.S. C. § 250. Section 2, which, 
as supplemented and reénacted, is now § 24 (20) of the 
Judicial Code, 28 U. S. C. $ 41 (20), confers jurisdiction 
on the district courts “Concurrent with the Court of 
Claims, of all claims not exceeding $10,000 founded .. . 
upon any contract, express or implied, with the Govern- 
ment of the United States, or for damages, liquidated or 
unliquidated, in cases not sounding in tort, in respect to 
which claims the party would be entitled to redress against 
the United States, either in a court of law, equity, or 
admiralty, if the United States were suable . . .” 

The Court of Claims is a legislative, not a constitutional, 
court. Its judicial power is derived not from the Judiciary 
Article of the Constitution, but from the Congressional 
power “to pay the debts . . . of the United States,” which 
it is free to exercise through judicial as well as non-judicial 
agencies. See Williams y. United States, 289 U. 8. 553, 
569, 579; Ex parte Bakelite Corporation, 279 U. 8. 438, 
452, et seq. It is for this reason, and because of the power 
of the sovereign to attach conditions to its consent to be 
sued, that Congress, despite the Seventh Amendment, 
may dispense with a jury trial in suits brought in the Court 
of Claims. McElrath vy. United States, 102 U. 8. 426; 
Williams y. United States, supra, 570, 571; Ex parte Bake- 
lite Corporation, supra, 453. 

Except as Congress has consented there is no juris- 
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diction in the Court of Claims more than in any other 
court to entertain suits against the United States, or 
for the review of its decisions by appellate courts. 
Luckenbach Steamship Co. v. United States, 272 U. S. 
533, 536, et seq. For that reason it has been uniformly 
held, upon a review of the statutes creating the court 
and defining its authority, that its jurisdiction is con- 
fined to the rendition of money judgments in suits 
brought for that relief against the United States, United 
States v. Alire, 6 Wall. 573; United States v. Jones, 131 
U. S. 1, and if the relief sought is against others than 
the United States the suit as to them must be ignored 
as beyond the jurisdiction of the court, United States v. 
Jones, supra; Lynn v. United States, 110 F. 2d 586, 588; 
Leather & Leigh v. United States, 61 Ct. Cls. 388, or if 
its maintenance against private parties is prerequisite to 
prosecution of the suit against the United States the 
suit must be dismissed. Jackson yv. United States, 27 Ct. 
Cls. 74, 84; Waite v. United States, 57 Ct. Cls. 546; 
Leather & Leigh vy. United States, supra; ef. Turner v. 
United States, 248 U.S. 354; Green vy. Menominee Tribe, 
233 U. S. 558. See Pacific Mutual Life Insurance Co. 
v. United States, 44 F. 2d 887, 888. 

We think it plain that the present suit could not have 
been maintained in the Court of Claims because that 
court is without jurisdiction of any suit brought against 
private parties and because adjudication of the right or 
capacity of respondent to proceed with the suit upon 
the contract of the judgment debtor with the United 
States is prerequisite to any recovery upon the Govern- 
ment contract. As the court below recognized, the 
judgment debtor, who is made a necessary party by § 795 
of the Civil Practice Act, in any suit brought pursuant 
to the order of the state court is entitled to attack the 
validity of the order and of the judgment on which it 
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is founded. See Nankivel v. Omsk All Russian Govern- 
ment, 237 N. Y. 150, 158; 142 N. E. 569. Adjudication 
of that issue is not within the jurisdiction of the Court 
of Claims, whose authority, as we have seen, is narrowly 
restricted to the adjudication of suits brought against 
the Government alone. 

But the question remains whether such a suit is never- 
theless within the jurisdiction conferred by the Tucker 
Act on the district courts. The Court of Appeals 
thought that the obstacles to joining private parties, as 
parties defendant, in suits against the Government are 
procedural only, and that while no procedure is provided 
whereby the Court of Claims can adjudicate the rights 
of private parties in suits against the Government, that 
court is nevertheless free to adopt such a procedure. Cf. 
28 U.S. C. § 263. In any case it thought such procedure 
has now been made applicable to suits in the district 
courts by the new rules of civil practice. It concluded 
that since the District Court under the Tucker Act has 
jurisdiction to adjudicate claims against the United 
States and by virtue of other provisions of the Judicial 
Code has jurisdiction to adjudicate the issues between 
respondent and the judgment debtor, the Rules of Civil 
Procedure authorize the exercise of both jurisdictions in 
a single suit. 

This conclusion presupposes that the United States, 
either by the rules of practice or by the Tucker Act or 
both, has given its consent to be sued in litigations in 
which issues between the plaintiff and third persons are 
to be adjudicated. But we think that nothing in the 
new rules of civil practice so far as they may be appli- 
cable in suits brought in district courts under the Tucker 
Act authorizes the maintenance of any suit against the 
United States to which it has not otherwise consented. 
An authority conferred upon a court to make rules of 
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procedure for the exercise of its jurisdiction is not an 
authority to enlarge that jurisdiction; and the Act: of 
June 19, 1934, 48 Stat. 1064, 28 U. 8. C. 723b, authoriz- 
ing this Court to prescribe rules of procedure in civil 
actions gave it no authority to modify, abridge or enlarge 
the substantive rights of litigants or to enlarge or di- 
minish the jurisdiction of federal courts. 

Nor with due regard to the words of $ 2 of the Tucker 
Act and to its legislative history can we say that the 
United States has consented to the maintenance of suits 
against the Government in the district courts which 
could not be maintained in the Court of Claims. The 
section must be interpreted in the light of its function 
in giving consent of the Government to be sued, which 
consent, since it is a relinquishment of a sovereign im- 
munity, must be strictly interpreted. Schillinger v. 
United States, 155 U. 8. 163; Price v. United States, 174 
U.S. 373; United States v. Michel, 282 U. 8. 656; United 
States v. Shaw, 309 U. 8. 495; United States v. U.S. Fi- 
delity & Guaranty Co., 309 U. 8. 506; ef. Federal Housing 
Administration y. Burr, 309 U. S. 242, 247. Seetion 2, 
authorizing suits against the Government in district 
courts, is an integral part of the statute, other sections 
of which revised and enlarged the classes of claims 
against the United States which could be litigated in 
the Court of Claims. It was the jurisdiction thus de- 
fined and established for that court which was extended 
by the section to the district courts in the specified in- 
stances, for in consenting to suits against the Govern- 
ment in the district courts, Congress prescribed that the 
jurisdiction thus conferred should be “concurrent” with 
that of the Court of Claims. 

Construing the statutory language with that conserva- 
tism which is appropriate in the case of a waiver of sov- 
ereign immunity, and in the light of the history of the 
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Court of Claims’ jurisdiction to which we have referred, 
we think that the Tucker Act did no more than authorize 
the District Court to sit as a court of claims and that the 
authority thus given to adjudicate claims against the 
United States does not extend to any suit which could not 
be maintained in the Court of Claims. See United States v. 
Jones, supra, 19; United States v. Pfitsch, 256 U. S. 547, 
550; cf. Bates Mfg. Co. v. United States, 303 U. S. 567, 
571. The matter is not one of procedure but of jurisdic- 
tion whose limits are marked by the Government’s consent 
to be sued. That consent may be conditioned, as we 
think it has been here, on the restriction of the issues to 
be adjudicated in the suit, to those between the claimant 
and the Government. The jurisdiction thus limited is 
unaffected by the Rules of Civil Procedure, which pre- 
scribe the methods by which the jurisdiction of the fed- 
eral courts is to be exercised but do not enlarge the 
jurisdiction. 

The present litigation well illustrates the embarrass- 
ments which would attend the defense of suits brought 
against the Government if the jurisdiction of district 
courts were not deemed to be as restricted as is that of 
the Court of Claims. The Government, to protect its 
interests, must not only litigate the claim upon which it 
has consented to be sued, but must make certain that 
respondent’s right, as against the judgment debtor, to 
maintain the suit is properly adjudicated. And since the 
alleged claim for damages is larger than the $10,000 juris- 
dictional amount the Government must either be subjected 
to successive suits for partial recoveries of the amount due 
or must make certain that respondent has legal authority 
to relinquish the judgment debtor’s claim in excess of 
$10,000, and that this has been accomplished by the limi- 
tation of his demand for judgment to that amount. See 
Franklin vy. United States, 308 U. S. 516; Otis Elevator 
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Co. v. United States, 18 F. Supp. 87. The Government's 
consent to litigate such issues is hardly to be inferred from 
its consent to be sued upon a claim for damages for breach 
of contract. Cf. National Surety Co. v. Washington Iron 
Works, 243 F. 260. 

Reversed. 





UNITED STATES v. CHICAGO, MILWAUKEE, ST. 
PAUL & PACIFIC RAILROAD CO. Er AL, 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 535. Argued March 10, 11, 1941 —Decided March 31, 1941. 


— 


. A railroad company whose road traverses an embankment built 
up from low-water mark in the bed of a navigable stream to a 
level above that of ordinary high water is not entitled, under the 
Fifth Amendment, to claim compensation from the United States 
for additional cost of protecting the embankment necessitated by 
the action of the Government in raising the water level above 
natural high-water mark, by means of a dam, for the purpose 
of improving navigation. So held, although the embankment. was 
remote from the natural channel and from the course of navigation 
through the pool formed by the dam and did net obstruct navi- 
gation. Pp. 593, 596. 

. United States v. Lynah, 188 U.S. 445, in part overruled. P. 597. 

. The power of the Government over navigation covers the entire 
bed of a navigable stream, including all lands below ordinary high- 
water mark. Whether title to the bed is retained by the State 
or is in the riparian owner, the rights of the title-holder are 
subservient to this dominant easement. P. 596. 

113 F. 2d 919, reversed. 


Ww nd 


CERTIORARI, 311 U.S. 642, to review the affirmance of a 
judgment on a verdict awarding compensation to the 
railroad company and to the telegraph company against 
the United States in a condemnation proceeding. 
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Assistant Attorney General Littell, with whom Solici- 
tor General Biddle and Mr. Vernon L. Wilkinson were on 
the brief, for the United States. 


Mr. A. C. Erdall, with whom Messrs. F. W. Root, A. 
N. Whitlock, and C. S. Jefferson were on the brief, for 
respondents. 


Mr. Justice Roserts delivered the opinion of the 
Court. 


The question for decision is whether the United States 
must compensate a riparian owner for injury to structures 
located between high and low water marks, where the dam- 
age is caused by the raising of the water level in a navigable 
stream for the improvement of navigation. The impor- 
tance of the question, and a conflict in the decisions of 
this court, led to the grant of certiorari. 

The tracks of the respondent railroad and the pole lines 
of the respondent telegraph company in Wabasha and 
Winona counties, Minnesota, as relocated in 1910, are, 
in part, on an embankment on the westerly side of the 
Mississippi River. The embankment was adequately rip- 
rapped, where necessary, to protect it in times of high 
water. 

In the prosecution of a project for the improvement 
of navigation the United States has been, and is, engaged 
in constructing a series of locks and dams in the upper 
reaches of the Mississippi. One of the dams authorized 
by Act of Congress ' raises the level of the river and creates 
a pool which inundates bottom lands along the west bank. 

In 1933 the Government instituted condemnation pro- 
ceedings to acquire the right to back water across the 
respondents’ right of way and against their embankment. 
Since the dam raises the water level from 5.6 to 7.5 feet 


’ Rivers and Harbors Act of July 3, 1930, ¢. 847, 46 Stat. 918, 927. 
301335°—41 88 











594 OCTOBER TERM, 1940. 


Opinion of the Court. 312 U.S. 


above ordinary high-water mark, the respondents were 
compelled at certain points to add additional riprap to 
prevent damage to their embankment. 

At the trial in the condemnation proceeding the Gov- 
ernment offered to prove that four segments of the em- 
bankment lie between the ordinary high and ordinary 
low water marks of the river; are, therefore, subject to 
the federal power to improve navigation; and that any 
injury to them by additional flooding is an incident of 
the exercise of the power and not the subject of com- 
pensation. The respondents objected to the offer as 
immaterial for the reason that neither before nor after 
the improvement did the embankment constitute an 
obstruction or menace to navigation and its maintenance 
was and is, therefore, a right of private property, the 
injury to which, in the prosecution of the federal project, 
entitled the owner to compensation. 

The District Court rejected the offer of proof. There- 
upon the Government moved to dismiss from the pro- 
ceedings all question of compensation for the four en- 
croachment areas where the embankment was claimed 
to be located between high and low water marks. The 
motion was denied. A verdict and judgment ensued for 
damages to the entire length of the embankment both 
where it was admitted to be located on fast land and 
where it was claimed to lie between high and low water 
marks. Each party appealed. Thereafter, by stipula- 
tion, all questions, except that touching the four seg- 
ments of the embankment which the Government 
claimed were located between high and low water marks, 
were eliminated from the cause. It was stipulated by 
the respondents that one of the four segments in ques- 
tion was so located, but as to the other three the parties 
are in disagreement. The Court of Appeals, for the pur- 
pose of decision, assumed that all four were so located 
but held, nevertheless, that the Government was bound 
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to compensate the respondents for damage to all of them, 
and affirmed the judgment of the District Court.’ 

Certain matters are not in dispute. The Mississippi 
River at the points in question is navigable. The re- 
spondent railroad is the riparian owner and, as such, its 
title extends to ordinary low-water mark. The natural 
channel and the course of navigation through the pool 
formed by the dam lie at a considerable distance from 
the embankment, which does not, and will not, obstruct 
or interfere with actual navigation. The lands lying 
between the embankment and the natural channel were 
lowlands which, prior to the improvement, were to a 
great extent covered with trees and scrub. 

The respondents assert that the power of the Govern- 
ment to take private lands for the improvement of navi- 
gation is confined to the natural widths, levels, and flows 
of the river and that if more is taken compensation must 
be made. Their position is that the embankment can 
be injured without compensation only if it constitutes 
an encroachment and thus a hindrance or obstruction to 
actual navigation. The Government, on the other hand, 
insists that its power is not confined to the mere making 
or clearing of channels and removing hindrances and 
obstructions to their navigation, but embraces the exer- 
cise of every appropriate means for the improvement of 
navigable capacity; and that, in the provision of any such 
means, it is entitled to deal with and alter the level of 
the stream to any extent up to ordinary high-water mark 
without being answerable to riparian owners for injury 
to structures lying below that line. 

Commerce, the regulation of which between the states 
is committed by the Constitution to Congress, includes 
navigation. “The power to regulate commerce compre- 


*113 F. 2d 919. 
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hends the control for that purpose, and to the extent 
necessary, of all the navigable waters of the United 
States which are accessible from a State other than those 
in which they lie. For this purpose they are the public 
property of the nation, and subject to all the requisite 
legislation by Congress.” * And the determination of 
the necessity for a given improvement of navigable ca- 
pacity, and the character and extent of it, is for Congress 
alone.*. Whether, under local law, the title to the bed 
of the stream is retained by the State or the title of the 
riparian owner extends to the thread of the stream, or, 
as in this case, to low-water mark,’ the rights of the title 
holder are subordinate to the dominant power of the 
federal Government in respect of navigation.® 

The power of Congress extends not only to keeping 
clear the channels of interstate navigation by the prohi- 
bition or removal of actual obstructions located by the 
riparian owner, or others, but comprehends as well the 
power to improve and enlarge their navigability.’ 

The bed of a river is “that portion of its soil which is 
alternately covered and left bare, as there may be an in- 
crease or diminution in the supply of water, and which 
is adequate to contain it at its average and mean stage 
during the entire year, without reference to the extraordi- 
nary freshets of the winter or spring, or the extreme 
droughts of the summer or autumn.” * 

The dominant power of the federal Government, as has 


* Gilman vy. Philadelphia, 3 Wall. 713, 724. 

* Scranton v. Wheeler, 179 U. 8. 141, 162. 

* Morrill vy. St. Anthony Falls Water Power Co., 26 Minn. 222; 2 
N. W. 842. 

* Gibson v. United States, 166 U. S. 269, 271, 272. 

* United States v. Chandler-Dunbar Co., 229 U. S. 53, 62; New 
Jersey v. Sargent, 169 U.S. 328, 337; United States v. Appalachian 
Electric Power Co., 311 U.S. 377. 

* Alabama v. Georgia, 23 How. 505, 515. 
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been repeatedly held, extends to the entire bed of a stream, 
which includes the lands below ordinary high-water mark. 
The exercise of the power within these limits is not an 
invasion of any private property right in such lands for 
which the United States must make compensation. The 
damage sustained results not from a taking of the riparian 
owner’s property in the stream bed, but from the lawful 
exercise of a power to which that property has always been 
subject. 

The respondents admit that this is the settled rule but 
insist that it has been applied only in cases where the 
control of the Government was exercised to extend the 
area of practicable navigation either by constructing chan- 
nels for actual use or by removing obstructions to naviga- 
tion. They assert, and the court below was of opinion, 
that United States v. Lynah, 188 U. 8. 445, and United 
States v. Cress, 243 U. 8. 316, sanction a different principle 
where the improvement consists in the raising of the level 
of a stream to the injury of structures erected by the 
riparian owner between high and low water mark. 

What was said in the Cress case must be confined to 
the facts there disclosed. In that case, the Government's 
improvement in a navigable stream resulted in the flooding 
of the plaintiff’s land in and adjacent to a non-navigable 
stream. The owners 6f the land along and under the bed 
of the stream were held entitled to compensation for the 
damage to their lands. The question here presented was 
not discussed in the opinion. 

In the Lynah case ‘the plaintiff's rice plantation was 
rendered worthless by the Government’s raising the water 
in the Savannah River. Three questions were considered 


* Scranton v. Wheeler, 179 U. S. 141, 143, 144; Greenleaf Lumber 
Co. v. Garrison, 237 U. 8. 251, 263; Willink v. United States, 240 U.S. 
572, 580; Delaware R. Co. v. Weeks, 293 F. 114, 120; Barr v. Spalding, 
46 F. 2d 798, 800; Marret v. United States, 82 Ct. Cls. 1, 13; United 
States v. Meyer, 113 F. 2d 387, 398. 
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at length by this Court: Whether the trial court (the then 
Circuit Court) had jurisdiction; whether there was a tak- 
ing of plaintiff’s property; and whether the Government 
was bound to compensate therefor. All were answered in 
the affirmative. Applying earlier decisions it was held 
that the permanent flooding of land adjacent to a stream 
in the improvement of navigation, pursuant to statutory 
authority, amounted to a taking and that the court had 
jurisdiction to award compensation upon the footing of 
an implied contract of the Government to pay for what 
it took. But as the court below points out, the quoted 
findings show, and the opinion adverted to the fact, that 
the plantation lay in part between the high and low water 
lines, and this Court held that the flooding constituted a 
taking of the whole, for which compensation was due under 
the Fifth Amendment to the Constitution. Moreover, 
three justices based their dissent largely on the fact that 
compensation was awarded for injury to lands lying below 
high-water mark. We are bound, therefore, to determine 
whether we shall follow that decision in respect of the 
issue involved in the instant case. The decision was by 
a divided court; and later, in a similar case, there was an 
affrmance by an equally divided court.” The case has 
often been cited as authority for the settled doctrine that 
an authorized taking of property for public use gives rise 
to an implied promise to pay just compensation. But we 
think this Court has never followed it as a binding deci- 
sion that compensation is due for injury or destruction 
of a riparian owner’s property located in the bed of a 
navigable stream. And we think that, so far as it sanc- 
tions such a principle, it is in irreconcilable conflict with 
our later decisions " and cannot be considered as expressing 
the law. 


United States v. Heyward, 250 U. S. 633. 
* See cases cited in Note 9 supra. 
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It is not true, as respondents maintain, that only struc- 
tures in the bed of a navigable stream which obstruct or 
adversely affect navigation may be injured or destroyed 
without compensation by a federal improvement of navi- 
gable capacity. On the contrary, any structure is placed 
in the bed of a stream at the risk that it may be so injured 
or destroyed; and the right to compensation does not de- 
pend on the absence of physical interference with naviga- 
tion. The ratio decidendi and the circumstances dis- 
closed in numerous cases lead inevitably to this conclu- 
sion.” 

The respondents claim that two of the sections of em- 
bankment in question not only are above ordinary high- 
water mark but also claim that they abut, not on the 
Mississippi River, but on a non-navigable tributary; and 
that another, though along the bank of the river, is at 
or above the ordinary high-water line. The Government 
disagrees. These issues of fact remain for solution by 
the District Court. , 

The judgment is reversed and the cause is remanded to 
the District Court for further proceedings in conformity 
with this opinion. 

Reversed. 





‘See the cases cited in Note 9, and United States v. Chandler- 





229 U.S. 82, 86-88. 
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UNITED STATES v. COOPER CORPORATION er at. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 484. Argued March 6, 1941—Decided March 31, 1941. 


1. While the United States is a juristic person in the sense that it 
can sue upon its contracts or in vindication of its property rights, 
the term “person” does not include the sovereign, in common 
usage, nor, ordinarily, when employed in statutes. P. 604. 

. The Sherman Antitrust Act, in creating new rights and reme- 

dies, allowed two classes of actions,—those made available only 

to the Government, and a right of action for treble damages 

granted to redress private injury. P. 608. 

Section 7 of the Act, granting the right of action for treble dam- 

ages, to “any person” injured in his business or property by “any 

other person or corporation” by reason of anything forbidden by the 

Act, does not give the United States a civil action for damages. 

P. 606 et seq. 

The text of the Act, taken in its natural and ordinary sense, 
makes against the extension of the term “person” to include the 
United States; and the usual aids to construction support this 
conclusion. 

114 F. 2d 413, affirmed. 


to 


o.4 
~e 
. 


CERTIORARI, 311 U. S. 639, to review the affirmance of 
a judgment of the District Court, 31 F. Supp. 848, dis- 
missing the complaint in an action by the United States 
to recover treble damages under §$ 7 of the Sherman 


Act. 


Mr. Hugh B. Coz, with whom Solicitor General Biddle 
and Assistant Attorney General Arnold were on the 
brief, for the United States. 


The words “any person,” in § 7, are broad enough to 


include the United States, because it is a juristic person 
and as such is ordinarily entitled to all legal remedies 
available to anyone else. Dugan v. United States, 3 
Wheat. 172, 181; United States v. Gear, 3 How. 120; 
Cotton v. United States, 11 How. 228, 231. 
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Section 8 was added for the purpose of making certain 
that corporations would be subject to the Act and not 
for the purpose of narrowing the scope of §7. Any other 
construction of $8 would turn words of inclusion into 
words of crippling limitation. Moreover, if Congress 
had intended to exclude the United States in § 8 it would 
have done so expressly and without ambiguity. 

Inasmuch as $7 is not limited by $8, the words “any 
person” in § 7 should be given the broad meaning which 
Congress intended. The fact that § 7 does not refer ex- 
pressly to the United States is not controlling. Stanley 
v. Schwalby, 147 U.S. 508, 517; Helvering v. Stockholms 
Enskilda Bank, 293 U. 8. 84, 91-92; Nardone v. United 
States, 302 U. 8.379. The statute is remedial and should 
be liberally construed. Because it confers a general right 
or remedy, the United States is entitled to its benefits 
even though not expressly named. Dollar Savings Bank 
v. United States, 19 Wall. 227, 239. 

The facts that the United States is the largest purchaser 
of goods in the country and that its purchases are paid for 
with public funds are persuasive reasons for giving to it 
the remedy created by $7. Experience has shown that 
the United States, like any other purchaser, can be vic- 
timized by combinations and conspiracies. The other 
remedies given by the Act to the United States in its sov- 
ereign or governmental capacity do not enable the United 
States to deal with the problem of collusive bidding nor 
do they protect it when it has been required by circum- 
stances to purchase at collusive and noncompetitive prices. 
There is no force in the argument that the remedies given 
to the United States by way of indictment or injunction 
are exclusive; those remedies cannot protect its propri- 
etary interests or compensate it for the damages which 
respondents have inflicted upon it. 

If $8 is to be regarded as limiting or qualifying § 7, 
then the words of § 8 should be construed as including the 
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United States. The United States can properly be re- 
garded as a corporation or an association existing under 
and authorized by the laws of the United States. The 
definition of “person” in § 8 is obviously drawn to include 
all kinds of corporations and associations. The purpose 
of the definition is not served by drawing artificial dis- 
tinetions between the United States and other corporations 
and associations. 

The legislative history of the antitrust laws does not 
support the conclusion that Congress intended to discrim- 
inate against the United States and to deprive it of a 
remedy open to every other juristic person. Davis vy. 
Pringle, 268 U. 8. 315, is not controlling here. There the 
United States was seeking priority in the distribution of 
the assets of an insolvent estate. Here the United States 
seeks not priority but equality of treatment with all other 
juristic persons. Furthermore, the statute involved in 
Davis v. Pringle, supra, gave to the United States a lim- 
ited right of priority and the Court regarded this cireum- 
stance as indicating that Congress did not intend to give 
any broader right of priority. Here, unless the United 
States can sue under § 7, it is without a remedy and cannot 
recover in any way for the damages which respondents 
have inflicted upon it. The subsequent legislative history 
of the Bankruptcy Act and subsequent decisions of this 
Court create grave doubt as to whether Davis v. Pringle, 
supra, lays down any principle which now possesses 
vitality. 

Failure of the United States to assert its rights under 
§ 7 is not entitled to any weight whatsoever as an admin- 
istrative interpretation of the statute. Union Stock Yard 
Co. v. United States, 308 U.S. 213, 224; Louisville & N. R. 
Co. v. United States, 282 U.S. 740, 757, 759; Kansas City 
So. Ry. Co. v. United States, 252 U.S. 147, 151. 


Mr. Luther Day, with whom Messrs. Robert Guinther, 
Lyman M. Bass, Paul H. Arthur, John C. Bruton, Jr., 
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Charles Wesley Dunn, Thurlow M. Gordon, Paul Van 
Anda, and Joseph F. Murray were on the brief, for 
respondents. 

The Government is inviting this Court, as it has unsuc- 
cessfully invited the two courts below, to undertake, as 
a judicial function, powers of legislation. 

If the United States needs any general right to sue for 
damages under the Act, it needs at most a right to sue 
for simple damages; no necessity exists to punish through 
threefold damages in addition to fines, imprisonment, in- 
junctions and forfeitures. It does not need the right to 
sue for treble damages in order to obtain desired prices 
on defense projects. The Government has in its pos- 
session weapons far more potent to achieve that result— 
as, ¢. g., its right to threaten, and if need be to use, the 
statutory right of taking over the property of a vendor 
who refuses to sell at prices deemed by the Government 
to be reasonable. Section 9 of the Act of Sept. 16, 1940, 
¢e. 720, 54 Stat. 885. 

The Government must have statutory authorization 
before it ean sue for treble damages under the Sherman 
Act. Such statutory authorization was intentionally de- 
nied by Congress. 

That authority to sue for treble damages under the 
Sherman Act is lacking, has been the view of the courts, 
the Department of Justice, and Congress, uniformly, for 
fifty years. 


Mr. Justice Roserts delivered the opinion of the 
Court. 


We took this case because it presents the important 
question whether the United States may maintain an ac- 
tion for treble damages under § 7 of the Sherman Act.’ 

The complaint charged the respondents had illegally 





* Act of July 2, 1890, c. 647, 26 Stat. 209, 210. 
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combined and conspired to fix collusive prices of articles 
purchased by the United States; alleged the money dam- 
age inflicted upon the United States thereby, and sought 
judgment for three times that amount. The District 
Court granted a motion to dismiss the complaint on the 
ground that the United States is not a person as the term 
is used in $ 7 of the Sherman Act.2. The Circuit Court of 
Appeals affirmed the judgment.’ 

Section 7 provides: 

“Any person who shall be injured in his business or 
property by any other person or corporation by reason of 
anything forbidden or declared to be unlawful by this act, 
may sue therefor in any circuit court of the United States 
in the district in which the defendant resides or is found, 
without respect to the amount in controversy, and shall 
recover three fold the damages by him sustained, and the 
costs of suit, including a reasonable attorney’s fee.” 

The United States is a juristic person in the sense that 
it has capacity to sue upon contracts made with it or in 
vindication of its property rights. The Sherman Act, 
however, created new rights and remedies which are avail- 
able only to those on whom they are conferred by the 
Act.‘ The precise question for decision, therefore, is 
whether, by the use of the phrase “any person,” Congress 
intended to confer upon the United States the right to 
maintain an action for treble damages against a violator 
of the Act. 

Since, in common usage, the term “person” does not in- 
clude the sovereign, statutes employing the phrase are 
ordinarily construed to exclude it.’ But there is no hard 


*31 F. Supp. 848. 
°114 F. 2d 413. 


* Wilder Mfg. Co. v. Corn Products Refining Co., 236 U.S. 165, 174; 


y 
Fleitmann v. Welsbach Street Lighting Co., 240 U.S. 27, 29; Geddes v. 
Anaconda Copper Mining Co., 254 U.S. 590, 593. 
* United States v. Fox, 52 N. Y. 530; Id., 94 U.S. 315, 321. 
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and fast rule of exclusion. The purpose, the subject 
matter, the context, the legislative history, and the execu- 
tive interpretation of the statute are aids to construction 
which may indicate an intent, by the use of the term, to 
bring state or nation within the scope of the law.° 

The Government admits that often the word “person” 
is used in such a sense as not to include the sovereign but 
urges that where, as in the present instance, its wider 
application is consistent with, and tends to effectuate, 
the public policy evidenced by the statute, the term should 
be held to embrace the Government. And it strongly 
urges that all the considerations which moved Congress 
to confer the right to recover damages upon individuals 
and corporations injured by violations of the Act apply 
with equal force to the United States, which, as a large 
procurer of goods and services, is as likely to be injured 
by the denounced combinations and monopolies as is a 
natural or corporate person. We are asked, in this view, 
so to construe the Act as not to deny to the Government 
what public policy is thought to require. 

Decision is not to be reached by a strict construction of 
the words of the Act, nor by the application of artificial 
canons of construction. On the contrary, we are to read 
the statutory language in its ordinary and natural sense, 
and if doubts remain, resolve them in the light, not only 
of the policy intended to be served by the enactment, 
but, as well, by all other available aids to construction. 
But it is not our function to engraft on a statute additions 
which we think the legislature logically might or should 
have made.’ 


“See Levy v. McCariee, 6 Pet. 102, 110; United States v. Freeman, 
3 How. 556, 565; Ohio v. Helvering, 292 U. 8S. 360, 370; Nardone v. 
United States, 302 U.S. 379. 

* The Pedro, 175 U. S. 354, 364; Dewey v. United States, 178 U. 8. 
510, 519, 520; Pirie v. Chicago Title & T. Co., 182 U.S. 488, 451; 
White v. United States, 191 U. S. 545, 551, 552; Ebert v. Poston, 266 
U.S. 548, 554; Helvering v. Oregon Life Ins. Co., 311 U. 8. 267, 272. 
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The recent expressions of this court in Tigner v. Texas, 
310 U.S. 141, 148, 149, warn that it is not for the courts 
to indulge in the business of policy-making in the field of 
antitrust legislation. Congress has not left us at large 
to devise every feasible means for protecting the Govern- 
ment as a purchaser. It is the function of Congress to 
fashion means to that end, and Congress has discharged 
this duty from time to time according to its own wisdom, 
Our function ends with the endeavor to ascertain from 
the words used, construed in the light of the relevant 
material, what was in fact the intent of Congress. 

1. Without going beyond the words of the section, the 
use of the phrase “any person” is insufficient to authorize 
an action by the Government. This conclusion is sup- 
ported by the fact that if the purpose was to include the 
United States, “the ordinary dignities of speech would 
have led” to its mention by name.* It is supported also 
by the collocation of the phrase in the section. The pro- 
vision is that “any person” injured by violation of the 
Act “by any other person or corporation” may maintain 
an action for treble damages against the latter. It is 
hardly credible that Congress used the term “person” in 
different senses in the same sentence. Yet, unless it did, 
the United States would not only be entitled to sue but 
would be liable to suit for treble damages. The more 
natural inference, we think, is that the meaning of the 
word was in both uses limited to what are usually known 
as natural and artificial persons, that is, individuals and 
corporations. In addition, the concluding words of the 
section give the injured party, as part of his costs, a rea- 
sonable attorney’s fee,—a provision more appropriate for 
a private litigant than for the United States. 

2. The connotation of a term in one portion of an Act 
may often be clarified by reference to its use in others. 





* Davis v. Pringle, 268 U.S. 315, 318. 
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The word “person” is used in several sections other than 
$7. In §$ 1, 2, and 3 the phrase designating those liable 
criminally is “every person who shall” ete. In each in- 
stance it is obvious that while the term “person” may well 
include a corporation it cannot embrace the United States. 
In $8 Congress attempted to make clear that the term 
“person” is to include a corporation. The provision is 
“that the word ‘person,’ or ‘persons,’ wherever used in this 
act shall be deemed to include corporations and associa- 
tions existing under or authorized by the laws of either 
the United States, the laws of any of the Territories, the 
laws of any State, or the laws of any foreign country.” 
The very fact, however, that this sweeping inclusion of 
various entities was thought important to preclude any 
narrow interpretation emphasizes the fact that if the 
United States was intended to be included Congress would 
have so provided expressly. We may say in passing that 
the argument that the United States may be treated as 
a corporation organized under its own laws, that is, under 
the Constitution as the fundamental law, seems so strained 
as not to merit serious consideration. It is fair to assume 
that the term “person,” in the absence of an indication to 
the contrary, was employed by the Congress throughout 
the Act in the same, and not in different, senses. 

3. The scheme and structure of the legislation are like- 
wise important to a proper ascertainment of its purpose 
and intent. Sections 1, 2, and 3 impose criminal sanc- 
tions for violations of the acts denounced in those sections 
respectively. Section 4 gives jurisdiction to the federal 
courts of proceedings by the Government to restrain vio- 
lations of the Act and imposes upon United States Attor- 
neys the duty to institute equity proceedings to that end. 
Section 5 regulates service in such suits. Section 6 author- 
izes seizure, in the.course of interstate transportation, of 
goods owned under any contract or pursuant to any con- 
spiracy made illegal by the statute. 
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Thus far the Act deals in detail with the criminal and 
civil remedies of the Government in vindication of the 
policy of the legislation. There follows § 7, the only other 
substantive section, giving a civil action for an injury to 
property rights. 

It seems evident that the Act envisaged two classes of 
actions,—those made available only to the Government, 
which are first provided in detail, and, in addition, a right 
of action for treble damages granted to redress private 
injury. If this be the fair construction of the Act, the 
Court’s task is finished when it gives effect to the purposes 
of the law, evidenced by the various remedies it affords 
for different situations. Though the law gave a remedy 
by way of injunction at the suit of the United States, 
we were pressed to say that a private person should have 
the same remedy. We were compelled to answer that 
Congress had not seen fit so to provide. For the like 
reasons we cannot hold that since a private purchaser is 
given a remedy for his losses in treble damages, the United 
States should be awarded the same remedy. 

4. Supplemental legislation lends support to the view 
that Congress had in mind the distinction between pub- 
lic and private remedies and did not intend to confer a 
right of action on the United States by the use of the 
phrase “any person” in § 7. The antitrust provisions of 
the Wilson Tariff Act *® follow the same pattern as the 
Sherman Act. Section 73 ** denounces combinations and 
agreements between parties importing articles from a 
foreign country and declares that every person guilty of 


* Minnesota v. Northern Securities Co., 194 U.S. 48, 71; Paine Lum- 
ber Co. v. Neal, 244 U. 8S. 459. The Act was amended to authorize 
suits for injunctions by private litigants. See the Clayton Act of 
October 15, 1914, e. 323, § 16, 38 Stat. 730, 737; 15 U.S. C. § 26. 

* Act of August 27, 1894, c. 349, 28 Stat. 509, as amended by Act 
of Feb. 12, 1913, c. 40, 37 Stat. 667; 15 U.S. C. § 8. 

"28 Stat. 570, 37 Stat. 667. 
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violation of its terms shall be punished. Section 74 con- 
fers jurisdiction upon the federal courts and authorizes 
proceedings in equity by the United States to restrain 
such acts. Section 76 provides for seizure and forfeiture 
of property imported into the United States contrary to 
law and § 77 gives an action for treble damages to any 
person against any other person or corporation in the 
exact words of § 7 of the Sherman Act. 

The antidumping provisions of the Revenue Act of 
1916 ‘* make it a criminal offense for “any person” im- 
porting articles from a foreign country to sell, or cause 
to be imported or sold, such articles within the United 
States at substantially less than the market value of such 
articles at the time of exportation in the principal mar- 
kets of the country of production, ete. They further 
declare that any person injured in his business or prop- 
erty by any violation may sue therefor in the United 
States courts and recover threefold damages and costs, 
including a reasonable attorney’s fee. It must be ob- 
vious that the United States cannot be embraced by the 
phrase “any person” there used. 

When Congress came to supplement the Sherman Act 
by the Clayton Act,** it included in the latter a signifi- 
cant section bearing upon the question under considera- 
tion. Doubts had arisen as to whether issues adjudicated 
in a criminal proceeding or a suit in equity brought by 
the United States should be taken as concluded in an ac- 
tion for treble damages subsequently brought by an 
injured party. By § 5 of the Clayton Act it was sought 
to give such adjudication that effect. The section 
provides: 

“A final judgment or decree hereafter rendered in any 
criminal prosecution or in any suit or proceeding in 


* Act of September 8, 1916, c. 463, 39 Stat. 756, 798, 15 U.S. C. 
§ 72. 
* Act of October 15, 1914, ¢. 323, 38 Stat. 730. 


$01335°—41— —39 
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equity brought by or on behalf of the United States 
under the antitrust laws to the effect that a defendant 
has violated said laws shall be prima facie evidence 
against such defendant in any suit or proceeding brought 
by any other party against such defendant under said 
laws as to all matters respecting which said judgment or 
decree would be an estoppel as between the parties there- 
to: Provided, This section shall not apply to consent 
judgments or decrees entered before any testimony has 
been taken.” 

Immediately following this provision the section con- 
tinues: 

“Whenever any suit or proceeding in equity or criminal 
prosecution is instituted by the United States to prevent, 
restrain or punish violations of any of the antitrust laws, 
the running of the statute of limitations in respect of 
each and every private right of action arising under said 
laws and based in whole or in part on any matter com- 
plained of in said suit or proceeding shall be suspended 
during the pendency thereof.” 

Here again it seems clear that Congress recognized the 
distinction between proceedings initiated by the Govern- 
ment to vindicate public rights and actions by private 
litigants for damages. 

It should be noted that $ 1 of the Clayton Act again 
defined the term “person” exactly as it was defined by § 8 
of the Sherman Act, and § 4 again enacted that any per- 
son injured by a violation might recover treble damages 
together with a reasonable attorney’s fee. 

5. There has been a considerable body of judicial ex- 
pression to the effect that $7 authorizes an action for 
damages only by private suitors and not by the Govern- 
ment.’* While none of the cases presented the exact ques- 





* Pidcock v. Harrington, 64 F. 821, 822; Lowenstein v. Evans, 69 F. 
908, 911; Greer, Mills & Co. v. Stoller, 77 F. 1, 3; City of Atlanta v. 
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tion here involved, the statements bearing on the subject 
exhibit a uniform opinion contrary to the Government's 
present contention. 

6. The legislative history is persuasive that the Sherman 
Act was not intended to give the United States a civil 
action fordamages. Senator Sherman, on March 18, 1890, 
introduced a bill which, in § 1, provided that the United 
States might bring various civil actions and, in § 2, that 
“any person” should be entitled to sue any “person” or 
“corporation” for double damages.”® 

In the discussion of the bill it was pointed out that $1 
authorized the United States to bring civil actions includ- 
ing those for simple damages and that, under § 2, private 
parties were entitled to sue for double damages. Senator 
Sherman stated that $2 gave a right to sue for double 


e 


damages only to private parties and not to the United 


Chattanooga Foundry Co., 101 F. 900, 904; Standard Sanitary Mfg. 
Co. v. United States, 226 U. 8. 20, 52; United States v. Patterson, 
201 F. 697, 714; General Investment Co. v. Lake Shore & Michigan 
So. Ry. Co., 260 U. 8. 261, 286; Glenn Coal Co. v. Dickinson Fuel Co., 
72 F. 2d 885, 889; Quemos Theatre Co. v. Warner Bros. Pictures, 
35 F. Supp. 949, 950; Tigner v. Texas, 310 U.S. 141, 148. 

” “Seetion 1: 

“. . . And the circuit court of the United States shall have original 
jurisdiction of all suits of a civil nature at common law or in equity 
arising under this section, and to issue all remedial process, orders, or 
writs proper and necessary to enforce its provisions. And the Attor- 
ney-General and the several district attorneys are hereby directed, in 
the name of the United States, to commence and prosecute all such 
cases to final judgment and execution.” 

“Section 2: 

“That any person or corporation injured or damnified by such 
arrangement, contract, agreement, trust, or combination defined in 
the first section of this Act may sue for and recover, in any court of 
the United States of competent jurisdiction, without respect to the 
amount involved, of any person or corporation a party to a combination 
described in the first section of this Act, twice the amount of damages 
sustained and the costs of the suit, together with a reasonable 
attorney's fee.” 
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States. He stated that the civil suit by the United States 
authorized by § 1 might be for an ouster of the power of 
the corporation, for damages, or in quo warranto, and 
added: “But the second section provides purely a per- 
sonal remedy, a civil suit also by citizens of the United 
States.” *® 

As is well known, after Senator Sherman’s bill had been 
amended, Senator Hoar rewrote most of the bill. In so 
doing he eliminated $1 with its provision for civil suits 
by the United States and substituted $$ 1, 2, 3, 4, and 6, 
specifying the remedies, civil, criminal, and by way of 
forfeiture, available to the United States. In that revi- 
sion he retained, with slight change, § 2 of the bill, increas- 
ing the recoverable damages to treble instead of double, 
and renumbered the section as $7. In this form the bill 
was adopted. 

As already stated, the language of § 7 of the Sherman 
Act was repeated in later statutes extending the antitrust 
laws although in the meantime this and other courts had 
expressed the view that the section accorded the Govern- 
ment no right of suit for treble damages. When the 
Clayton Act was before the Senate, Senator Culberson, 
Chairman of the Committee which reported the bill, 
enumerated the usual types of action prosecuted under 
the Sherman Act,—criminal prosecutions, suits in equity, 
and actions for damages, and stated with respect to Gov- 
ernment suits under the Sherman Act and the Clayton 
Act: “There is no suit authorized by any of these statutes 
except a criminal prosecution or a suit in equity. The 
United States does not bring a suit at law for 
damages.” ** 


* 21 Cong. Rec. 2563-2564. 

*51 Cong. Rec. 13898. Statements by members of the House 
Judiciary Committee indicate a similar view: 51 Cong. Ree. 9079, 
9490. Representative Webb the chairman of that Committee men- 
tioned the civil remedies available under the bill as treble damage 
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In 1926 the Attorney General, in response to a Senate 
Resolution asking for information with respect to cases 
instituted under the first seven sections of the Sherman 
Act, wrote: “Under Section 7, which gives to private 
persons the right to sue for injuries arising under the act, 
a number of actions have been instituted. The United 
States, however, under the statute is not a party to suits 
under that section.” ** 

Senator O'Mahoney has introduced a bill, which is 
pending as 8S. 2719, prepared jointly by him and by the 
Assistant Attorney General in charge of antitrust mat- 
ters. On June 28, 1939, the Senator stated that the pur- 
pose of the bill was to provide more effective civil reme- 
dies. In the course of his statement he said: “There is 
only one other remedy worth mentioning available un- 
der existing law to the Department of Justice—the civil 
action for an injunction. In addition, there is the action 
in damages by a private person who has been injured. 
Neither of these remedies is effective.’ He further 
stated: “The bill permits the United States, in effect, 
to bring a suit for damages against an offending corpora- 
tion and against its individual directors and officers.” ** 

7. It is significant that, in the light of the expressions 
by the courts, the supplemental legislation, and the legis- 
lative history, no action has ever been brought by the 
United States under § 7 in the fifty years during which 


actions by persons, suits by the Federal Trade Commission, suits 
by the United States for injunctions, and similar suits by persons. 
He then said “Certainly the remedies are cumulative. The remedies 
pile up, and all of the remedies are open to the individual and to 
the Government in a suit.” 51 Cong. Rec. 16276. But obviously 
he meant that the remedies given the public and the individual 
respectively were cumulative, as they clearly are; for it is plain the 
remedy given the Federal Trade Commission is not afforded to the 
individual. 
“Sen. Doc. No. 79, 69th Cong., 1st Sess., p. 1. 

“84 Cong. Rec. 8192. 
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the statute has been in force until the present action 
was instituted. Down to the close of the year 1937, 
428 criminal prosecutions and suits in equity had been 
instituted by the Government.” Down to December, 
1939, 103 civil suits had been instituted by private per- 
sons, including corporations.” In the meantime the 
World War intervened with the Government a purchaser 
of enormous quantities of material and supplies. Then, 
as now, the complaint was prevalent that agreements 
and conspiracies existed to fix and maintain prices of 
materials needed by the Government. And throughout 
the life of the legislation able and vigilant officials de- 
voted to enforcement of the policy of the Sherman Act 
have not been wanting. 

In these circumstances the conviction that no right to 
sue had been given the Government, rather than a supine 
neglect to resort to an available remedy, seems to us the 
true explanation of the fact that no such actions have 
been instituted by the United States. 

In summary, we are of opinion that the text of the 
Act, taken in its natural and ordinary sense, makes 
against the extension of the term “person” to include 
the United States, and that the usual aids to construc- 
tion, taken together, instead of inducing the contrary 
conclusion, go to support the view that Congress did 
not use the word in the sense for which the Government 
contends. 


The judgment is 
Affirmed. 





’ 


*” “Federal Antitrust Laws,” published by the Department of Jus- 


tice January 1938. 
*49 Yale Law Journal 296. 
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Mr. Justice Murpuy took no part in the considera- 
tion or decision of this case. 


Mr. Justice Buack, dissenting. 


In order to give purchasers of goods an opportunity to 
buy them at prices fixed by competitive trade, the Sher- 
man Act made it illegal to fix prices by combination or 
conspiracy. It is difficult for me to believe that Congress 
did not intend to give equal protection to all purchasers 
similarly injured. In my judgment, no language of that 
Act, nothing in its history, and no argument now presented 
for our consideration makes necessary the conclusion that 
Congress intended to discriminate in favor of some pur- 
chasers and against others. It would require clear and 
unequivocal statutory language to persuade me that Con- 
gress intended to grant a remedy to all except one of those 
who were injured by trust prices—the “all” including every 
natural and artificial person, every corporation and asso- 
ciation,’ foreign and domestic, and the single exception 


‘A 1940 report to the Senate, made by the Secretary of the Treasury 
pursuant to a Senate Resolution, revealed that the federal government 
was transacting part of its business through the medium of at least 
1469 government corporations. Senate Document No. 172, 76th Cong., 
3rd Sess., Part 1, p. 4. The judgment here does not foreclose such 
corporations from suing for damages under §7, or so I assume. If 
I am correct in my assumption, the result is that as to those purchases 
made by its corporate agencies, the Government is protected by the 
Sherman Act, while as to those purchases made by its non-corporate 
agencies, it is not so protected. A process of statutory construction 
which results in giving to government corporations a right denied to 
constitutionally authorized government departments seems to me to 
conflict with the frequently declared rule that a statute should not be 
interpreted in such way as to produce an unreasonable or unjust result. 
See United States v. American Trucking Associations, 310 U. 8. 534, 
542-543; Sorrells v. United States, 287 U. 8. 435, 446. 
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being the United States, which buys more goods and serv- 
ices than any other single purchaser.* No such clear and 
unequivocal statutory language exists. And no plausible 
reason has been hazarded to prove that the government 
as a purchaser of goods needs less protection from unlaw- 
ful combinations than do other buyers.* Many deplorable 
instances in our history, in fact, indicate the contrary. 
Congress, no doubt stimulated to action by these historical 
occurrences, has by numerous enactments recognized the 
urgent necessity for safeguarding governmental purchases 
of goods and services against unfair and collusive price- 
fixing. To that end, competitive bidding as a prerequisite 
to government contracts has been the general statutory 
rule over a long period of years, and combinations to de- 
prive the government of the advantages of such competi- 
tion have been made criminal. It is therefore strange 
indeed that the Sherman Act, the greatest of all legislative 
efforts to make competition, not combination, the law of 
trade, should now be found to afford a greater protection 
against collusive price-fixing to every other buyer in the 
United States than is afforded to the United States itself. 
So much for what seems to me to be the logical ap- 
proach to the problem, and the one that should cause 
us to say that the government can sue for damages. If, 
however, we apply familiar canons of construction, I 
think we are led to the same result. For it is a primary 
principle that a law should be construed so as to carry 


*For a recent study, see “Government Purchasing—An Economic 
Commentary,” Monograph No. 19 of the Temporary National Eco- 
nomic Committee (1940). 

*An argument is offered to the effect that the government has no 
need of a right to damages, because it has the power to bring criminal 
and injunctive proceedings. But the right to bring those proceedings 
is given to the government for the protection of the public, rather 
than for its self-protection as a purchaser. Further, criminal and 
injunctive proceedings, whatever their efficacy, do not achieve the 
object of § 7, which is to indemnify all injured purchasers. 
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out its purpose, in the light of the evil aimed at and the 
protection intended to be afforded. Here, among the 
evils legislated against was price-fixing by combination, 
and among the remedies afforded was the giving of a 
right of action to purchasers injured by prices so fixed. 
The result of this case—denying to the largest single pur- 
chaser of all goods manufactured and sold in the nation 
the protection afforded by this legislation—is to restrict 
the remedy in such way that the evil aimed at is less 
likely to be suppressed. For the construction given the 
Sherman Act, insofar as sales to the government and civil 
damages are concerned, enables those guilty of violating 
it to elude its provisions, escape its consequences, and 
defeat its objects. 

Nor do I believe that the previous failure of the Attor- 
neys General of the United States to bring actions simi- 
lar to this should be deemed a persuasive reason to read 
the government out of the Act’s benefits. The 1926 
statement of the Attorney General to the effect that 
“the United States . .. is not a party to suits under” 
$7 does not supply such a reason. For in the quoted 
statement the Attorney General did not take the posi- 
tion that the government lacked the power to sue for 
civil damages; apparently what he had reference to was 
the fact that the Sherman Act did not make the United 
States a party to actions for civil damages by private 
persons against private persons. We do not know and 
cannot possibly determine why no prior suits were insti- 
tuted for the benefit of the government. To assign rea- 
sons for such inaction is but to guess. And the guesses 
would doubtless vary almost in accordance with the pre- 
conceived notions of the guessers. But whatever might 
have been the reasons behind the government’s failure 
to sue, sure it is that the Attorney General is not the 
purchasing agent of the government. He cannot be as- 
sumed to have constant knowledge of the manifold prob- 
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lems that face those who buy the government’s supplies. 
In the final analysis, it is probably true that even an 
Attorney General who might zealously desire to enforce 
the criminal provisions of the Sherman Act would not 
likely be stimulated to institute civil proceedings for 
damages unless his attention was directed to the point 
by keenly alert and diligent purchasing agencies. To 
attempt to construe the Sherman Act by a vain effort 
to appraise the reasons responsible for the non-action of 
Attorneys General is a journey into the realm of impon- 
derables I find it unnecessary to take. I would simply 
read the Act from its language and manifest purpose as 
giving all purchasers of goads a right to sue if they have 
been injured as the result of prices held up by those 
types of unlawful combination condemned by the Act.‘ 
The principle of strict construction now adopted in 
this case, resulting as it does in denying to the govern- 
ment the benefit of § 7 of the Sherman Act, is a radical 
departure from a long established policy under which the 
courts have construed laws most liberally in order to de- 


‘Though the Act is all-inclusive in naming those who may sue for 
damages, it is not equally all-inclusive in describing those acts which 
may be regarded as unlawful combinations. This is true both because 
of the original language and objects of the Sherman Act itself, and 
because of subsequent legislation. The most notable example of 
such subsequent legislation is that portion of the Clayton Act which 
provides: “The labor of a human being is not a commodity or article 
of commerce. Nothing contained in the antitrust laws shall be 
construed to forbid the existence and operation of labor, agricultural, 
or horticultural organizations . . . or to forbid or restrain individual 
members of such organizations from lawfully carrying out the legiti- 
mate objects thereof; nor shall such organizations, or the members 
thereof, be held or construed to be illegal combinations or conspira- 
cies in restraint of trade, under the antitrust laws.” 38 Stat. 731, 
15 U.S.C. §17. See Apex Hosiery Co. v. Leader, 310 U. S. 469. 
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clare the government entitled to their benefits.’ And 
certainly it can hardly be denied that the language of the 
Act, giving all persons a right of action, should if lib- 
erally construed be held to justify suit by the United 
States. For in Cotton vy. United States, 11 How. 229, 
231, decided forty years before the Sherman Act was 
adopted, this Court said in speaking of the United 
States: “Every sovereign State is of necessity a body 
politic, or artificial person, and as such capable of mak- 
ing contracts and holding property. . . . It would pre- 
sent a strange anomaly, indeed, if, having the power to 
make contracts and hold property as other persons, 
natural or artificial, they were not entitled to the same 
remedies for their protection.” And, speaking in similar 
vein in Helvering v. Stockholms Enskilda Bank, 293 
U.S. 84, 92, after having cited Blackstone for the propo- 
sition that the sovereign is a “corporation,” and after 
having gone even beyond this to hold that the statutory 
word “resident” included the United States, the Court 
said: “This may be in the nature of a legal fiction; but 
legal fictions have an appropriate place in the adminis- 


“It is argued that if the government can sue for damages it may 
also be sued for damages. That question is not before us and 
need not be decided. Other principles will be material if such a 
question ever should be presented. See United States v. Sherwood, 
ante, p. 584; Nardone v. United States, 302 U. S. 379, 383-384; 
United States v. Knight, 14 Pet. 301, 315. Among these principles 
the most important is that of sovereign immunity. “The sover- 
eignty of the United States raises a presumption against its suability, 
unless it is clearly shown; nor should a court enlarge its liability to 
suit beyond what the language [of the statute in question] requires.” 
Eastern Transportation Co. v. United States, 272 U. S. 675, 686; 
Price v. United States, 174 U. 8. 373, 375-876; United States v. 
Sherwood, ante, 584. 
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tration of the law when they are required by the de- 
mands of convenience and justice.” ° 

These particular cases are but facets of a general rule 
that has long been accepted—the United States can 
exercise all of the legal remedies which other persons, 
bodies or associations can exercise, both at common law 
and under statutes,’ unless there is something in a 
statute or in its history to indicate an intent to deprive 
the United States of that right.“ In this case, nothing 
in the Sherman Act itself and nothing in its legislative 
history makes necessary the conclusion that Congress 
intended to withhold from the United States a remedy 
given to all other purchasers.’ Under these cireum- 
stances, it is my opinion that the judgment below should 
be reversed. 


Mr. Justice Reep and Mr. Justice DovuGuas join in 
this dissent. 


* To this statement the Court added: “If to carry out the purposes 
of a statute it be admissible to construe the word ‘person’ as including 
the United States [cases to that effect having previously been cited], 
it is hard to see why, in like circumstances, it is inadmissible to con- 
strue the word ‘resident’ as likewise including the United States.” 
Cf. Ohio v. Helvering, 292 U. 8. 360, 370-71; Stanley v. Schwalby, 
147 U. 8. 508, 517. 

*See Dugan v. United States, 3 Wheat. 172; United States v. 
Gear, 3 How. 120; Cotton v. United States, supra. Cf. Dollar Sav- 
ings Bank v. United States, 19 Wall. 227; United States v. Cham- 
berlin, 219 U. 8. 250. 

*Cf. Davis v. Pringle, 268 U.S. 315. 

* The legislative history of the Sherman Act is not enlightening on 
the question now before us. At best, all that can be said of the 
very few and scattered statements that were made on the subject 
during the debates on the Clayton Act is that they look both ways. 
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PUBLIC SERVICE COMMISSION OF MISSOURI er 
AL. v. BRASHEAR FREIGHT LINES, INC. er at. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 549. Argued March 10, 1941.—Decided March 31, 1941. 


1. A motion to assess damages in a case under Jud. Code § 266 in 
which an injunction has been dissolved and the bill dismissed should 
be determined by the District Court in the exercise of its ordinary 
jurisdiction without participation by the two additional judges. 
P. 625. 

2. A judgment of the District Court dismissing a motion to assess 
damages in a case decided by the court of three judges (Jud. 
Code § 266), is not invalidated by the fact that the two addi- 
tional judges took part in its consideration; and, though not ap- 
pealable directly to this Court, it is reviewable by the Circuit 
Court of Appeals, whose action upon it may in turn be reviewed 
here on certiorari. P. 626. 

3. In a suit by numerous carriers by truck to enjoin state officials 
from enforcing a state statute imposing license fees, wherein the 
District Court, in dissolving an injunction and dismissing the bill, 
had dismissed, without hearing its merits, a counterclaim for the 
license fees owing by the several plaintiffs, the dismissal having 
been based upon a doubt of the right of the defendants to main- 
tain such a counterclaim and having been made without prejudice 
to any right to maintain an independent suit or suits thereon,— 
held, that the ruling was not decisive of the right of defendants 
to obtain by motion at the end of the litigation an assessment 
of damages caused by the injunction, and costs. P. 626. 

4. The plaintiffs having prevented collection of lawful license fees 
on behalf of the State of Missouri through an injunction obtained 
in a suit against the State’s Attorney General, its Public Service 
Commission, and other publie agencies, charging that the fees were 
unconstitutional and that the defendants threatened to collect 
them, and many of the plaintiffs having failed before the injunc- 
tion was dissolved to deposit the fees falling due from them, as 
required by the injunction order and their injunction bonds, held : 
(1) That the plaintiffs have no standing to resist a motion for 

assessment of damages upon the ground that the statutory power 
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to collect such fees is lodged in the State Treasurer, who was not 
a party to the suit. P. 627. 

(2) Whoever has the power in Missouri to collect such license 
fees, the Attorney General has exclusive authority to bring suits 
in the name and on behalf of the State. P. 627. 

(3) The defendant officials and agencies were proper parties 
to invoke an assessment of damages on behalf of the State. 
P. 628. 

(4) The District Court, sitting in equity, has power to see 
that whatever sums are recovered go to the proper state officials. 
P. 628. 

5. The District Court abused its discretion in refusing to assess 
damages in the injunction suit, thus remitting the State and 
its officials to many actions at law against the plaintiffs, some cf 
them possibly in other States, and giving rise to serious problems 
in the apportionment of damages, including costs and expenses of 
litigation. P. 630. 

It is especially fitting that equity exert its full strength in order 
to protect from loss a State which has been injured by reason of a 
suspension of enforcement of state laws imposed by equity itself. 

114 F. 2d 1, reversed. 


CerTIORARI, 311 U. S. 642, to review a decree which 
affirmed the District Court’s denial of a motion to assess 
damages and costs in an injunction suit. 


Mr. Daniel C. Rogers, with whom Messrs. James H. 
Linton and Edgar H. Wayman were on the brief, for 
petitioners. 


Mr. Kenneth Teasdale, with whom Mr. Paul G. 
Koontz was on the brief, for respondents. 


Mr. Justice Buiack delivered the opinion of the 
Court. 


The issues in this case revolve around the power of a 
federal District Court to assess damages allegedly caused 
by a temporary injunction issued by the court but later 
dissolved on final hearing. These issues grow out of 
this situation: Respondents in this Court, seventy-six 
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individuals, partnerships, and corporations operating 
trucks as common carriers in interstate commerce, filed a 
bill in the federal District Court to enjoin petitioners 
here, Missouri officials and agencies, from’ enforcing 
against them certain allegedly unconstitutional tax and 
license features of the Missouri Bus and Truck Law.’ 
A single district judge granted a temporary restraining 
order under which respondents were required to post in- 
junction bonds and under which the contested fees were 
to be deposited with a trustee during the litigation. But 
because the bill sought to restrain state officials from 
enforcing an allegedly unconstitutional state statute, the 
case was set down for hearing before a three judge Dis- 
trict Court pursuant to § 266 of the Judicial Code as 
amended, 28 U.S. C. § 380. Petitioners, in their answer 
to respondents’ complaint, counterclaimed for fees and 
licenses the respondents had failed to pay in the past° 
and later amended the counterclaim to include amounts 
the respondents failed to deposit with the trustee during 
the litigation. Ultimately, the three judge court found 
the Bus and Truck Law constitutional, dissolved the re- 
straining order, dismissed the truck operators’ bill, and 
also ordered the counterclaim dismissed without preju- 
dice because of “serious doubt as to the right of the de- 


“Mo. Rey. Stats. (1929) § 5272, as amended by Mo. Laws (1931), 
p. 311. The Missouri officials were the Attorney General, the 
Superintendent of the State Highway Patrol, the State Highway 
Commission, and the Public Service Commission. The ground of 
attack on the statute was that it violated the Federal Constitution 
and the federal Motor Carrier Act of 1935, 49 Stat. 543, 49 U.S. C. 
$$ 301-327 (Supp. 1939). 

“Respondents denied “each and every allegation, statement and 
thing” contained in the counterclaim. Later they contended that 
it was the understanding of the parties that should the counterclaim 
become material, then this pleading could be withdrawn and “an 
opportunity to plead fully” to the counterclaim be exercised. Peti- 
tioners denied that there was any such understanding. 
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fendants to maintain” such an action. The truck opera- 
tors did not appeal from the dismissal of their bill. 
Petitioners’ attempt to bring the dismissal of their coun- 
terclaim here by direct appeal was dismissed for want 
of jurisdiction. 306 U. 8. 204. Thereupon the peti- 
tioners, on their own behalf and “in behalf of the State 
of Missouri and of the State Treasurer,” filed in the three 
judge court a motion for assessment of damages and 
costs against the truck operators and their injunction 
bond sureties. That court denied the requested relief 
on the ground that the questions presented by the mo- 
tion for damages had been ruled upon and finally deter- 
mined by the judgment dismissing the original counter- 
claim. The Circuit Court of Appeals affirmed,* but on 
a different ground. It held that the motion to assess 
damages involved issues ancillary to the original litiga- 
tion, which would require a long and complicated in- 
quiry; that such litigation is not the type for which a 
three judge court is provided; that the three judge court, 
however, did have jurisdiction to consider the motion 
if it saw fit, or to remit it to the single district judge; 
and that the action actually taken by the three judge 
court was final, since under the circumstances that court 
had not abused its discretion. We granted certiorari, 
311 U.S. 642, primarily because of the procedural im- 
portance of determining the statutory function of a three 
judge court in dealing with questions such as those here 
presented. The case as presented to us requires that 
we give consideration to these questions: 

1. Should the two additional judges, called to assist 
the district judge pursuant to § 266, have participated 
in consideration of the motion to assess damages? 

2. Was the District Court correct in holding that its 
prior denial of the counterclaim was a final adjudication 


*114 F. 2d 1. 
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of the issues presented by petitioners’ motion to assess 
damages? 

3. Were the enjoined Missouri officials and agencies, 
to whom the injunction bonds ran, proper parties to 
invoke the court’s action for assessment of damages? 

4. Did the District Court erroneously exercise its dis- 
cretionary power, by its refusal to hear and determine 
the merits of petitioners’ motion to assess damages? 

First. We are of opinion that the two judges called in 
under § 266 to assist the district judge in passing upon 
the application for injunction should not have partici- 
pated in consideration of the motion to assess damages. 
The limited statutory duties of the specially constituted 
three judge District Court had been fully performed 
before the motion for assessment of damages was filed. 
For § 266 of the Judicial Code provides for a hearing 
by three judges, instead of one district judge, only in 
connection with adjudication of a very narrow type of 
controversy—applications for temporary and permanent 
injunctions restraining state officials from enforcing state 
laws or orders made pursuant thereto upon the ground 
that the state statutes are repugnant to the Federal 
Constitution. The motion for damages raised questions 
not within the statutory purpose for which the two addi- 
tional judges had been called. Those questions were 
therefore for the consideration of the District Court in 
the exercise of its ordinary jurisdiction, and the three 
judge requirement of § 266 had no application.° 


‘See Phillips v. United States, 312 U. 8. 246; Oklahoma Gas & 
Electric Co. v. Oklahoma Packing Co., 292 U. 8. 386; Ex parte 
Public National Bank, 278 U.S. 101, 104. 

°A District Court composed of three judges under § 266 of course 
has jurisdiction to determine every question involved in the litigation 
pertaining to the prtyer for an injunction, in order that a single 
lawsuit may afford final and authoritative decision of the contro- 
versy between the parties. Railroad Commission v. Pacific Gas & 


$01335°—41——_40 
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But the fact that it was mistakenly assumed that the 
motion should be passed upon by the district judge in 
association with the two judges previously called did not 
of itself invalidate the District Court’s judgment dismiss- 
ing the motion. Though that judgment of dismissal was 
not appealable directly to this court under § 266, even 
though participated in by three judges,’ it was reviewable 
by the Circuit Court of Appeals, and since it has been so 
reviewed, the issues presented are properly before us. 

Second. The ground assigned by the District Court for 
denying the motion to assess damages was that by its 
previous dismissal of petitioners’ counterclaim it had al- 
ready ruled upon and finally determined the questions 
raised by the motion. The original counterclaim, how- 
ever, was dismissed without a hearing on the merits. 
No evidence was heard. It was dismissed, as the court 
said at the time, because of “serious doubt as to the right 
of the defendants to maintain such counterclaim,” and 
in the order of dismissal it was specified that the action 
taken was “without prejudice to the right of the defend- 
ants ... to maintain an independent action or suit 
thereon.” We need not here point out the procedural 
reasons which might have caused the “serious doubt” 
which prompted the court to dismiss the counterclaim. 
For even assuming that the court properly dismissed the 
counterclaim without a hearing on the merits, it does 
not follow that its dismissal was a final adjudication 
of either the procedural or the substantive right of peti- 
tioners to invoke the court’s jurisdiction by a motion 
to assess damages. Some of the damages asserted in the 


Electric Co., 302 U. 8. 388, 391; Sterling v. Constantin, 287 U. S. 
378, 393-394. 

*See, e. g., Public Service Commission v. Columbia Terminals Co., 
309 U.S. 620; Public Service Commission v. Brashear Freight Lines, 
306 U. S. 204, 207. Cf. Eichholz vy. Public Service Commission, 306 
U. S. 268. 
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motion—such as the costs of the litigation—were not 
asserted in the counterclaim, and such damages could not 
well have been determined until after final adjudication 
of the issues which caused the three judge court to be 
invoked. The record shows that action on the counter- 
claim was deferred pending full hearing on the consti- 
tutionality of the Missouri statute under attack. This 
postponement might well be attributed to a belief on 
the part of the court that the questions raised by the 
counterclaim were matters which could be better deter- 
mined after final determination of the issues presented 
by the original bill for injunction. The judgment dis- 
missing the motion for assessment of damages cannot be 
supported upon the ground that the issues raised by it 
had been adjudicated in the prior dismissal of the counter- 
claim. 

Third. Respondents also seek to support the court’s 
judgment upon the ground that the enjoined state off- 
cials and agencies are not the proper parties to invoke 
the court’s action for assessment of damages brought 
about by the injunction. This claim cannot be sus- 
tained. The argument on which it rests is that the 
State Treasurer, not the Public Service Commission, is 
given statutory power to collect the fees that are in part 
the basis of the motion to assess damages. But peti- 
tioners insist that the Public Service Commission actu- 
ally collects the fees under customs and rules of long 
standing, and urges that statutory authority exists for 
such action by the Commission. But whoever has the 
statutory authority to collect fees, it is not denied that 
the Missouri Attorney General, one of the enjoined and 
petitioning officials, is given exclusive authority to bring 
suit in the name of and on behalf of the state.*. And if 





"Mo. Rev. Stats. (1929) §11276. (Mo. Rev. Stats. (1939) 
§ 12901.) 
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upon a hearing damages are shown to have been suffered 
within the terms and conditions of the injunction bonds, 
the district court sitting in equity has ample power to 
see that whatever sums are recovered go to the proper 
state officials. In addition to this, respondents are in 
a poor position to argue that petitioners are not proper 
parties, for one of the grounds upon which the respond- 
ents claimed an injunction against these particular peti- 
tioners was that it was they who were threatening to 
bring actions against respondents to collect the very fees 
which are now a part of the present motion for assess- 
ment of damages. At the instance of the operators, these 
state officials were for a period of fifteen months deprived 
of all opportunity to collect any fees except those depos- 
ited with the trustees pursuant to the terms of the re- 
straining order. Petitioners’ motion alleges that many 
operators failed to comply with the conditions imposed 
by the order, and that the state has been deprived of 
fees that it would have collected but for the injunction. 
The respondents did not bring their suit nor press their 
claim upon the assumption that these officials could net 
and would not protect the interest of the state. On the 
contrary, they acted upon a directly opposite premise 
and executed bonds running to the enjoined officials in 
which they agreed to pay the damages suffered. It is 
obvious, and was obvious from the beginning, that the 
main damages would be suffered by the State of Mis- 
souri and not by these petitioners as individuals. It 
was to protect the state through its officials that the bonds 
were required. In making this requirement the court 
acted in harmony with the governing principle “that it 
is the duty of a court of equity granting injunctive relief 
to do so upon conditions that will protect all—including 
the public—whose interests the injunction may affect.” 
Inland Steel Co. v. United States, 306 U. S. 153, 157. 
Petitioners were proper parties to invoke the court’s 
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protection of the state’s interest, and we have no doubt 
but that the court can mould any decree it renders so 
as to safeguard the rights of all interested parties. 

Fourth. There yet remains the basis upon which the 
court below affirmed the District Court’s refusal to assess 
damages—that the jurisdiction to exercise this power 
is discretionary, and that refusal to exercise the power 
was not shown to be erroneous. In considering this 
question, it is of no importance that dealing with peti- 
tioners’ motion for assessment of damages would involve 
long and complicated hearings on issues inappropriate 
for decision by a three judge court. For as we have 
pointed out, the issues were appropriate for decision by 
the single judge of the district. There can be no ques- 
tion of that judge’s riglit to deal with issues such as 
those here presented. Under long settled equity prac- 
tice, courts of chancery have discretionary pewer to assess 
damages sustained by parties who have been injured 
because of an injunctive restraint ultimately determined 
to have been improperly granted. Russell v. Farley, 105 
U.S. 433, 444 ef seq.; Pease y. Rathbun-Jones Engineering 
Co., 243 U. 8. 273, 279. This power is, as stated, dis- 
cretionary; there are of course cases where the Chancellor 
might properly conclude that parties should be remitted 
to an action at law. But this is not one of those cases. 
If petitioners had to bring actions at law, each of the 
seventy-six respondents might have to be made a defend- 
ant ina separate action. There is a controversy between 
the parties as to whether or not all of these respondents 
could be sued or served in the State of Missouri; to be 
compelled to sue some of them elsewhere would work 
a hardship on the state. In addition to this, part of 
the damages for which petitioners seek recovery is made 
up of various items of cost and expense incurred in the 
litigation; if petitioners succeed on the merits, there 
might conceivably be serious problems raised by the 
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seventy-six respondents as to the portion of damages 
fairly attributable to each—a problem peculiarly appro- 
priate to equity, and preéminently adapted to settlement 
by a single court. Here, respondents joined themselves 
together in order jointly to restrain petitioners; they 
executed joint bonds; and they invoked the action of 
equity which has traditionally exerted its power not 
merely to assess damages caused by improvident injunc- 
tions but also to prevent the harmful consequences of 
an unnecessary multiplicity of causes of action. The 
circumstances of this case call so strongly for an assess- 
ment by equity that we think the court erred in dismiss- 
ing the motion for assessment of damages. And it is 
especially fitting that equity exert its full strength in 
order to protect from loss a state which has been injured 
by reason of a suspension of enforcement of state laws 
imposed by equity itself The judgment of the court 
below is reversed and the cause is remanded for proceed- 
ings before a single district judge in conformity with this 
opinion, 

Reversed and remanded. 





MOORE v. ILLINOIS CENTRAL RAILROAD CO. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT. 


No. 550. Argued March 12, 1941—Decided March 31, 1941. 


1. A ruling by the state supreme court made on review of the first 
trial of an action on contract and determining the applicable state 
statute of limitations must be followed by the federal courts on a 
second trial, after removal, in the absence of any intervening change 
by legislation or by ruling of the state supreme court. P. 633. 


“Cf. United States v. Morgan, 307 U.S. 183, 197; Inland Steel Co. 
v. United States, 306 U. S. 153, 158; Arkadelphia Milling Co. v. 
St. Louis Southwestern Ry. Co., 249 U.S. 134, 145-146. 
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2. Although a state supreme court considers itself free, on a second 
trial, to reconsider and overrule interpretations of state law made 
on the first review, the Circuit Court of Appeals upon review follow- 
ing a second trial, after removal, is nevertheless bound by the state 
court’s interpretations. P. 633. 

3. The right of a workman to sue a railroad company for wrongful 
discharge is not dependent upon prior exhaustion of his adminis- 
trative remedies under the Railway Labor Act. P. 634. 

112 F. 2d 959, reversed; judgment of the District Court, 24 F. Supp. 
731, affirmed. 


CERTIORARI, 311 U. S. 643, to review a judgment of the 
Circuit Court of Appeals reversing a judgment recovered 
by the plaintiff in the District Court in an action against 
a railroad company for wrongful discharge from employ- 
ment. 


Messrs. George Butler and Garner W. Green submitted 
for petitioner. 


Mr. James L. Byrd, with whom Messrs. Clinton H. Mc- 
Kay, E. C. Craig and V. W. Foster were on the brief, for 
respondent. 


Solicitor General Biddle and Mr. Robert L. Stern filed 
a brief on behalf of the United States, as amicus curiae, 
submitting views of the construction of the Railway 
Labor Act, as amended, 


Mr. Justice Buack delivered the opinion of the Court. 


We granted certiorari in this case, 311 U. S. 643, to 
review a judgment in which the Circuit Court of Ap- 
peals applied a Mississippi statute of limitations con- 
trary to the Mississippi Supreme Court’s application of 
the same statute to the same plea in the same case. 
Compare Moore. yv. Illinois Central Railroad Co., 180 
Miss. 276; 176 So. 593, with JIlinois Central Railroad 
Co. v. Moore, 112 F. 2d 959. 
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Petitioner Moore, a member of the Brotherhood of 
Railroad Trainmen, brought suit for damages against 
respondent railroad company in a Mississippi state court, 
claiming that he had been wrongfully discharged con- 
trary to the terms of a contract between the Trainmen 
and the railroad, a copy of the contract being attached 
to the complaint as an exhibit. Petitioner alleged that 
as a member of the Trainmen he was entitled to all the 
benefits of the contract. Judgment on the pleadings 
was rendered against Moore by the trial court. Upon 
appeal the Mississippi Supreme Court reversed and re- 
manded. One of the railroad’s pleas was that the con- 
tract of employment between Moore and the railroad 
was verbal, rather than written, and that any action 
thereon was therefore barred by the three year statute of 
limitations provided by § 2299 of the Mississippi Code 
of 1930. With reference to this plea the Mississippi 
Supreme Court said: “The appellant’s suit is not on a 
verbal contract between him and the appellee, but on a 
written contract made with the appellee, for appellant’s 
benefit, by the Brotherhood of Railroad Trainmen; con- 
sequently, section 2299, Code of 1930, has no application, 
and the time within which appellant could sue is six 
years under section 2292, Code of 1930.” Moore v. IIli- 
nois Central R. Co., supra, 291. 

After the remand by the Mississippi Supreme Court, 
Moore amended his bill to ask damages in excess of 
$3000, and the railroad removed the case to the federal 
courts. The District Court, considering itself bound by 
state law, held that the Mississippi three year statute 
of limitations did not apply,’ but on this point the Cir- 
cuit Court of Appeals reversed,’ declining to follow the 


*24 F. Supp. 731. 
*112 F. 2d 959. 
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Mississippi Supreme Court’s ruling. Calling attention 
to the fact that the Mississippi Supreme Court does not 
regard itself as bound by a decision upon a second ap- 
peal, the Circuit Court of Appeals (one judge dissenting) 
said: “Since the removal of the case to the federal court 
this court stands in the place of the Supreme Court of 
Mississippi and with the same power of reconsideration.” 
But the Circuit Courts of Appeals do not have the same 
power to reconsider interpretations of state law by state 
courts as do the highest courts of the state in which a 
decision has been rendered. The Mississippi Supreme 
Court had the power to reconsider and overrule its for- 
mer interpretation, but the court below did not. And in 
the absence of a change by the Mississippi legislature, 
the court below could reconsider and depart from the 
ruling of the highest court of Mississippi on Mississippi’s 
statute of limitations only to the extent, if any, that 
examination of the later opinions of the Mississippi Su- 
preme Court showed that it had changed its earlier in- 
terpretation of the effect of the Mississippi statute. 
Wichita Royalty Co. v. City National Bank, 306 U. S. 
103, 107; cf. West v. American Telephone & Telegraph 
Co., 311 U.S. 223; Fidelity Union Trust Co. v. Field, 311 
U. 8. 169. But the court below did not rely upon any 
change brought about by the Mississippi legislature or 
the Mississippi Supreme Court. On the contrary, it con- 
cluded that it should reéxamine the law because there 
was involved the interpretation and application of a 
collective contract of an interstate railroad with its em- 
ployees. The court below also based its failure to follow 
the Mississippi Supreme Court’s decision in Moore’s 
case on the ground that in an earlier case the Mississippi 
Supreme Court had said that the three year statute ap- 
plied unless a contract was “wholly provable in writing,” 
a situation which the court below did not think existed 
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here.” But even before the decision in Erie R. Co. v. 
Tompkins, 304 U.S. 64, the federal courts applied state 
statutes of limitations in accordance with the interpre- 
tations given to such statutes by the states’ highest 
courts. As early as 1893, this Court said: “The construe- 
tion given to a statute [of limitations] of a State by the 
highest judicial tribunal of such State is regarded as a 
part of the statute, and is as binding upon the courts 
of the United States as the text. If the highest judicial 
tribunal of a State adopt new views as to the proper con- 
struction of such a statute, and reverse its former de- 
cisions, this court will follow the latest settled adjudi- 
cations.” * It was error for the court below to depart 
from the Mississippi Supreme Court’s interpretation of 
the state statute of limitations. 

But respondent says that there is another reason why 
the judgment in its favor should be sustained.’ This 
reason, according to respondent, is that both the District 
Court and the Circuit Court of Appeals erred in failing 
to hold that Moore’s suit was prematurely brought be- 
cause of his failure to exhaust the administrative reme- 
dies granted him by the Railway Labor Act, 44 Stat. 
577, as amended, 48 Stat. 1185, 45 U. S. C. $151, et seq. 
But we find nothing in that Act which purports to take 
away from the courts the jurisdiction to determine a 
controversy over a wrongful discharge or to make an 
administrative finding a prerequisite to filing a suit in 
court. In support of its contention, the railroad points 
especially to § 153 (1), which, as amended in 1934, pro- 


* City of Hattiesburg vy. Cobb Bros. Construction Co., 174 Miss. 20; 
163 So. 676. 

* Bauserman vy. Blunt, 147 U. 8. 647, 654, quoting from Leffingwell 
v. Warren, 2 Black 599, 603. And see Balkam v. Woodstock Iron Co.. 
154 U.S. 177, 187. 

° Cf. Helvering v. Gowran, 302 U. 8. 238. 
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vides that disputes growing out of grievances or out of 
the interpretation or application of agreements “shall 
be handled in the usual manner up to and including the 
chief operating officer of the carrier designated to handle 
such disputes; but, failing to reach an adjustment in 
this manner, the disputes may be referred by petition 
of the parties or by either party to the appropriate divi- 
sion of the Adjustment Board with a full statement of 
the facts and all supporting data bearing upon the dis- 
putes.” And in connection with this statutory language 
the railroad also directs our attention to a provision in 
the agreement between the Trainmen and the railroad— 
a provision authorizing Moore to submit his complaint 
to officials of the railroad, offer witnesses before them, 
appeal to higher officers of the company in ease the 
decision should be unsatisfactory, and obtain reinstate- 
ment and pay for time lost if officials of the railroad 
should find that his suspension or dismissal was unjust. 
It is to be noted that the section pointed out, § 153 (i), 
as amended in 1934, provides no more than that dis- 
putes “may be referred ...to the... Adjustment 
Board...” It is significant that the comparable sec- 
tion of the 1926 Railway Labor Act (44 Stat. 577, 578) 
had, before the 1934 amendment, provided that upon 
failure of the parties to reach an adjustment a “dispute 
shall be referred to the designated Adjustment Board 
by the parties, or by either party ...” This difference 
in language, substituting “may” for “shall,’ was not, 
we think, an indication of a change in policy, but was 
instead a clarification of the law’s original purpose. For 
neither the original 1926 Act, nor the Act as amended in 
1934, indicates that the machinery provided for settling 
disputes was based on a philosophy of legal compulsion. 
On the contrary, the legislative history of the Railway 
Labor Act shows a consistent purpose on the part of 
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Congress to establish and maintain a system for peaceful 
adjustment and mediation voluntary in its nature.* The 
District Court and the Cireuit Court of Appeals properly 
decided that petitioner was not required by the Railway 
Labor Act to seek adjustment of his controversy with 
the railroad as a prerequisite to suit for wrongful dis- 
charge. But, for failure to follow state law on the state 
statute of limitations, the judgment of the Circuit Court 
of Appeals is reversed; the judgment of the District 


Court is affirmed. 
Reversed. 


Mr. Justice FRANKFURTER concurs in the result. 





HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. ESTATE OF ENRIGHT er at. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


No. 436. Argued March 4, 1941—Decided March 31, 1941. 


Section 42 of the Revenue Act of 1934 permits the inclusion, as accru- 
able items, in a decedent’s gross income for the period ending with 
his death, of his share of the profits earned, but not yet received, 
by a partnership, although both the decedent and his firm kept their 
accounts and made their income tax reports on a calendar year cash 
receipts and disburseinents basis. P. 640. 

So held of a deceased member of a law firm in respect of his share 
of the earned portion of the estimated receipts from the unfinished 
business of the firm, valued as of the date of his death. 

112 F. 2d 919, reversed. 


CERTIORARI, 311 U. S. 638, to review the reversal of a 
decision of the Board of Tax Appeals sustaining a 
deficiency assessment. 


* See, e. g., H. Rep. No. 328, 69th Cong., 1st Sess., p. 4. 
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Mr. Gordon Tweedy, with whom Solicitor General Bid- 
dle, Assistant Attorney General Clark, and Messrs. Sewall 
Key and Morton K. Rothschild were on the brief, for 
petitioner. 


Mr. James D. Carpenter, Jr., for respondents. 


Mr. Harold S. Deming filed a brief on behalf of the 
Estate of Charles 8S. Haight, as amicus curiae, urging 
affrmance. 


Mr. Justice Reep delivered the opinion of the Court. 


Certiorari was granted to review the judgment below’ 
beeause of a conflict between it and Pfaff v. Commis- 
sioner® in the Second Circuit. The issue is whether 
§ 42 of the Revenue Act of 1934° permits the inclusion, 
as accruable items, in a decedent’s gross income for the 
period ending with his death, of his share of the profits 
earned, but not yet received, of a partnership, when both 
the decedent and the partnership reported income on a 
cash receipts and disbursements basis. 

Respondents are the executors of John M. Enright, an 
attorney and member of a law partnership in New Jersey. 
Both Mr. Enright and his firm kept their accounts and 
made their income tax report on a calendar year cash 
receipts and disbursements basis. He died, testate, No- 

*112 F. 2d 919. 

*113 F.2d 114. See Pfaff v. Commissioner, post, p. 646. 

*48 Stat. 680, c. 277: “Sec. 42. Period in which Items of Gross 
Income Included. The amount of all items of gross income shall 
be included in the gross income for the taxable year in which received 
by the taxpayer, unless, under methods of accounting permitted 
under section 41, any such amounts are to be properly accounted 
for as of a different period. In the case of the death of a taxpayer 
there shall be included in computing net income for the taxable 
period in which fails the date of his death, amounts accrued up 
to the date of his death if not otherwise properly includible in 
respect of such period or a prior period.” 
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vember 19, 1934. The partnership agreement provided 
for the termination of the partnership on the death of 
any partner and that his estate should have his partner- 
ship percentage in the “net monies then in the treasury 
of the firm, plus his like percentage in the outstanding 
accounts and the earned proportion of the estimated 
receipts from unfinished business.” The will directed 
that the valuation for the purpose of closing out the 
partnership should be made by his senior surviving part- 
ner, Mr. James D. Carpenter, and by agreement between 
Mr. Carpenter and the executors a valuation was made 
of these items as of the date of death for use in the 
federal estate tax and New Jersey inheritance tax re- 
turns, with the further understanding that the surviving 
partners would pay over to the executors whatever was 
ultimately realized out of the valued assets. 

Pursuant to this arrangement the interest of Mr. En- 
right in the uncollected accounts was valued at $2,055.55 
and in the unfinished work at $40,855.77. These sums 
were reported as assets in the estate and inheritance tax 
returns but were not included in the income tax return 
made for the decedent for 1934, nor were the sums de- 
rived from these assets reported in the estate’s income 
tax for 1934 or later years. 

The Commissioner assessed a deficiency because he 
included in the decedent’s return for 1934, under the 
claimed authority of § 42, supra note 3, the items of ac- 
counts and unfinished work. Respondents appealed to 
the Board of Tax Appeals. The Board decided‘ that 
the evidence did not show the situation of the unfinished 
work in sufficient detail to enable the Board to determine 
independently that it was not accruable. The accounts 


‘August 28, 1939, by memorandum opinion. Cf. Lillian O. Fehr- 
man, Executrix, 38 B. T. A. 37. 
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receivable were held accruable. This left the Commis- 
sioner’s assessment intact. 

On appeal the Circuit Court of Appeals reversed the 
Board. It was of the opinion that the partnership was a 
tax computing unit separate from its members and that 
$ 42 had the effect of placing the decedent “upon an 
accrual basis at the date of his death.” Consequently 
his return should be made as it would have been made 
if the deceased used the accrual method. The Court 
then reasoned that the requirement of § 182 of the Rev- 
enue Act of 1934, including a partner’s distributive share 
of the partnership earnings, whether distributed or not, 
in the partner’s computation of his own net income, put 
a partner on an accrual basis in accounting for partner- 
ship earnings, irrespective of § 42. Consequently § 42 
was held not to affect the partnership accounting prac- 
tices. It was further determined that it was the right 
to receive payment which made an earning accrue and 
that, as Mr. Enright under the partnership agreement had 
no right to receive anything from the firm except his 
proportionate share of the cash receipts, these cash re- 
ceipts were all that “accrued” to him before his death. 

The last sentence of § 42 which requires the inclusion 
of “amounts accrued up to the date of his death” in com- 
puting net income for the period in which his death falls 
was added by the 1934 Revenue Act.° The reports 
recommended its addition because the “courts have held 
that income accrued by a decedent on the cash basis 
prior to his death is not income to the estate, and under 
the present law, unless such income is taxable to the 
decedent, it escapes income tax altogether.” *° So § 42 

“Cf. Revenue Act of 1932, 47 Stat. 169, c. 209, § 42. 

*H. Rep. No. 704, 73rd Cong., 2nd Sess., p. 24; S. Rep. No. 558, 
3rd Cong., 2nd Sess. p. 28. 


es > 


This situation followed the decision of the Court of Claims in 
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was drawn to require the inclusion of all amounts ac- 
crued to the date of death “regardless of the fact that he 
may have kept his books on a cash basis.”’ With the 
declared purpose of Congress in mind, we proceed to 
examine the meaning of the section. 

As the questioned items of unfinished work appear in 
the partnership accounts, we must determine whether 
such earnings, even if accruable, are includible in the 
partner’s return for 1934. Respondent argues, as the 
Circuit Court of Appeals held, that § 182° accrues, with- 
out any effect from the language of § 42, all the earnings 
that are includible in a partner’s return, and that since 
the partnership method of keeping its books did not treat 
unfinished business as receipts, only the earnings actually 
collected are a part of the partner’s distributive share 
under § 182. 

We think such a conclusion is erroneous. The partner- 
ship agreement and the subsequent arrangement between 
the executors and the surviving partners called for a valu- 


Nichols v. United States, 64 Ct. Cls. 241. A decedent on the cash 
basis was a member of a partnership dissolved by his death. Com- 
missions earned before death but unpaid to the partnership were 
valued in the estate tax and collected by the partnership after death 
for payment to the executors. The Court of Claims held sums paid 
the executors were part of the corpus and not income. 

The Board of Tax Appeals followed the reasoning of the Court 
of Claims. William G. Frank, Adm., 6 B. T. A. 1071; E. S. Heller, 
Exec., 10 B. T. A. 53; George Nichols, Exee., 10 B. T. A. 919; 
Estate of A. Plumer Austin, 10 B. T. A. 1055; William K. Vander- 
bilt, Exece., 11 B. T. A. 291; J. Howland Auchincloss, Exec., 11 
B. T. A. 947; William P. Blodget, Exec., 13 B. T. A. 1243; Jackson 
B. Kemper, Adm., 14 B. T. A. 931; Maurice L. Goldman, 15 
B. T. A. 1341. 

*H. Rep. supra. 

*“Sec. 182. Tax of Partners. There shall be included in comput- 
ing the net income of each partner his distributive share, whether 
distributed or not, of the net income of the partnership for the 
taxable year.” 
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ation on Mr. Enright’s death and a dissolution as of that 
day. This necessitated an accounting of partnership 
earnings for this period. By the terms of the agreement, 
as would have been necessary anyway, the earned pro- 
portion of the unfinished business was to be valued to 
determine the decedent’s interest in the partnership as- 
sets.” Assuming at this point that the unfinished busi- 
ness is accruable, this accounting as of the time of death 
would show the partnership income for the taxable year 
of the partnership. As the net income of the partner- 
ship is to be accounted for in the deceased partner’s 
return, without consideration of the period over which 
the income is earned, the fact that the payment for the 
unfinished business will not be collected until another 
taxable year is immaterial. “Circumstances wholly for- 
tuitous may determine the year in which income, when- 
ever earned, is taxable.” The “distributive share” re- 


*We do not consider or decide whether this accounting for a 
fractional year may affect the individual returns of surviving part- 
ners. Neither do we appraise the effect of argeements for continua- 
tion of an interest in the partnership after death. See Bull v. United 
States, 295 U. S. 247. 

If the partnership had been upon an accrual basis which treated 
accounts as accrued upon a determination of the amount of fees, 
it may be that a decedent’s interest would not be distributable until 
a later year. It might then be income to the estate, even though 
the value of the right to receive it was included in the estate return. 
A conclusion as to this is unnecessary and is pretermitted. Cf. note 
23, the cases cited in note 6 and Bull v. United States, 295 U. 8. 247, 
255, 256-57. 

” “Spc. 48. Definitions. When used in this titl— 

“(a) Taxable Year—‘Taxable year’ means the calendar year, or 
the fiscal year ending during such calendar year, upon the basis of 
which the net income is computed under this Part. “Taxable year’ 
includes, in the case of a return made for a fractional part of a year 
under the provisions of this title or under regulations prescribed by 
the Commissioner with the approval of the Secretary, the period for 
which such return is made.” 

* Guaranty Trust Co. v. Commissioner, 303 U. S. 493, 498. 
301335°—41——41 
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ferred to in § 182 does not mean available in eash for 
payment to the partner. It means only that gains at- 
tributable to the partner’s interest in the firm were 
earned. Partnership returns may be made on a different 
basis of computation than those of the members.” Thus 
because of the partnership arrangement and agreement, 
the value of the unfinished business must be determined 
as of the date of death. Further, the result, under the 
assumption here that it is an accrual, is a distributive 
share and is to be carried into the partner’s return. Re- 
spondent’s argument that the requirement of § 182, in- 
cluding all distributable shares in the partner’s return, 
puts all partnership returns on the accrual basis fails 
to give weight to the fact that a partnership on the 
cash method shows only cash receipts as a partner’s dis- 
tributive share. The requirement to account for a dis- 
tributive share, although the share is actually not distrib- 
uted, is not a requirement to account for partnership 
income on an accrual basis. Since a partner’s return of 
his partnership earnings would vary, dependent upon 
whether the partnership used the cash or accrual method 
of accounting, we do not agree with respondent’s 
suggestion. 

We turn now to whether this valuation of the dece- 
dent’s interest in the partnership is an accrual of income 
which must be reflected in the income tax or a valuation 
of assets only reflected in estate or inheritance reports. 
This partnership uses the cash receipts method. There 
was no customary accounting system to determine 
whether the value of services rendered should be accrued 
before payment. Under such circumstances, we are of the 
view that items of partnership income properly accrued 
should be included in the income tax return of the de- 
ceased partner. This will cause the accrued items of 


“ Truman y. United States, 4 F. Supp. 447; §§ 183 and 187. 
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partnership returns to be included in the income tax 
return of a deceased partner, whether the partnership 
method is accrual or cash.“ Furthermore, an accrual 
of compensation for the unfinished business seems sound 
in view of the purpose of the enactment of § 42. 

The meaning of “amounts accrued up to the date of 
his death” is clear as to fixed rent, interest, salary or 
wages for personal services and other similar income 
which may readily be attributed to a particular period. 
There are like deductions such as interest and taxes."* 
The uncertainty as to the meaning arises in the field of 
personal service from items which cannot be accounted 
for on a basis of successive equal units of time. Exam- 
ples of the difficulty are the value, prior to a successful 
result, of services rendered on a contingent basis, done 
on a quantum meruit whether that would or would not 
vary with the outcome, or exploratory or preliminary 
steps looking towards final accomplishment. 

While “accrue” and its various derivatives are not 
new to the nomenclature of accounting or taxation, its 
use has not sufficed to build it into a word of art with a 
definite connotation when employed in describing items 
of gross income. The 1913 Act’ put the taxpayer on an 
actual cash receipt and disbursement basis. The 1916 
Act" gave the taxpayer the option of reporting on either 
the cash or accrual basis and the 1918 Act limited the 
return to the method of accounting regularly employed 
unless otherwise directed by the Commissioner of In- 
ternal Revenue.” A similar provision covers the year 


" The inevitable variations of “accrued” which depend upon estab- 
lished accounting practice do not destroy the principle. 

“Cf. United States v. Anderson, 269 U. 8S. 422. 

5 38 Stat. 114 at 166. 

39 Stat. 756, §§8 (g) and 13 (d). 
40 Stat. 1057, § 212 (b). 
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here in question."* That the meaning to be attributed 
to “accrued” as used in § 42 is to be gathered from its 
surroundings is emphasized by § 48, Definitions, which 
says: 

“(e) Paid, Incurred, Accrued.—The terms ‘paid or in- 
curred’ and ‘paid or accrued’ shall be construed according 
to the method of accounting upon the basis of which the 
net income is computed under this part.” * 

It is to be noted that no change was made by the 1934 
Act in the § 48 definition of “accrued.” * Yet, it is ob- 
vious that the definition is inapplicable since a taxpayer 
on a cash basis cannot have a “method of accounting” 
by which the meaning of accrual is fixed. Consequently 
it is beside the point to give weight to provisions of the 
regulations or accounting practices which do not recog- 
nize accruals until a determination of compensation.” 
Such provisions when applied bring the income into suc- 
ceeding years. It has been frequently said, and cor- 
rectly, that § 42 was aimed at putting the cash receipt 
taxpayer on the accrual basis.” But that statement 
does not answer the meaning of accrual in this section. 
Accounts kept consistently on a basis other than cash 
receipts might treat accruals quite differently from a 
method designed to reflect the earned income of a cash 
receipt taxpayer. Accruals here are to be construed in 
furtherance of the intent of Congress to cover into in- 
come the assets of decedents, earned during their life 


'* 48 Stat. 680, § 42. 

” Cf. Ernest M. Bulli, Exec., 7 B. T. A. 993, 995. 

“Cf. § 48 (c) of the Revenue Act of 1932, 47 Stat. 188. 

* Regulation 86, Art. 42-1. 

* Lillian O. Fehrman, Exec., 38 B. T. A. 37; Estate of Wilton J. 
Lambert, 40 B. T. A. 802, 806; Estate of G. Perey McGlue, 41 
B. T. A. 1186, 1193; Enright v. Commissioner, 112 F. 2d 919, this 
case below. 
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and unreported as income, which on a cash return, would 
appear in the estate returns. Congress sought a fair 
reflection of income.”* 

Accrued income obviously connotes more than interest. 
In United States v. American Can Co.,** this Court ap- 
proved an accrual basis where “pecuniary obligations to 
or by the Company were treated as if discharged when 
incurred.” In United States v. Anderson * accruals of 
fixed annual charges, e. g., taxes payable in another year, 
were permitted against determinable gross income. 
“Keeping accounts and making returns on the accrual 
basis, as distinguished from the cash basis, import that 
it is the right to receive and not the actual receipt that 
determines the inclusion of the amount in gross in- 
come.” ** The completion of the work in progress was 
necessary to fix the amount due but the right to pay- 
ment for work ordinarily arises on partial performance. 
Accrued income under § 42 for uncompleted operations 
includes the value of the services rendered by the de- 
cedent, capable of approximate valuation, whether based 
on the agreed compensation or on quantum meruit. 
The requirement of valuation comprehends the elements 
of collectibility.°”. The items here meet these tests and 
are subject to accrual. 


“Tt is immaterial that all possibility of escaping an income tax 
is not barred, as for instance the increased value of asset items in an 
estate return. Act, 113 (a) (5) “. . . the entire field of proper legis- 
lation [need not] be covered by a single enactment.” Rosenthal v. 
New York, 226 U.S. 260, 271; ef. Keokee Coke Co. v. Taylor, 234 
U. §. 224, 227. 

#980 U. 8. 412, 417. 

* 269 U. S. 422, 437. 

* Spring City Co. v. Commissioner, 292 U. S. 182, 184; Guaranty 
Trust Co. v. Commissioner, 303 U. 8. 493, 498. 

“Cf. Parlin, Accruals to Date of Death, 87 U. of Pa. L. Rev. 294, 
301; Farrand & Farrand, Treatment of Accrued Items on Death, 13 
So. Cal. L. Rev. 431. 
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The judgment of the Circuit Court of Appeals is re- 
versed and the decision of the Board of Tax Appeals 


affirmed. 


Reversed. 





PFAFF er at., EXECUTORS, v. COMMISSIONER 
OF INTERNAL REVENUE. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 479. Argued March 4, 5, 1941—Decided March 31, 1941. 


Decided upon the authority of Helvering v. Estate of Enright, ante, 
p. 636. P. 647. 
113 F. 2d 114, affirmed. 


CERTIORARI, 311 U. S. 639, to review a judgment which 
affirmed a decision of the Board of Tax Appeals sustain- 
ing a deficiency assessment. 


Mr. Laurence Sovik for petitioners. 


Mr. Gordon Tweedy, with whom Solicitor General 
Biddle, Assistant Attorney General Clark, and Messrs. 
Sewall Key and Morton K. Rothschild were on the brief, 
for respondent. 


Mr. Justice Reep delivered the opinion of the 
Court. 


This case presents the same question as Helvering v. 
Estate of Enright, ante, p. 636. Petitioners are the ex- 
ecutors of a deceased physician who during 1935 was a 
member of a medical partnership and entitled to forty 
per cent of its profits. He died December 25, 1935, on 
which date there were outstanding about $69,000 of part- 
nership accounts receivable for services rendered to pa- 
tients during his lifetime. His death worked a dissolu- 
tion of the partnership under § 62(4) of the New York 
Partnership Law. The decedent’s interest in these ac- 
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counts came to over $27,000. Both he and the partner- 
ship were on a cash basis. Pursuant to § 42 of the Rev- 
enue Act of 1934 and article 42(1) of Treasury Regula- 
tions 86, the commissioner included the decedent’s share 
of the accounts receivable in his 1935 income, though 
only at about one-fifth of face value. The Board of 
Tax Appeals sustained the commissioner’s view of the 
statute, and also ruled that the valuation of the dece- 
dent’s interest in the accounts at one-fifth of face value 
was amply supported. The Circuit Court of Appeals, 
without writing an opinion, affirmed the Board. 113 F. 
2d 114. Because of a conflict with the Third Circuit’s 
decision in the Enright case, supra, we granted certiorari. 

There is no relevant difference between these facts and 
Helvering v. Estate of Enright. For the reasons stated 
in that opinion it was proper to include in the dece- 
dent’s 1935 income the fair value of his interest in the 


accounts. 


Affirmed. 
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7, 1941, THROUGH MARCH 31, 1941.* 


No. 86. Stewart v. PENNSYLVANIA. Appeal from the 
Supreme Court of Pennsylvania. Argued January 6, 
1941. Decided January 13, 1941. Per Curiam: The 
judgment is affirmed. Curry v. McCanless, 307 U.S. 357; 
Graves v. Elliott, 307 U. S. 383. Mr. Curr Justice 
Hucues, Mr. Justice McRrynoups, and Mr. Justice 
Roserts dissent. Mr. Charles I. Thompson, with whom 
Mr. William A. Schnader was on the brief, for appellant. 
Mr. Frederic L. Ballard entered an appearance for appel- 
lant. Mr. E. Russell Shockley, Deputy Attorney Gen- 
eral of Pennsylvania, with whom Mr. Claude T. Reno, 
Attorney General, was on the brief, for appellee. Re- 
ported below: 338 Pa. 9; 12 A. 2d 444. 


No. 210. Manuracrurers Trust Co. ET AL. v. PRu- 
DENCE SECURITIES ADVISORY GROUP ET AL.; 

No. 211. ENpELMAN ET AL. v. PRUDENCE-Bonpbs Corp. 
ET AL; 

No. 214. Ketpy, Trusrer, v. PRUDENCE SECURITIES 
Apvisory GROUP ET AL.; 

No. 259. PrupenceE REAuizaTion Corp. v. PRUDENCE- 
Bonps Corp.; and 

No. 273. Davison v. PruDENCE SEecuRITIES ADVISORY 
Group ET AL. On petitions for writs of certiorari to the 
Cireuit Court of Appeals for the Second Circuit. Janu- 
ary 13, 1941. Per Curiam: The petitions for writs of 


*For decisions on applications for certiorari, see post, pp. 669, 677; 
for rehearing, post,.p. 711. For cases disposed of without considera- 
tion by the Court, post, p. 710. 
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certiorari are granted and the judgment is reversed on 
the authority of Reconstruction Finance Corp. v. Pru- 
dence Securities Advisory Group, 311 U. 8. 579. Messrs. 
Dan Gordon Judge, John Ross Delafield, Edwin De T. 
Bechtel, Ralph W. Crolly, and Emery H. Sykes for peti- 
tioners in No. 210. Messrs. Jacob A. Freedman and 
Edward Endelman for petitioners in No. 211. Mr. 
Charles A. Frueauff for petitioner in No. 214. Mr. Ir- 
ving L. Schanzer for petitioner in No. 259. Mr. Alfred 
T. Davison pro se, in No. 273. Reported below: 111 F. 
2d 37. 


No. 284. DENHAM v. Munson LINE, INCORPORATED. 
On petition for writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit. January 13, 1941. Per 
Curiam: The petition for writ of certiorari is granted 
and the judgment is reversed on the authority of Recon- 
struction Finance Corp. v. Prudence Securities Advisory 
Group, 311 U.S. 579. Mr. J. L. Broadwin for petitioner. 
Mr. Francis L. Driscoll for respondent. 





No. —. Ex parte JoHN J. SHERIDAN. January 13, 
1941. Application denied. 


No. —, original. Ex parte CHESTER W. CAMPBELL; 

No. —, original. Ex parte R. Gorpon Wuirman; 
and 

No. —, original. Ex parte Hersert A. Burcrorr. 
January 13, 1941. Motions for leave to file petitions for 
writs of habeas corpus denied. 


No. —, original. Ex parte Frep J. Becker. January 
13, 1941. The rule to show cause is discharged and the 
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motion for leave to file petition for writ of habeas corpus 
is denied. 


No. 498. Stewart v. JoHNsTON. See post, p. 677. 


No. 255. Ropprwic, CHAIRMAN, ET AL. v. SEARS, Rog- 
puck & Co.; and 

No. 256. RopprEwic, CHAIRMAN, ET AL. v. MonTGOM- 
erY Warp & Co., Inc. January 13, 1941. State Tax 
Commission and Fred W. Nelson, present Chairman of 
the State Tax Commission, substituted as parties peti- 
tioners in the place and stead of Iowa State Board of 
Assessment and Review and Louis E. Roddewig, on mo- 
tion of Mr. John E. Mulroney for the petitioners. 


No. 315. Evans v. Unitep States. Certiorari, 311 
U.S. 635, to the Circuit Court of Appeals for the Tenth 
Circuit. January 20, 1941. Per Curiam: On considera- 
tion of the stipulation between counsel for the peti- 
tioner and the Solicitor General, the orders of the Circuit 
Court of Appeals dismissing the appeal and denying 
petitioner’s motions to be furnished with a transcript 
of the record, for an extension of time within which to 
file a transcript of the record on appeal, and to remand 
the cause to the District Court for the purpose of per- 
mitting him to present a motion for a new trial on the 
ground of newly discovered evidence, are vacated. The 
cause is remanded to the Circuit Court of Appeals with 
directions to grant the petitioner reasonable extensions 
of time for the perfection of his appeal and to reconsider 
the motion to remand when the ‘court shall have before 
it a transcript of the evidence. It is ordered that the 
mandate issue forthwith. Everett Ault Evans, pro se, 
and Mr. Richard H. Wels for petitioner. Solicitor Gen- 
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eral Biddle, Assistant Attorney General Rogge, and Mr. 
William W. Barron for the United States. Reported be- 
low: 113 F. 2d 935. 


No. —. Ex parte JosepH J. McCartuy. January 
20, 1941. Application denied. 


No. 12, original. Unirep States v. ALABAMA. Jan- 
uary 20, 1941. The motion for leave to file the Bill of 
Complaint is granted and process is ordered to issue 
returnable Monday, March 3, next. 


No. 689. OHIO Ex REL. SQUIRE, SUPERINTENDENT OF 
BANKS IN CHARGE OF THE LIQUIDATION oF THE GUARD- 
IAN TRusT Company, v. BRowNn Et AL. Appeal from the 
Supreme Court of Ohio. February 3, 1941. Per Cu- 
riam: The motion to dismiss is granted and the appeal 
is dismissed for want of a properly presented federal 
question: (1) Cleveland & Pittsburgh R. Co. v. Cleve- 
land, 235 U.S. 50, 53; Hiawassee Power Co. v. Carolina- 
Tenn. Co., 252 U. 8S. 341, 344; White River Co. v. Ar- 
kansas, 279 U.S. 692, 700; (2) Zadig v. Baldwin, 166 U.S. 
485, 488; Live Oak Water Users’ Assn. v. Railroad Com- 
mission of California, 269 U.S. 354, 357-358; Lynch v. 
New York, 293 U. S. 52, 54. Mr. Thomas J. Herbert 
for appellant. Mr. Jack B. Dworken for appellees. 
Reported below: 137 Ohio St. 315; 29 N. E. 2d 362. 


No. 11, original. Kansas v. Missourt. February 3, 
1941. Honorable Dean G. Acheson, having accepted 
appointment as Assistant Secretary of State of the 
United States, has resigned as Special Master in this 
ease and his resignation has been accepted. 
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No. —. Poresky v. Ety. February 3, 1941. Mo- 


tion for leave to file application granted, and the appli- 
cation is denied. 


No. —. SvrorHR v. Minnesota. February 3, 1941. 
Application denied. 


No. —, original. Ex parte JosEPpH F. KouLeG; 

No. —, original. Ex parte C. E. PHILLIPs; 

No. —, original. Ex parte J. B. Kine; and 

No. —, original. Ex parte ORVILLE CHESTER GARRI- 
son. February 3, 1941. The motions for leave to file 
petitions for writs of habeas corpus are denied. 


No. —, original. Ex parte Mary M. Hucues. Feb- 
ruary 3, 1941. Motion for leave to file petition for writ 
of mandamus denied. 


No. 312. Swanson, SECRETARY OF STATE OF NEBRASKA, 
ET AL. v. Buck ET AL. Appeal from the District Court of 
the United States for the District of Nebraska. February 
3, 1941. Pursuant to paragraph (c) of Rule 75 of the 
Rules of Civil Procedure and without prejudice to the fu- 
ture application of paragraph (e) of Rule 75, the motion 
of the appellees for a writ of certiorari to correct a diminu- 
tion of the record is granted with respect to items 1 to 
57 inclusive. The motion is also granted with respect to 
items 58 to 62 inclusive so far as the certification of 
docket entries and designations is concerned, which, how- 
ever, are to be dispensed with in printing. 
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No. 9. ScHrrIBER-ScHROTH Co. v. CLEVELAND TRUST 
Co. ET AL.; 

No. 10. ABERDEEN Moror Suppty Co. v. CLEVELAND 
Trust Co. Er AL.; and 

No. 11. F. E. Rowe Sates Co. v. CLEVELAND TRUST 
Co. er AL. February 3, 1941. Ordered that the opinion 
in these cases be amended as follows: 

1. Strike from the second complete paragraph, page 2, 
lines 5 and 6, the phrases “one of several claims” and 
“which the Court sustained”. 

2. In line 18 of the same paragraph substitute the 
word “one” for the word “another”. 

3. In the fourth line from the bottom of page 3 insert 
the words “without prejudice” before the word “of”. 

4. Modify the third, fourth, and fifth lines from the 
bottom of the first complete paragraph on page 9 to 
read: “found the elements of the invention which it de- 
scribed but in which, absent the flexible web element, 
it found no invention. In view of such want of inven- 
tion and of the prior art the only material difference 
between the amended and the allowed claims is the pres- 
ence in the former of the flexible web element and, in 
consequence of the surrender of the former particu- 
larizing”. 

The petition for rehearing and the motion to remand 
are denied. 

Opinion reported as amended, 311 U. S. 211. 


No. 319. SHERWIN v. UNITED StaTEs; and 

No. 320. SHERIDAN v. UnrTep States. Certiorari, 311 
U. S. 636, to the Cireuit Court of Appeals for the 
Ninth Cireuit. February 10, 1941. Per Curiam: On 
the Government’s confession of error, its motion to re- 
verse is granted. The judgments are reversed, and the 
causes are remanded to the Circuit Court of Appeals with 
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directions to consider the sufficiency of the evidence to 
support the verdicts, and petitioners’ assignment of error 
with respect to the argument of the Assistant United 
States Attorney without regard to any technical deficienty 
in its phraseology. Messrs. Earl C. Demoss and Charles 
M. Trammell, Jr. for petitioners. Solicitor General Bid- 
dle, Assistant Attorney General Rogge, and Messrs. Wil- 
liam W. Barron, J. Albert Woll, and William J. Connor 
for the United States. Reported below: 112 F. 2d 503. 


No. 708. PHrLapELPHt1A-Detroit Lings, INc. v. Srmp- 
soN, STATE Roap COMMISSIONER, ET AL. Appeal from 
the District Court of the United States for the Southern 
District of West Virginia. February 10, 1941. Per 
Curiam: The motion to affirm is granted and the judg- 
ment is affirmed. Maurer v. Hamilton, 309 U. 8S. 598, 
603-604; South Carolina Highway Dept. v. Barnwell 
Bros., 303 U.S. 177. Messrs. Leo P. Kitchen and Dan R. 
Schwartz for appellant. Messrs. Clarence W. Meadows, 
Attorney General of West Virginia, and Robert S. Spil- 
man for appellees. Reported below: 37 F. Supp. 314. 


No. 11, original. Kansas v. Missourt. February 10, 
1941. Samuel M. Wilson, Esquire, of Lexington, Ken- 
tucky, appointed Special Master in this cause. 


No. 28. SrppacH v. Witson & Co., Inc. February 10, 
1941. The opinion is amended by striking from the first 
sentence on page 7 the following words: “a litigant need 
not resort to the federal courts unless willing to comply 
with the rule, and that,” and adding, after the word 
“comply”, the words “with its provisions.” The petition 
for rehearing is denied. 

Opinion reported as amended, ante, p. 1. 
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Nos. 242 and 243. PuHrtapELPHIA CoMPANY ET AL. 
v. DippLe ET AL. February 10, 1941. Ordered that the 
opinion in these cases be amended as follows: 

In the second full sentence on page 6 of the opinion, 
strike out the words “the corporate identity of the com- 
panies whose lines have gone into this system should be 
ignored and”, and add after the word “business”, and be- 
fore the word “treated”, the words “should be”. 

Opinion reported as amended, ante, p. 168. 


No. 705. UNtrep States v. Fuortan, Executor. On 
petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit. February 17, 
1941. Per Curiam: The petition for writ of certiorari 
is granted and the judgment is reversed for want of juris- 
diction in the Circuit Court of Appeals because of the 
absence of a final judgment in the District Court. Col- 
lins v. Miller, 252 U. 8. 364, 370-371; Nyanza Co. v. 
Jahncke Dry Dock, 264 U.S. 439. The cause is remanded 
to the District Court for a determination of the issues 
presented by the remaining counts, which the District 
Court by its order of June 27, 1940, as of October 23, 
1939, reserved for disposition. Solicitor General Biddle 
for the United States. Reported below: 114 F. 2d 
990. 


No. 719. Reap, SUPERINTENDENT OF THE New JERSEY 
DEPARTMENT OF WEIGHTS AND MEASURES, Vv. DICKERSON 
ET AL. Appeal from the District Court of the United 
States for the District of New Jersey. February 17, 1941. 
Per Curiam: The judgment is reversed and the cause is 
remanded to the District Court for a determination and 
appropriate findings on the questions whether the juris- 
dictional amount is involved and whether a case has been 
made for the granting of an injunction restraining crimi- 

















OCTOBER TERM, 1940. 


312 U.S. Decisions Per Curiam, Ete. 


657 


nal prosecution. (1) McNutt v. General Motors Accept- 
ance Corp., 298 U. S. 178, 188-189; KVOS v. Associated 
Press, 299 U. S. 269; (2) Spielman Motor Sales Co. v. 
Dodge, 295 U. 8. 89; Beal v. Missouri Pacific R. Corp., 
312 U.S. 45. Messrs. John Solan and Harry A. Walsh 
for appellant. Reported below: 33 F. Supp. 431. 





No. 82. Unrrep States v. Darsy. February 17, 1941. 
The opinion in this case is amended as follows: 12th line 
from the top of page 14, the following phrase is added 
after the word “overtime”: “of ‘not less than one and one- 
half times the regular rate’ at which the worker is em- 
ployed.” 

Opinion reported as amended, ante, p. 100. 





No. 330. Opp Corron MILs, INC., ET AL. v. ADMINIS- 
TRATOR OF THE WAGE AND Hovur Division or THE DE- 
PARTMENT OF Lasor. February 17, 1941. The opinion 
in this case is amended as follows: 4th line from the top of 
page 14, strike the word “We” and insert the following 
phrase: “On the record before us, we”. 

Opinion reported as amended, ante, p. 126. 


No. 368. Ty ter, Execurrix, v. HELVERING, CoMMIs- 
SIONER OF INTERNAL REVENUE. Certiorari, 311 U. 8. 629, 
to the Cireuit Court of Appeals for the Eighth Circuit. 
March 3, 1941. Judgment affirmed per stipulation of 
counsel to abide the decision in Helvering v. Le Gierse, 
ante, p. 531. Mr. Harry B. Betty for petitioner. Solici- 
tor General Biddle for respondent. Reported below: 111 
F, 2d 422. 


No. 369. Hempuitt v. Unirep States. Certiorari, 
311 U. S. 634, to the Circuit Court of Appeals for the 
Ninth Circuit. Argued February 13, 1941. Decided 


301535 °—41——_42 
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March 3, 1941. Per Curiam: The judgment is reversed 
and the cause remanded to the Circuit Court of Appeals 
with directions to consider the sufficiency of the evidence 
to support the verdict. Sherwin vy. United States and 
Sheridan vy. United States, ante, p. 654. Mr. Melville 
Monheimer submitted for petitioner. Mr. Thomas E. 
Harris, with whom Solicitor General Biddle, Assistant 
Attorney General Berge, and Messrs. William W. Barron 
and George F. Kneip were on the brief, for the United 
States. Reported below: 112 F. 2d 505. 


No. 700. JouRNEYMEN TatLors Unton Loca No. 
195 oF THE AMALGAMATED CLOTHING WORKERS OF 
AMERICA ET AL. v. MILLER’s, Inc. On petition for writ 
of certiorari to the Court of Errors and Appeals of New 
Jersey. March 3, 1941. Per Curiam: The petition for 
writ of certiorari is granted and the judgment is reversed. 
American Federation of Labor v. Swing, ante, p. 321; 
Thornhill y. Alabama, 310 U. 8S. 88; Carlson v. Cali- 
fornia, 310 U.S. 106. Mr. A. J. Isserman for petitioners. 
Mr. Louis R. Kagan for respondent. Reported below: 
128 N. J. Eq. 162; 15 A. 2d 822, 824. 


No. 753. EaGies ET AL. v. GENERAL EL ectric Co. 
Appeal from the Supreme Court of the State of Wash- 
ington. March 3, 1941. Per Curiam: The appeal is 
dismissed for the want of a properly presented federal 
question. Godchaux Co. v. Estopinal, 251 U. 8. 179; 
Rooker v. Fidelity Trust Co., 261 U. 8. 114, 117; Hern- 
don v. Georgia, 295 U.S. 441, 443. Messrs. O. C. Moore, 
Harry Ellsworth Foster, and John E. Belcher for ap- 
pellants. Mr. Antone E. Russell for appellee. Reported 
below: 5 Wash. 2d 20; 104 P. 2d 912. 
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No. 748. McKIn.ey ET AL. v. SALTER ET AL. Appeal 
from the Court of Civil Appeals, 8th Supreme Judicial 
District, of Texas. March 3, 1941. Per Curiam: The 
appeal is dismissed for want of a substantial federal 
question. Jones v. Prairie Oil Co., 273 U. S. 195. 
Messrs. F. W. Fischer and Earle B. Mayfield for appel- 
lants. Reported below: 1386 S. W. 2d 615. 


No. 763. KretcKer v. Naytor Pipe Co. er Au. Ap- 
peal from the Supreme Court of Illinois. March 3, 1941. 
Per Curiam: The motion to affirm is granted and the 
judgment is affirmed. Violet Trapping Co. v. Grace, 
2907 U. S. 119, 120; Ingraham v. Hanson, 297 U. S. 378, 
381; Schenebeck v. McCrary, 298 U. 8. 36, 37. Mr. 
James A. Cosgrove for appellant. Mr. Floyd E. Thomp- 
son for appellees. Reported below: 374 Ill. 364; 29 N. E. 
2d 502. 





No. 716. Hussock v. State or New York. Appeal 
from the Court of Special Sessions of the City of New 
York, State of New York. March 3, 1941. Per Curiam: 
The motion to dismiss is granted and the appeal is dis- 
missed for the want of jurisdiction. Section 237 (a), 
Judicial Code, as amended by the Act of February 13, 
1925 (43 Stat. 936, 937). Treating the papers whereon 
the appeal was allowed as a petition for writ of certiorari, 
as required by § 237 (c) of the Judicial Code (43 Stat. 
936, 938), certiorari is denied. Messrs. Joseph F. Ruth- 
crford and Hayden C. Covington for appellant. Mr. 
Stanley H. Fuld for appellee. Reported below: 23 N. Y. 
S. 2d 520. 


No. —, original. Ex parte RatpH Marx. March 3, 
1941. Motion for leave to file petition for writ of man- 
damus denied. 
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No. —, original. Ex parte Louis Buratu. March 3, 
1941. The rule to show cause is discharged and. the 
motion for leave to file petition for writ of mandamus is 
denied, without prejudice to the petitioner’s right to 
present a petition for a writ of habeas corpus to the 
United States District Court for the Northern District 
of California. 





No. —, original. Ex parte Opat O. MEapows; and 
No. —, original. Ex parte Taytor Seats. March 3, 


1941. The motions for leave to file petitions for writs of 
habeas corpus are denied. 


No. 814. VERNON v. Witson, WARDEN. March 6, 1941. 
Upon consideration of the application of counsel for the 
petitioner in the above-entitled cause for a stay of exe- 
cution of the sentence of death upon the said Joe Vernon; 

It is ordered that execution of the judgment and sen- 
tence of the Supreme Court of Alabama entered March 
28, 1940, in the case therein entitled Joe Vernon y. State 
of Alabama, be, and the same hereby is, stayed pending 
the consideration and final determination by this Court 
of the petition for writ of certiorari herein filed this 
day. 


No. 447. WestrnGHouss Exectric & MANUFACTURING 
Co. v. NationaL Laspor RELATIONS Boarp. Certiorari, 
311 U. S. 639, to the Circuit Court of Appeals for the 
Second Circuit. Argued March 4, 1941. Decided March 
10, 1941. Per Curiam: The judgment is affirmed. La- 
bor Board v. Newport News Co., 308 U. 8. 241; Labor 
Board vy. Link-Belt Co., 311 U.S. 584. Mr. Charles A. 
Reinwald, with whom Messrs. Roswell L. Gilpatric, F. 
Harold Smith, and Donald C. Swatland were on the 
brief, for petitioner. Mr. Robert B. Watts, with whom 
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Solicitor General Biddle and Messrs. Laurence A. Knapp 
and Mortimer B. Wolf, and Miss Ruth Weyand were on 
the brief, for respondent. Reported below: 112 F. 2d 
657. 


No. 448. ScANDRETT ET AL., TRUSTEES, ET AL. v. UNITED 
STATES ET AL. Appeal from the District Court of the 
United States for the District of Oregon. Argued March 
5, 1941. Decided March 10, 1941. Per Curiam: The 
judgment is affirmed. Interstate Commerce Act, $$ 15 
(1); 15a (2) (41 Stat. 484, 488: 49 U.S. C. 15 (1), Lda 
(2)); United States v. Louisiana, 290 U. S. 70, 75-77; 
Florida vy. United States, 292 U. S. 1, 9. Mr. Roy F. 
Shields, with whom Messrs. J. N. Davis, Robert S. Mac- 
farlane, Fletcher Rockwood, Charles A. Hart, Arthur C. 
Spencer, and Lawrence W. Hobbs were on the brief, for 
appellants. Mr. Frank Coleman, with whom Solicitor 
General Biddle, Assistant Attorney General Arnold, and 
Messrs. Warner W. Gardner, James C. Wilson, Daniel 
W. Knowlton, and Nelson Thomas were on the brief, 
for the United States et al.; and Mr. Albert E. Stephan 
for Dependable Tank Transport, Inc., et al., appellees. 
Mr. Johnston B. Campbell submitted for Inland Empire 
Waterways Assn. et al.; and Mr. Harry Ellsworth Foster 
submitted for International Brotherhood of Teamsters, 
Chauffeurs, etc., appellees. Reported below: 32 F. Supp. 
995. 


No. 556. Earty, CoLLector or INTERNAL REVENUE, v. 
Rem. On petition for writ of certiorari to the Circuit 
Court of Appeals for the Fourth Circuit. March 10, 
1941. Per Curiam: The petition for writ of certiorari 
is granted and the judgment is affirmed. AHelvering v. 
Hutchings, 312 U. S. 393. Solicitor General Biddle for 
petitioner. Reported below: 112 F. 2d 718. 
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No. 770. CHrIRILLOET AL. v. LEHMAN, GOVERNOR, ET AL. 
Appeal from the District Court of the United States for 
the Southern District of New York. March 10, 1941. 
Per Curiam: The judgment is affirmed. American 
Surety Co. v. Baldwin, 287 U. 8. 156, 169. Mr. Morris 
Shapiro for appellants. Reported below: 38 F. Supp. 65. 


No. —, original. Ex parte Grorce T. KEeMNITzER. 
March 10, 1941. Motion for leave to file petition for 
writ of habeas corpus denied. 


No. 667. RicHarps v. Ftorma. March 10,1941. Pe- 
tition for writ of certiorari to the Supreme Court of 
Florida dismissed for failure to comply with the rules. 
Mr. Edgar W. Waybright, Sr. for petitioner. Reported 
below: 144 Fla. 177; 197 So. 772. 


No. 625. Utiitires Insurance Co. v. Porrer ET AL. 
Certiorari, post, p. 670, to the Supreme Court of Okla- 
homa. Argued February 13, 1941. Decided March 17, 
1941. Per Curiam: The writ of certiorari is dismissed 
for the reason that the judgment of the Supreme Court 
of Oklahoma rests upon a nonfederal ground adequate 
to support it. Atlantic Coast Line v. Mims, 242 U. S. 
532, 535; Nevada-California-Oregon Ry. v. Burrus, 244 
U. S. 103, 105; Hartford Life Ins. Co. v. Johnson, 249 
U.S. 490, 492-493. Mr. Clayton B. Pierce for petitioner. 
Mr. John W. Barry for respondents. Reported below: 
105 P. 2d 259. 


No. 631. CASEBEER v. HupsPeETH, WARDEN. On peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Tenth Circuit. March 17, 1941. Per Curiam: 
The motion for leave to proceed in forma pauperis is 
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granted, the petition for writ of certiorari is also granted, 
the judgment is reversed, and the cause is remanded to 
the Circuit Court of Appeals with directions to recon- 
sider the petitioner’s appeal in the light of a transcript 
of the testimony taken at the hearing on the petition 
for habeas corpus. Edward Casebeer, pro se. Reported 
below: 114 F. 2d 789. 


No. 744. Posty v. Unirep States. On petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit. March 17, 1941. Per Curiam: On the 
Government’s confession of error, the petition for writ of 
certiorari is granted, the judgment is reversed, and the 
cause is remanded to the District Court with directions 
to grant the motion to suppress. Mr. W. R. Fain, Jr. 
for petitioner. Solicitor General Biddle, Assistant Attor- 
ney General Berge, and Messrs. George F. Kneip, Fred 
E. Strine, and W. Marvin Smith for the United States. 
Reported below: 116 F. 2d 282. 


No.—. Ex parte Isom J. Guituory. March 17, 1941. 
The application for a stay, presented to Mr. Justice 
Buack and referred by him to the Court, is denied. 


No. —. Ex parte Ceciz L. Snyper. March 17, 1941. 
Application denied. 


No. —, original. Ex parte CLarence Scorr. March 
17, 1941. The motion for leave to file petition for writ 
of habeas corpus is denied. 
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No. 9, original. ARKANSAS v. TENNESSEE. March 17, 
1941. 

DECREE 

On consideration of the report filed herein on February 
24, 1941, by W. H. Green and O. W. Gauss, the Commis- 
sioners appointed herein by decree of this Court entered 
October 14, 1940 (311 U. S. 1), to locate and mark on 
the ground the boundary between the State of Arkansas 
and the State of Tennessee, at the points designated in 
said decree; and the State of Arkansas and the State of 
Tennessee having stipulated by counsel that they have 
no exceptions and no objections to the said report, and 
they having applied to this Court to terminate the time 
within which exceptions or objections to said report may 
be filed: 

It is now adjudged, ordered, and decreed as follows: 

1. The time within which exceptions or objections to 
said report may be filed is hereby terminated; 

2. The said report is in all respects confirmed; 

3. The boundary line marked and located on the 
ground as set forth by the report and accompanying map 
is established and declared to be the true boundary be- 
tween the State of Arkansas and the State of Tennessee, 
as determined by the decree of this Court of October 14, 
1940; 

4. As it appears that the Commissioners have com- 
pleted their work in conformity with the decree of this 
Court of October 14, 1940, they are hereby discharged, 
and their fees and expenses in the amounts stated in the 
report are approved; 

5. The Clerk of this Court is directed to transmit to 
the Chief Magistrates of the States of Arkansas and Ten- 
nessee copies of this decree, duly authenticated under the 
seal of this Court, together with copies of the said report 
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of the Commissioners and of the accompanying map; 
6. The costs in this cause shall be borne and paid in 
equal parts by the States of Arkansas and Tennessee. 


No. 268. Missourt-Kansas Pire Line Co. v. UNITED 
STATES ET AL.; and 

No. 269. PANHANDLE EASTERN Pipe LINE Co. v. 
Unirep States ET AL. March 17, 1941. 

It is ordered that in the sentence beginning on line 6 
of page 2 of the opinion handed down March 3, 1941, 
after the words “These acts stifled” and before the word 
“Panhandle’s” there be inserted the words “, so it was 
claimed,”’. 

It is further ordered that the paragraph beginning on 
page 4 of the opinion be stricken from the opinion and 
that the following paragraph be added in its place: 

“A final contention in support of the order remains. 
It is based on two prior denials of motions by Mokan to 
intervene. Treating Mokan’s motions as made on its 
own behalf on the score of its ownership of more than 
forty percent of Panhandle’s stock, the district court de- 
nied the motions. Appeals from these denials were dis- 
missed by the circuit court of appeals, 108 F. 2d 614, and 
we denied certiorari, 309 U. 8. 687. The denials are now 
urged as res judicata. But they were a rejection of 
Mokan’s attempt to intervene in its own behalf. In 
neither instance was the relief denied deemed a mode of 
enforcing Panhandle’s rights under Sections IV and V of 
the Decree. The earlier denials involved different legal 
claims from that now asserted, and, therefore, are no bar 
to the present proceeding.” 

The petition for rehearing in No. 268 is denied. 
Opinion reported as amended, ante, p. 502. 








666 OCTOBER TERM, 1940. 


Decisions Per Curiam, Ete. 312 U.S. 


y 


No. 79. Crry Company or New York, Inc. v. STERN; 
and 

No. 89. CHASE Securities Corp. v. VOGEL. On peti- 
tions for writs of certiorari to the Circuit Court of Appeals 
for the Eighth Circuit. March 31, 1941. Per Curiam: 
The petitions for writs of certiorari are granted and the 
judgments are reversed. Vandenbark vy. Owens-Illinois 
Glass Co., 311 U. S. 538; Pomeroy vy. National City Co., 
209 Minn. 155; 296 N. W. 513; Donaldson v. Chase 
Securities Corp., 209 Minn. 165; 296 N. W. 518. The 
causes are remanded to the Cireuit Court of Appeals for 
further proceedings with respect to any questions not 
determined by the Supreme Court of Minnesota in the 
Pomeroy and Donaldson cases. Messrs. M. J. Doherty 
and Wilfrid E. Rumble for petitioner in No. 79. Messrs. 
F. H. Stinchfield and S. 8. Jennings, Jr. for petitioner in 
No. 89. Mr. Benedict Deinard for respondents. Re- 
ported below: 110 F. 2d 601, 607. 


No. 603. Gray, Director or THE Bituminous CoaL 
DIvISsION OF THE DEPARTMENT OF THE INTERIOR, ET AL. V. 
PowWELL ET AL., Recervers. Certiorari, 311 U. 8S. 644, to 
the Cireuit Court of Appeals for the Fourth Circuit. 
Argued March 14, 1941. Decided March 31, 1941. Per 
Curiam: The judgment is affirmed by an equally divided 
Court. Mr. Robert L. Stern, with whom Solicitor Gen- 
eral Biddle, Assistant Attorney General Arnold, and 
Messrs. Richard H. Demuth, James C. Wilson, Abe 
Fortas, and Arnold Levy were on the brief, for peti- 
tioners. Messrs. Joseph F. Johnston and W. R.C. Cocke, 
with whom Mr. Wm. H. Delaney was on the brief, for 
respondents. Reported below: 114 F. 2d 752. 


No. 776. HELvVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. NEBRASKA BripGeE Suppty & LuMBErR Co. 
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On petition for writ of certiorari to the Circuit Court of 
Appeals for the Eighth Circuit. March 31, 1941. Per 
Curiam: The petition for writ of certiorari is granted and 
the judgment is reversed. Helvering v. Hammel, 311 
U. 8. 504; Electro-Chemical Engraving Co. v. Commis- 
sioner, 311 U. 8. 513. Solicitor General Biddle for peti- 
tioner. Mr. Clarence T. Spier for respondent. Reported 
below: 115 F. 2d 288. 


No. 789. Cantey v. McLain Ling, Inc., et AL. On 
petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Second Circuit. March 31, 1941. Per 
Curiam: The petition for writ of certiorari is granted, 
the judgment is reversed, and the cause is remanded to 
the District Court for further proceedings. South Chi- 
cago Coal & Dock Co. v. Bassett, 309 U. 8. 251, 258-259. 
Mr. George J. Engleman for petitioner. Mr. Paul Speer 
for respondents. Reported below: 114 F. 2d 1017. 


No. 805. Sun-Marp Raistn Growers ASSOCIATION ET 
AL. v. UNITED STATES ET AL. Appeal from the District 
Court of the United States for the Northern District of 
California. March 31, 1941. Per Curiam: The judg- 
ment is affirmed. Swayne & Hoyt v. United States, 300 
U.S. 297, 303-304. Mr. J. Richard Townsend for appel- 
lants. Reported below: 33 F. Supp. 959. 


No. —, original. Ex parte ARTHUR MATTHEW 
BrEcKER; and 
No. —, original. Ex parte RaAyMonpD  STITELY. 


March 31, 1941. The motions for leave to file petitions 
for writs of habeas corpus are denied. 
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No. 291. EqurrasLe Lire INsurANCE Co. v. HALsEy, 
Stuart & Co. March 31, 1941. Ordered that the opin- 
ion in this ease be amended by striking the word “unsuc- 
cessful” from the eighth line from the bottom of page 5. 
The petition for rehearing is denied. 

Opinion reported as amended, ante, p. 410. 


No. 373. JusT ET AL. v. CHAMBERS, Executrix. March 
31, 1941. It is ordered that the opinion herein be 
amended by striking from the sixth and seventh lines 
of the second paragraph on page two the words, “and 
does not appear to be disputed here.” The petition for 
rehearing is denied. 

Opinion reported as amended, ante, p. 383. 


No. 537. FasHion Orictnators’ GUILD oF AMERICA, 
INC., ET AL. v. FEDERAL TRADE Comission. March 31, 
1941. It is ordered that the last two sentences of the 
last full paragraph on page 2 of the opinion handed 
down March 3 be amended to read as follows: “And the 
power of the combination is made even greater by reason 
of the affiliation of some members of the National Fed- 
eration of Textiles, Inc.—that being an organization com- 
posed of about one hundred textile manufacturers, con- 
verters, dyers, and printers of silk and rayon used in 
making women’s garments. Those members of the Fed- 
eration who are affiliated with the Guild have agreed to 
sell their products only to those garment manufacturers 
who have in turn agreed to sell only to cooperating 
retailers.” 

Opinion reported as amended, ante, p. 457. 
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DECISIONS GRANTING CERTIORARI, FROM 
JANUARY 7, 1941, THROUGH MARCH 31, 1941. 


No. 210. Manuracturers Trust Co. ET AL. v. Pru- 
DENCE SECURITIES ADVISORY GROUP ET AL.; 

No. 211. E/NDELMAN ET AL. v. PRUDENCE-BoNnps Corp. 
ET AL. ; 

No. 214. Kewsy, TRUSTEE, v. PRUDENCE SECURITIES AD- 
visory GROUP ET AL.; 

No. 259. Prupence REALIzATION Corp. v. PRUDENCE- 
Bonps Corp.; and 

No. 273. Davison v. PRUDENCE SECURITIES ADVISORY 
GROUP ETAL. See ante, p. 649. 


No. 284. DENHAM v. Munson Ling, Inc. See ante, 
p. 650. 


No. 601. SAMPSELL, TRUSTEE IN BANKRUPTCY, v. IM- 
PERIAL Paper & Cotor Corp. January 13, 1941. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Ninth Circuit granted. Mr. Thomas S. Tobin for pe- 
titioner. Mr. Hiram E. Casey for respondent. Reported 
below: 114 F. 2d 49. 


No. 387. PHELPS Dopce Corporation v. NATIONAL 
Lasor RELATIONS Boarp; and _ 

No. 641. Natronau LaBor RELATIONS Boarp v. PHELPS 
Dopce CorporaTION. January 13, 1941. Petitions for 
writs of certiorari to the Circuit Court of Appeals for 
the Second Circuit granted. Mr. Justice Roserts took 
no part in the consideration and decision of these appli- 
cations. Messrs. Denison Kitchel, Matthew C. Fleming, 
and William E. Stevenson for the Phelps Dodge Cor- 
poration. Solicitor General Biddle and Messrs. Thomas 
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E. Harris, Charles Fahy, Robert B. Watts, Laurence A. 
Knapp, and Morris P. Glushien for the National Labor 
Relations Board. Reported below: 113 F. 2d 202. 


No. 624. PHOENIX FINANCE Corp. v. lowA-WISCONSIN 
Brivce Co. January 20, 1941. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Eighth 
Circuit granted. Messrs. James R. Morford and Casper 
Schenk for petitioner. Messrs. Fred A. Ontjes and Wm. 
C. Green for respondent. Reported below: 115 F. 
2d 1. 


No. 625. Utiities INsurANcE Co. v. POTTER ET AL. 
January 20, 1941. Petition for writ of certiorari to the 
Supreme Court of Oklahoma granted, limited to the first 
question presented by the petition for the writ. Mr. 
Clayton B. Pierce for petitioner. Mr. John W. Barry 
for respondents. Reported below: 188 Okla. 145; 105 
P. 2d 259. 


No. 629. Harris, ADMINISTRATOR, v. ZION’s SAVINGS 
Bank & Trust Co. February 3, 1941. Petition for 
writ of certiorari to the Supreme Court of Utah granted. 
Mr. J. D. Skeen for petitioner. Mr. Hadlond P. Thomas 
for respondent. Reported below: 105 P. 2d 461. 


No. 654. DEPARTMENT oF TREASURY OF INDIANA ET AL. 
v. Woop PrEsERVING Corp. February 3, 1941. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit granted. Messrs. Samuel D. Jack- 
son, Attorney General of Indiana, Joseph W. Hutchinson, 
and Joseph P. McNamara, Deputy Attorneys General, 
for petitioners. Messrs. Frederick E. Matson, Harry T. 
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Ice, and Carleton M. Crick for respondent. Reported 
below: 114 F. 2d 922. 


No. 655. DEPARTMENT OF TREASURY OF INDIANA ET AL. 
v. INGRAM-RICHARDSON MANUFACTURING Co. February 
3. 1941. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Seventh Circuit granted. 
Messrs. Samuel D. Jackson, Attorney General of Indiana, 
Joseph W. Hutchinson, and Joseph P. McNamara, 
Deputy Attorneys General, for petitioners. Messrs. Earl 
B. Barnes, Alan W. Boyd, and Charles M. Wells for re- 
spondent. Reported below: 114 F. 2d 889. 


No. 666. Derrroia Rapio & TELEVISION Corp. v. HAzEL- 
TINE CorPoRATION. February 3, 1941. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sixth 
Circuit granted. Messrs. Samuel E. Darby, Jr. and 
Floyd H. Crews for petitioner. Messrs. William H. 
Davis and R. M. Adams for respondent. Reported be- 
low: 117 F. 2d 238. 


No. 627. HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. WILLIAM F.Laccus Oak LEATHER Co. 
February 10, 1941. Petition for writ of certiorari to the. 
Cireuit Court of Appeals for the Third Circuit granted. 
Solicitor General Biddle for petitioner. Mr. John A. Mc- 
Cann for respondent. Reported below: 114 F. 2d 783. 


No. 678. Bauttrmore & Out10 Rattroap Co. v. KEPNER. 
February 10, 1941. Petition for writ of certiorari to the 
Supreme Court of Ohio granted. Messrs. Morison R. 
Waite and William A. Eggers for petitioner. Mr. Ed- 
ward M. Ballard for respondent. Reported below: 137 
Ohio St. 206, 409; 28 N. E. 2d 586; 30 N. E. 2d 982. 
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Nos. 408 and 409. Ciry BANK Farmers Trust Co., 
‘TRUSTEE, v. COMMISSIONER OF INTERNAL REVENUE. 
February 10, 1941. Petition for writs of certiorari to the 
Circuit Court of Appeals for the Second Circuit granted. 
Messrs. Rollin Browne, John G. Jackson, Jr., and George 
Craven for petitioner. Solicitor General Biddle for re- 
spondent. Reported below: 112 F. 2d 457. 


No. 705. Uwnrrep States v. FLortan, Executor. See 
ante, p. 656. 


No. 687. Catirornia v. THompson. February 17, 
1941. Petition for writ of certiorari to the Superior 
Court, Appellate Department, County of Los Angeles, 
California, granted. Messrs. Ray L. Chesebro, Frederick 
Von Schrader, John L. Bland and Bourke Jones for peti- 
tioner. 


No. 683. UnrTep States v. PYNE ET AL., ExEcuTors. 
February 17, 1941. Petition for writ of certiorari to the 
Court of Claims granted. Solicitor General Biddle 
for the United States. Mr. Allen G. Gartner for 
respondents. Reported below: 92 Ct. Cls. 44; 35 F. 
Supp. 81. 


No. 684. HEtVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. REYNoups. February 17, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fourth Circuit granted, limited to the questions presented 
by the petition, with the exception of the question 
whether the remainder was vested or contingent under 
the law of North Carolina. Solicitor General Biddle for 
petitioner. Messrs. J. Gilmer Kérner, Jr. and H. G. 
Hudson for respondent. Reported below: 114 F. 2d 
804. 
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No. 700. JoOURNEYMEN TarLors Loca. No. 195 oF THE 
AMALGAMATED CLOTHING WORKERS OF AMERICA ET AL. UV. 
Mitier’s Inc. See ante, p. 658. 


No. 14, original. Iex parte Forrest Hotmay. March 
3, 1941. The motion for leave to file petition for writ of 
certiorari is granted. The motion to proceed in forma 
pauperis is granted and the petition for a writ of cer- 
tiorari to the Circuit Court of Appeals for the Ninth 
Circuit is granted. Forrest Holiday, pro se. 


No. 671. Kinney, SECRETARY OF LABOR OF NEBRASKA, 
v. NEBRASKA EX REL. WESTERN REFERENCE & BoNp Asso- 
CIATION, INc., ET AL. March 3, 1941. Petition for writ 
of certiorari to the Supreme Court of Nebraska granted. 
Messrs. Walter R. Johnson, Attorney General of Ne- 
braska, and Don Kelley, Assistant Attorney General, for 
petitioner. Mr. Walter Gordon Merritt for respondents. 
Reported below: 138 Neb. 574; 293 N. W. 393. 


No. 714. CHRISTENSON, ADMINISTRATRIx, v. UNION 
Paciric Rarroap Co. March 3, 1941. Petition for 
writ of certiorari to the Supreme Court of Nebraska 
granted. Mr. Gordon A. Nicholson for petitioner. Mr. 
Thomas W. Bockes for respondent. Reported below: 
137 Neb. 538; 290 N. W. 246. 


No. 715. ARKANSAS CORPORATION COMMISSION ET AL. 
v. THompson, Trustee. March 3, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Eighth Circuit granted. Messrs. Jack Holt, Attorney 
General of Arkansas, Leffel Gentry, Assistant Attorney 
General, Henry L. Fitzhugh, and Joseph M. Hill for peti- 
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tioners. Messrs. Thomas T. Railey, Harvey G. Combs, 
and James M. Chaney for respondent. Reported below: 
116 F. 2d 179. 


No. 740. Getrert, Executor, v. NATIONAL Crty 
Bank or NEw York. March 3, 1941. Petition for writ 
of certiorari to the Supreme Court of New York granted. 
Mr. George Link, Jr. for petitioner. Mr. Barney B. 
Fensterstock for respondent. Reported below: 257 App. 
Div. 465, 1076; 284 N. Y. 18; 18 N. Y. 8. 2d 600; 14 
N. Y. S. 2d 995; 29 N. E. 2d 449. 


No. 741. Kuaxon Company v. STENTOR ELECTRIC 
MANUFACTURING Co., Inc. March 3, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Third Circuit granted, limited to the first question pre- 
sented by the petition for the writ. Messrs. James D. 
Carpenter, Jr. and John Thomas Smith for petitioner. 
Messrs. Murray C. Bernays and Paul Leahy for respond- 
ent. Reported below: 115 F. 2d 268. 


No. 556. Earty, CoLLector or INTERNAL REVENUE, 
v. Rew. See ante, p. 661. 


No. 729. Lomax v. Texas. March 10, 1941. Motion 
for leave to proceed in forma pauperis, and petition for 
writ of certiorari to-the Court of Criminal Appeals of 
Texas, granted. Mr. F. S. K. Whittaker for petitioner. 
Reported below: 136 Tex. Cr. R. 108; 124 8. W. 2d 126; 
144 8. W. 2d 555. 


No. 718. Brooxs v. Dewar et AL. March 10, 1941. 
Petition for writ of certiorari to the Supreme Court of 
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Nevada granted. Solicitor General Biddle for petitioner. 
Mr. William J. Donovan for respondents. Reported be- 
low: 60 Nev. 219; 106 P. 2d 755. 


No. 732. JENKINS v. KurN ET AL., TRUSTEES. March 
10, 1941. Petition for writ of certiorari to the Supreme 
Court of Missouri granted. Mr. Harry G. Waltner, Jr. 
for petitioner. Reported below: 146 Mo. 904; 144 8S. W. 


2d 76. 


No. 717. Uwnrrep States, GUARDIAN OF THE INDIANS 
or THE Trise OF HvuaAuLpat In Arizona, v. SANTA Fe Pa- 
ciric Rartroap Co. March 10, 1941. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Ninth 
Circuit granted. Solicitor General Biddle and Messrs. 
Nathan R. Margold, Richard H. Hanna, William A. 
Brophy, and Felix 8S. Cohen for petitioner. Mr. Charles 
H. Woods for respondent. Reported below: 114 F. 2d 
420. 


No. 727. SHamMRocK O11 & Gas Corp. v. SHEETS ET AL. 
March 10, 1941. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit granted, 
limited to the first question presented by the petition for 
the writ. Messrs. R. C. Johnson, Joseph B. Dooley, and 
R. A. Wilson for petitioner. Reported below: 115 F. 2d 
880. 


No. 734. Cary v. COMMISSIONER OF INTERNAL REv- 
ENUE; 

No. 735. FLAGLER v. COMMISSIONER OF INTERNAL 
REVENUE; ; 

No. 736. ESTATE OF FLAGLER ET AL. Vv. COMMISSIONER OF 
INTERNAL REVENUE; and 
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No. 737. MarrHews v. CoMMISSIONER OF INTERNAL 
Revenve. March 10, 1941. Petition for writs of cer- 
tiorari to the Cireuit Court of Appeals for the Seeond Cir- 
cuit granted. Messrs. Roswell L. Gilpatric and Joseph 
C. White for petitioners. Solicitor General Biddle for 
respondent. Reported below: 116 F. 2d 800. 


No. 631. CASEBEER v. HUDSPETH, WARDEN. See ante, 
p. 662. 


No. 744. Posty v. UNITED States. See ante, p. 663. 


No. 755. Grirrin, ADMINISTRATOR, v. McCoacu, 
Trustee. March 17, 1941. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Fifth Cir- 
cuit granted. Mr. Jos. W. Bailey, Jr. for petitioner. 
Mr. Carl B. Callaway for respondent. Reported below: 
116 F. 2d 261. 


No. 79. Crry Company or New York, INc. v. STERN; 
and 

No. 89. CHASE SEcuRITIES Corp. v. VOGEL. See ante, 
p. 666. 


No. 776. HELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. NEBRASKA BriIpGE Suppty & LuMmBeER Co. 
See ante, p. 666. 


No. 789. Cantey v. McLarn Ling, INc., eT Au. See 
ante, p. 667. 


No. 277. Automatic Devices Corp. v. Stnxo Too. & 
Mre. Co. See post, p. 711. 
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No. 782. AmericAN Surety Co. or New York v. 
BETHLEHEM NATIONAL BANK ET AL. March 31, 1941. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Third Circuit granted. Mr. George P. 
Williams, Jr. for petitioner. Messrs. George P. Barse and 
H. P. McFadden for respondents. Reported below: 116 


F. 2d 75. 


No. 758. NatronaLt Lasor ReiatTions Boarp v. Vir- 
GINIA ELectric & Power Co.; and 

No. 759. Nationat Lasor Retations Boarp v. INDE- 
PENDENT ORGANIZATION OF EMPLOYEES OF THE VIRGINIA 
Extecrric & Power Co. March 31, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Fourth Cireuit granted. Solicitor General Biddle and 
Mr. Robert B. Watts for petitioner. Messrs. T. Justin 
Moore and Stephen H. Simes for respondent in No. 758. 
Mr. Paul E. Hadlick for respondent in No. 759. Re- 
ported below: 115 F. 2d 414. 


No. 812. Trxtree Mitts Securities Corp. v. CoMMIs- 
SIONER OF INTERNAL REVENUE. March 31, 1941. Peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Third Circuit granted. Mr. Edmund S. Kochers- 
perger for petitioner. Solicitor General Biddle for 
respondent. Reported below: 117 F. 2d 62. 





DECISIONS DENYING CERTIORARI, FROM JAN- 
UARY 7, 1941, THROUGH MARCH 31, 1941. 


No. 498. Stewart v. JoHNSTON. January 13, 1941. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Ninth Circuit, and motion for leave to pro- 
ceed further in forma pauperis, denied. The motion for 
leave to file petition for writ of mandamus is also denied. 
J. L. Stewart, pro se. Reported below: 97 F. 2d 548. 
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No. 609. Scorr v. Unirep States. January 13, 1941. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Tenth Circuit, and motion for leave to 
proceed further in forma pauperis, denied. Mr. C. L. 
McGuire for petitioner. Reported below: 115 F. 2d 
137. 


No. 620. Stocum et AL. v. First NATIONAL BANK OF 
CHICAGO ET AL. January 13, 1941. Petition for writ of 
certiorari to the Appellate Court, lst District, of Illinois, 
denied. Mr. Justice Buack and Mr. Justice Dovcuas 
took no part in the consideration and decision of this 
application. Mr. Meyer Abrams _ for petitioners. 
Messrs. Max Swiren and Frank H. Towner for the First 
National Bank et al.; and Mr. Claire W. Hardy for 
A. C. Allyn & Co., respondents. Reported below: 305 
Ill. App. 488; 27 N. E. 2d 479. 


No. 622. Dravo ContTRACTING Co. v. JAMES, STATE Tax 
CoMMISSIONER. January 13, 1941. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Mr. Justice Reep took no part in the 
consideration and decision of this application. Messrs. 
Wm. S. Moorhead, Lawrence D. Blair, W. Chapman 
Revercomb, and W. Elliott Nefflen for petitioner. 
Messrs. Clarence W. Meadows, Attorney General of 
West Virginia, and W. Holt Wooddell, Assistant Attorney 
General, for respondent. Reported below: 114 F. 2d 
242. 


No. 352. SunsHrne Minne Co. v. NATIONAL LABOR 
RELATIONS Boarp. January 13, 1941. Petition for writ 
of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied. Messrs. Joseph C. Cheney and 
Charles H. Paul for petitioner. Solicitor General Biddle 
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and Messrs. Thomas E. Harris, Charles Fahy, Robert B. 
Watts, and Laurence A. Knapp for respondent. Re- 
ported below: 110 F. 2d 780. 


No. 563. Hosterrer v. UniTep States. January 13, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit denied. Mr. H. F. 
Stambaugh for petitioner. Solicitor General Biddle, As- 
sistant Attorney General Clark, and Messrs. Sewall Key, 
Arnold Raum, and F. E, Youngman for the United 
States. Reported below: 113 F. 2d 64. 


No. 582. Neat v. Unirep States. January 13, 1941. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Eighth Cireuit denied. Messrs. Edward 
J. Callahan and William J. Hughes, Jr. for petitioner. 
Solicitor General Biddle and Messrs. Wendell Berge, 
Raoul Berger, George F. Kneip, and W. Marvin Smith 
for the United States. Reported below: 114 F. 2d 
1000. 


No. 602. CHALK, COMMISSIONER, ET AL. Vv. UNITED 
States. January 13, 1941. Petition for writ of certio- 
rari to the Circuit Court of Appeals for the Fourth 
Circuit denied. Messrs. Harry McMullan, Attorney 
General of North Carolina, Lee Overman Gregory, As- 
sistant Attorney General, J. Y. Jordan, Jr., J. M. Horner, 
Jr., and Peyton Randolph Harris for petitioners. Solici- 
tor General Biddle for the United States. Reported be- 
low: 114 F. 2d 207. 


No., 604. Unrrep States NationaL BANK oF SAN 
Dieco et AL. v. CounTy or SAN Drieco ET AL. January 
13, 1941. Petition for writ of certiorari to the Supreme 











680 OCTOBER TERM, 1940. 


Decisions Denying Certiorari. 312 U.S. 


Court of California denied. Mr. Louis W. Myers for 
petitioners. Mr. H. H. Linney, Deputy Attorney Gen- 
eral of California, for respondents. Reported below: 
16 Cal. 2d 142; 105 P. 2d 94. 


No. 606. Vikinc Pump Co. » Nationau LaBor Re- 
LATIONS Boarp. January 13, 1941. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. James B. Newman for petitioner. 
Solicitor General Biddle and Messrs. Robert B. Watts, 
Laurence A. Knapp, Mortimer B. Wolf, and A. Norman 
Somers for respondent. Reported below: 113 F. 2d 759. 


No. 615. Stewart Dir Castina Corp. v. NATIONAL 
Lasor Retations Boarp. January 13, 1941. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit denied. Messrs. Silas H. Strawn 
and Frank H. Towner for petitioner. Solicitor General 
Biddle and Messrs. Thomas E. Harris, Robert B. Watts, 
Laurence A. Knapp, Mortimer B. Wolf, and Bertram 
Edises for respondent. Reported below: 114 F. 2d 
849. 


No. 630. ComMMISSIONER OF CorRPORATIONS & TAXATION 
v. Furanerty. January 13, 1941. Petition for writ of 
certiorari to the Supreme Judicial Court of Massachu- 
setts denied. Mr. Paul A. Dever, Attorney General of 
Massachusetts, for petitioner. Messrs. Charles B. Rugg 
and H. Brian Holland for respondent. Reported below: 
306 Mass. 461; 28 N. E. 2d 433. 


No. 644. H. W. Gossarp Co. v. Lorper’s, Inc. Jan- 
uary 13, 1941. Petition for writ of certiorari to the Cir- 
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cuit Court of Appeals for the Seventh Circuit denied. 
Messrs. Hugh M. Morris, Frederic Burnham, and Don- 
ald Malcolm for petitioner. Messrs. Samuel E. Darby, 
Jr. and Floyd H. Crews for respondent. Reported 
below: 114 F. 2d 166. 


No. 600. Watpon v. Unitep States. January 20, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit, and motion for leave 
to proceed further in forma pauperis, denied. Mr. Wil- 
liam Scott Stewart for petitioner. Reported below: 114 
F. 2d 982. 

No. 626. Green v. Houtianp, U. S. Districr Jupce. 
January 20, 1941. The motion to strike the brief of the 
City of Stuart is denied. The petition for writ of cer- 
tiorari to the Cireuit Court of Appeals for the Fifth 
Cireuit is denied. Mr. Manley P. Caldwell for peti- 
tioner. Mr. Geo. W. Coleman for respondent. Reported 
below: 114 F. 2d 1018. 


No. 612. Muissourr Paciric TRANSPORTATION Co. ET 
AL. Uv. GEORGE ET AL. January 20, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Eighth Cireuit denied. Mr. Frank H. Myers for peti- 
tioners. Reported below: 114 F. 2d 757. 


No. 614. Vatiey Waste Mitts v. Pace er Au. Jan- 
uary 20, 1941. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Messrs. E. D. Smith, Jr., Hatton Lovejoy, and Marion 
Smith for petitioner. Solicitor General Biddle, Assist- 
ant Attorney General Clark, and Messrs. Sewall Key 
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and Lee A. Jackson for respondents. Reported below: 
115 F. 2d 466. 

No. 619. GENERAL Morors Corp. ET AL. v. FEDERAL 
Trape Commission. January 20, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Messrs. John Thomas Smith and 
Anthony J. Russo for petitioners. Solicitor General Bid- 
dle, Assistant Attorney General Arnold, and Messrs. 
Charles H. Weston and W. 7. Kelley for respondent. 
Reported below: 114 F. 2d 33. 


No. 621. Henry Levavr, INc., ev AL. v. NATIONAL La- 
Bork Retations Boarp. January 20, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
First Circuit denied. Mr. Allan Seserman for petition- 
ers. Solicitor General Biddle and Messrs. Robert B. 
Watts, Laurence A. Knapp, and Mortimer B. Wolf for 
respondent. Reported below: 115 F. 2d 105. 


No. 632. Derrorr Trust Co. (FORMERLY SECURITY 
Trust CompANy), Executor, v. WoopwortH, COLLECTOR 
OF INTERNAL REVENUE. January 20, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit denied. Messrs. Charles F. Delbridge and 
Francis W. McCauley for petitioner. Solicitor General 
Biddle, Assistant Attorney General Clark, and Messrs. 
Sewall Key, Thomas E. Harris, Maurice J. Mahoney, and 
George H. Zeutzius for respondent. Reported below: 
110 F. 2d 829. 


No. 634. Bauttimore & Ou10 Rariroap Co. v. JosePH, 
ADMINISTRATOR. January 20, 1941. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
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Circuit denied. Mr. Raymond T. Jackson for petitioner. 
Mr. Peter Q. Nyce for respondent. Reported below: 112 
F, 2d 518. 


No. 643. Mutua Benerir Heattu & ACCIDENT ASSN. 
v. Miccouis. January 20, 1941. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Seventh 
Cireuit denied. Messrs. L. L. Bomberger, John W. 
Morthland, Benjamin S. Minor, Arthur P. Drury, and 
John M. Lynham for petitioner. Mr. Oscar B. Thiel for 
respondent. Reported below: 115 F. 2d 579. 





No. 651. ANcHorR Stove & RANGE Co. v. MONTGOMERY 
Warp & Co., Inc. January 20, 1941. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sev- 
enth Cireuit denied. Mr. Walter F. Murray for peti- 
tioner. Messrs. John A. Barr and Stuart S. Ball for 
respondent. Reported below: 114 F. 2d 893. 


No. 579. Opom v. ADERHOLD, WARDEN. February 3, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit, and motion for leave 
to proceed further in forma pauperis, denied. William 
Henry Odom, pro se. Reported below: 115 F. 2d 202. 


No. 608. MircHe.u v. Boarp or GOveRNoRs OF WASH- 
INGTON STaTE Bar AssociATion. February 3, 1941. Pe- 
tition for writ of certiorari to the Supreme Court of the 
State of Washington, and motion for leave to proceed 
further in forma pauperis, denied. Walter B. Mitchell, 
pro se. 


No. 642. Crires v. RapTKe ET AL. February 3, 1941. 
Petition for writ of certiorari to the Circuit Court of 
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Appeals for the Second Circuit, and motion for leave to 
proceed further in forma pauperis, denied. Virgil C. 
Crites, pro se. Messrs. Stephen H. Philbin, Robert W. 
Perkins, and Leonard Day for respondents. 


No. 645. Monrits, ADMINISTRATRIX, v. HaAzELWoop 
ET AL. February 3, 1941. Petition for writ of certiorari 
to the Supreme Court of North Carolina, and motion for 
leave to proceed further in forma pauperis, denied. Mr. 
J. H. Bridgers for petitioner. Mr. Bennett H. Perry for 
respondents. Reported below: 218 N. C. 215; 108. E. 
2d 673. 


No. 635. WELD ET AL. v. CALIFORNIA. February 3, 
1941. Petition for writ of certiorari to the Superior 
Court, County of Alameda, California, and motion for 
leave to proceed further in forma pauperis, denied. Mr. 
George Olshausen for petitioners. Messrs. Homer W. 
Buckley and Robert H. McCreary for respondent. 


No. 565. Lovvorn v. JOHNSTON, WARDEN. February 
3, 1941. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit, and motion for 
leave to proceed further in forma pauperis, denied. 
James A. Lovvorr., pro se. 


No. 664. Kmecak v. Hunt, Warpen. February 3, 
1941. Petition for writ of certiorari to the Supreme 
Court of the State of New York, and motion for leave 
to proceed further in forma pauperis, denied. Steve 
Kmecak, pro se. 


No. 636. ScCHWEIDEL v. LEHIGH VALLEY Ratiroap Co. 
ET AL. February 3, 1941. Petition for writ of certiorari 
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to the District Court of the United States for the Eastern 
District of Pennsylvania denied. Mr. Justice DouGuas 
took no part in the consideration and decision of this 
application. Mr. Lemuel B. Schofield for petitioner. 
Mr. Maurice Bower Saul for respondents, 


No. 637. ABRAMS v. LEHIGH VALLEY Ratiroap Co. 
eT AL. February 3, 1941. Petition for writ of certiorari 
to the District Court of the United States for the Eastern 
District of Pennsylvania denied. Mr. Justice DovuGLas 
took no part in the consideration and decision of this 
application. Mr. Meyer Abrams, pro se. Mr. Maurice 
Bower Saul for respondents. 


No. 657. BRENNAN v. BALTIMorRE & OHI0 Ratiroap Co. 
February 3, 1941. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Mr. Justice Buack is of the opinion that the petition for 
certiorari should be granted. Mr. William Paul Allen for 
petitioner. Wr. Harold R. Oakes for respondent. Re- 
ported below: 115 F. 2d 555. 


No. 633. Pecoraro ET AL. v. UNitep States. Febru- 
ary 3, 1941. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Mr. 
Louis Halle for petitioners. Solicitor General Biddle and 
Messrs. Wendell Berge, George F. Kneip, and W. Marvin 
Smith for the United States. Reported below: 115 F. 
2d 245. 


No. 639. STERN ET AL., COMMITTEE OF WAGE EARNERS 
or Destor, v. PENNSYLVANIA CENTRAL BREWING Co., 
Bankrupt. February 3, 1941. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Third 
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Cireuit denied. Mr. J. Julius Levy for petitioners. 
Reported below: 114 F. 2d 1010. | 


No. 646. Oxrn, ADMINISTRATRIX, v. NEw ENGLAND LIFE 
INsuRANCE Co. February 3, 1941. Petition for writ of 
certiorari to the Cireuit Court of Appeals for the Seventh 
Circuit denied. Mr. Arthur R. Robinson for petitioner. 
Messrs. Clair McTurnan and William R. Higgins for re- 
spondent. Reported below: 114 F. 2d 131. 


No. 650. FuHrRMAN «& Forster Co. v. COMMISSIONER 
or INTERNAL REVENvE. February 3, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit denied. Mr. Rayford W. Lemley for pe- 
titioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key, Warner W. Gard- 
ner, and F. E. Youngman for respondent. Reported be- 
low: 114 F. 2d 863. 


No. 652. FARMERS UNDERWRITERS ASSOCIATION v. CAR- 
TER, ADMINISTRATOR. February 3, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied. Mr. Joseph D. Brady for peti- 
tioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key and John A. Gage 
for respondent. Reported below: 115 F. 2d 302. 


No. 653. Arias Miuurne Co. v. Jones, COLLECTOR OF 
INTERNAL REVENUE. February 3, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Tenth Circuit denied. Mr. Harry W. Blair for peti- 
tioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key, Norman D. Kel- 
ler, and Thomas E. Harris for respondent. Reported be- 
low: 115 F. 2d 61. 
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No. 656. INGRAM-RicHARDSON MANUFACTURING Co. 
v. DEPARTMENT OF TREASURY OF INDIANA ET AL. Febru- 
ary 3, 1941. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Messrs. Earl B. Barnes, Alan W. Boyd, and Charles M. 
Wells for petitioner. Messrs. Samuel D. Jackson, Attor- 
ney General of Indiana, Joseph W. Hutchinson, and 
Joseph P. McNamara for respondents. Reported below: 
114 F. 2d 889. 


No. 649. ALuiiep Bripce & Construction Co. v. DAN- 
VILLE SANITARY District. February 3, 1941. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit denied. Mr. Charles P. R. Macaulay 
for petitioner. Mr. Paul F. Jones for respondent. Re- 
ported below: 114 F. 2d 155. 


No. 660. Buruey Irrigation District v. IcKgs, Sec- 
RETARY OF THE INTERIOR. February 3, 1941. Petition 
for writ of certiorari to the Court of Appeals for the Dis- 
trict of Columbia denied. Messrs. E. Barrett Prettyman, 
F. G. Awalt, Raymond Sparks, and S. T. Lowe for peti- 
tioner. Solicitor General Biddle for respondent. Re- 
ported below: 116 F. 2d 529. 


No. 665. WreLtanp v. Pace. February 3, 1941. 
Petition for writ of certiorari to the Supreme Court of 
Ohio denied. Mr. Charles Auerbach for petitioner. Mr. 
George Q. Keeley for respondent. Reported below: 137 
Ohio St. 198; 28 N. E. 2d 583. 


No. 669. Prertess Equipment Co. v. W. H. Miner, 
Inc. February 3, 1941. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit 
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denied. Messrs. David P. Wolhaupter and Franklin M. 
Warden for petitioner. Mr. George I. Haight for re- 
spondent. Reported below: 115 F. 2d 650. 


No. 670. SANA LABORATORIES, INC., ET AL. v. UNITED 
Srates. February 3,1941. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit de- 
nied. JMJr. Harlan Besson for petitioners. Solicitor Gen- 
eral Biddle and Messrs. Wendell Berge, George F. Kneip, 
Fred E. Strine, and W. Marvin Smith for the United 
States. Reported below: 115 F. 2d 717. 


No. 677. Kycoca Lanp Co. v. Kentucky River Coan 
Corp. February 3, 1941. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit de- 
nied. Messrs. Joseph S. Graydon and Buford C. Tynes 
for petitioner. Mr. Peter T. Wheeler for respondent. 
Reported below: 110 F. 2d 894. 


No. 682. GorHAmM v. Mutua Benerir Heattu & 
AcciDENT ASSOCIATION OF OmaAHA. February 3, 1941. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Fourth Circuit denied. Messrs. J. M. 
Bailey and W. H. Yarborough for petitioner. Messrs. 
Julius'C. Smith and C. R. Wharton for respondent. Re- 
ported below: 114 F. 2d 97. 


No. 703. Gurrtn v. GrierEN. February 3, 1941. 
Petition for writ of certiorari to the Appellate Court, 
First District, of Illinois, denied. Mr. William S. Klein- 
man for petitioner. Mr. Charles O. Rundall for respond- 
ent. Reported below: 305 Ill. App. 494; 27 N. E. 2d 
609. 
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No. 13, original. Ex parte WitiiaAm H. LockHart. 
February 10, 1941. The motion for leave to file petition 
for writ of certiorari is granted. The petition for writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit, and motion for leave to proceed further in forma 
pauperis, are denied. William H. Lockhart, pro se. 


No. 60. Cantu v. Texas. February 10, 1941. The 
motion to proceed on typewritten papers is granted. The 
petition for writ of certiorari to the Court of Criminal 
Appeals of Texas is denied. Mr. A. B. Cole for peti- 
tioner. Messrs. Gerald C. Mann, Attorney General of 
Texas, and Lloyd W. Davidson for respondent. Re- 
ported below: 135 8S. W. 2d 705. 


No. 136. C & C Icke Cream Co., Inc. v. Ewrnc-Von 
ALLMEN Datry Co. ET AL. February 10, 1941. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Sixth Circuit denied. Mr. Justice Roserts took 
no part in the consideration and decision of this appli- 
cation. Mr. Joseph S. Lawton for petitioner. Messrs. 
Marvin H. Taylor and Edward P. Humphrey for re- 
spondents. Reported below: 109 F. 2d 898. 


No. 661. Forp Motor Co. v. Natronau Lasor RExa- 
TIONS Boarp. February 10, 1941. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Mr. Jusrice Murpuy took no part in 
the consideration and decision of this application. 
Messrs. Frederick H. Wood and Alfred McCormack for 
petitioner. Solicitor General Biddle and Messrs. Warner 
W. Gardner, Robert B. Watts, Laurence A. Knapp, and 
Mortimer B. Wolf for respondent. Reported below: 114 
F. 2d 905. 


301335°—41- —4i4 
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No. 662. NupELMAN, Director or FINANCE or ILLI- 
Nors, v. GLOBE VARNISH Co. February 10, 1941. Peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Seventh Circuit denied for the want of jurisdic- 
tion. Davis v. Preston, 280 U. 8. 406. Messrs. John E. 
Cassidy, Attorney General of Illinois, Montgomery S. 
Winning, Edwin T. Breen, Eli J. Bibo, and Philip J. 
Simon, Assistant Attorneys General, for petitioner. 
Messrs. Thurlow G. Essington, Russell Whitman, Wil- 
liam P. Sidley, and Hamilton K. Beebe for respondent. 
Reported below: 114 F. 2d 916. 


No. 187. Ratu et Au. v. Crospy. February 10, 1941. 
Petition for writ of certiorari to the Supreme Court of 
Ohio denied. Messrs. Joseph A. Padway and Leonard 
J. Stern for petitioners. Messrs. Welles K. Stanley and 
Harry E. Smoyer for respondent. Reported below: 135 
Ohio St. 666; 136 Ohio St. 352; 22 N. E. 2d 83; 25 N. E. 
2d 934. 


No. 685. Knirrin, TRUSTEE, v. STATE oF NEw YorE. 
February 10, 1941. Petition for writ of certiorari to the 
Court of Claims of the State of New York denied. Mr. 
Lloyd B. Kanter for petitioner. Messrs. John J. Ben- 
nett, Jr., Attorney General of New York, Henry Epstein, 
Solicitor General, and James H. Glavin, Jr., Assistant 
Attorney General, for respondent. Reported below: 257 
App. Div. 43; 283 N. Y. 317; 284 N. Y. 593; 12 N. Y.S. 
2d 422; 28 N. E. 2d 853; 29 N. E. 2d 668. 


No. 690. Van Gr~perR v. AMERICAN Surety Co. OF 
New York. February 10, 1941. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Mr. Joseph W. Planck for petitioner. 
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Mr. Clayton F. Jennings for respondent. Reported be- 
low: 115 F. 2d 200. 


No. 711. May, porna Business As GrorcE 8. May Co., 
v. Muuuican. February 10, 1941. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Mr. Harry C. Howard for petitioner. 
Reported below: 117 F. 2d 259. 


No. 190. Ketty v. JOHNSTON, WARDEN. February 17, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit, and motion for leave 
to proceed further in forma pauperis, denied. Harry C. 
Kelly, pro se. Reported below: 111 F. 2d 613. 


No. 576. Dr VEUVE, DOING BUSINESS AS SAN FRANCISCO 
UNDERWRITERS OF SAN FRANCISCO, ET AL. Vv. TARLETON ET 
AL. February 17, 1941. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
denied. Mr. Wallace Shepard for petitioners. Mr. 
James D. Meredith for respondents. Reported below: 
113 F. 2d 290. 


No. 668. Manuracturers Trust Co. v. UN1TED STATEs. 
February 17, 1941. Petition for writ of certiorari to the 
Court of Claims denied. Mr. Donald Marks for peti- 
tioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key and J. Louis 
Monarch for the United States. Reported below: 91 Ct. 
Cls. 406; 32 F. Supp. 289. 





No. 674. Sciortino v. UNniTEp States. February 17, 
1941. Petition for writ of certiorari to the Circuit Court 
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of Appeals for the Second Circuit denied. Mr. Leo H. 
Klugherz for petitioner. Solicitor General Biddle and 
Messrs. Wendell Berge, George F. Knetp, and W. Marvin 
Smith for the United States. Reported below: 115 F. 
2d 504. 


No. 691. CHtcaco & NorrH Western Rarttway Co. 
ET AL. Vv. COMMISSIONER OF INTERNAL REVENUE. Febru- 
ary 17, 1941. Petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Seventh Circuit denied. 
Messrs. Nelson Trottman and William T. Faricy for 
petitioners. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key and Joseph M. 
Jones for respondent. Reported below: 114 F. 2d 882. 


No. 693. BAKER ET AL. v. UNITED States. February 
17, 1941. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. Messrs. 
A. G. Bush, W. R. Donham, L. E. Gwinn, and Jacob N. 
Halper for petitioners. Solicitor General Biddle and 
Messrs. Wendell Berge, Herbert Wechsler, William J. 
Connor, and M. Joseph Matan for the United States. 
Reported below: 115 F. 2d 533. 


No. 694. Luzon BrokeracE Co., Inc. v. Pusiic Srrv- 
Ice COMMISSION ET AL. February 17, 1941. Petition 
for writ of certiorari to the Supreme Court of the Philip- 
pines denied. Mr. L. D. Lockwood for petitioner. Mr. 
Nathan R. Margold for respondents, 


No. 695. Derrorr & Wrinpsor Ferry Co. v. Woop- 
WORTH, FORMER COLLECTOR oF INTERNAL REVENUE. 
February 17, 1941. Petition for writ of certiorari to the 
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Circuit Court of Appeals for the Sixth Circuit denied. 
Mr. Hal H. Smith for petitioner. Solicitor General Bid- 
dle, Assistant Attorney General Clark, and Messrs. Se- 
wall Key and Arthur A. Armstrong for respondent. 
Reported below: 115 F. 2d 795. 


No. 696. BEKINS ET AL., TRUSTEES, ET AL. v. LINDSAY- 
STRATHMORE IRRIGATION District. February 17, 1941. 
Petition for writ of certiorari to the Circuit Court of Ap- 
peals for the Ninth Circuit denied. Mr. W. Coburn 
Cook for petitioners. Messrs. Guy Knupp and Jas. R. 
McBride for respondent. Reported below: 114 F. 2d 
680. 


No. 698. JORDAN ET AL. v'. PALO VERDE IRRIGATION Dts- 
trict. February 17,1941. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
denied. Jr. W. Coburn Cook for petitioners. Messrs. 
Arvin B. Shaw, Jr. and Wm. L. Murphey for respondent. 
Reported below: 114 F. 2d 691. 


No. 699. Moopy eT AL. v. JAMES IRRIGATION D1IsTRICT, 
Desror. February 17, 1941. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. W. Coburn Cook for petitioners. 
Mr. A. L. Cowell for respondent. Reported below: 114 
F, 2d 685. 


No. 725. Casco Propucts Corp. v. Sinko Toot & 
MANUFACTURING Co. February 17, 1941. Petition for 
writ of certiorari to the Cireuit Court of Appeals for the 
Seventh Circuit. denied. Messrs. Drury W. Cooper, 
Henry M. Huzley, and Thomas J. Byrne for petitioner. 
Messrs. Bernard A. Schroeder, Russell Wiles, and George 
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A. Chritton for respondent. Reported below: 116 F. 2d 
119. 


No. 716. Hvussock v. Strate or New York. See ante, 
p. 659. 

No. 15, original. Eartey v. Cuicaco, MILwavuKes, 
Sr. Paut & Paciric R. Co. March 3, 1941. Motion for 
leave to file a petition for writ of certiorari granted. Pe- 
tition for writ of certiorari to the Cireuit Court of Ap- 
peals for the Seventh Circuit, and motion for leave to 
proceed further in forma pauperis, denied. Mr. Justice 
Dovetas took no part in the consideration and decision 
of these applications. John J. Earley, pro se. 





No. 688. Latimer v. STATE OF WASHINGTON ET AL. 
March 3, 1941. Petition for writ of certiorari to the Su- 
preme Court of the State of Washington, and motion for 
leave to proceed further in forma pauperis, denied. 
George D. Latimer, pro se. 


No. 713. FuetcHer v. Eventna Star Newspaper Co. 
March 3, 1941. Petition for writ of certiorari to the 
Court of Appeals for the District of Columbia, and mo- 
tion for leave to proceed further in forma pauperis, de- 
nied. Edmond C. Fletcher, pro se. Reported below: 
72 App. D. C. 303; 114 F. 2d 582. 


No. 730. Strzep v. State or New York. March 3, 
1941. Petition for writ of certiorari to the Supreme 
Court of New York, and motion for leave to proceed 
further in forma pauperis, denied. Celestian L. Strzep, 
pro se. Reported below: 257 App. Div. 1042, 1100; 283 
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N. Y. 699; 284 N. Y. 580; 13 N. Y.S. 2d 850; 14. N. Y.S. 
2d 1006; 28 N. E. 2d 715; 29 N. E. 2d 659. 


No. 659. CHocraw Nation v. UNITED States. March 
3, 1941. Petition for writ of certiorari to the Court of 
Claims denied. Messrs. W. F. Semple, R. M. Rainey, 
Streeter B, Flynn, and T. P. Gore for petitioner. So- 
licitor General Biddle for the United States. Reported 
below: 91 Ct. Cls. 320. 


No. 680. Reuter v. Unirep States. March 3, 1941. 
Petition for writ of certiorari to the Court of Claims de- 
nied. Mr. James A. Cosgrove for petitioner. Solicitor 
General Biddle, Assistant Attorney General Clark, and 
Mr. Sewall Key for the United States. Reported below: 
92 Ct. Cls. 74; 34 F. Supp. 1014. 


No. 702. McIntyre v. Georaia. March 3, 1941. Pe- 
tition for writ of certiorari to the Supreme Court of Geor- 
gia denied. Mr. G. Seals Aiken for petitioner. Mr. J. 
I. LeCraw for respondent. Reported below: 190 Ga. 
872; 11 S. E. 2d 5. 


No. 704. Monarcu DistripuTinG Co. ET AL. v. UNITED 
Srates. March 3, 1941. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
denied. Mr. Harold J. Bandy for petitioners. Solicitor 
General Biddle and Messrs. Wendell Berge, Raoul Berger, 
George F. Kneip, and W. Marvin Smith for the United 
States. Reported below: 116 F. 2d 11. 


No. 706. Romans Er AL. v. Maryann. March 3, 
1941. Petition for writ of certiorari to the Court of Ap- 
peals of Maryland denied. Mr. Eldridge Hood Young 
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for petitioners. Mr. William C. Walsh, Attorney Gen- 
eral of Maryland, for respondent. Reported below: 178 
Md. 588; 16 A. 2d 642. 


No. 707. Crry or New York v. UNITED STATEs ET AL. 
March 3, 1941. Petition for writ of certiorari to the 
Supreme Court of New York denied. Messrs. William 
C. Chanler, Paxton Blair, and Sol Charles Levine for 
petitioner. Solicitor General Biddle, Assistant Attorney 
General Shea, and Messrs. Melvin H. Siegel and Paul A. 
Sweeney for respondents. Reported below: 259 App. 
Div. 688; 284 N. Y. 713; 20 N. Y. S. 2d 573; 31 N. E. 
2d 48. 


No. 663. OpartucH v. Securtry Mutvat Lire Insvr- 
ANCE Co. March 3, 1941. Petition for writ of certio- 
rari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Messrs. Roy Massena and Donald N. 
Schaffer for petitioner. Messrs. Dwight S. Bobb and 
Robert W. Childs for respondent. Reported below: 114 
F. 2d 873. 


No. 672. H. B. Netson Construction Co. v. UNITED 
States. March 3, 1941. Petition for writ of certiorari 
to the Court of Claims denied. Messrs. S. Wallace 
Dempsey and Thoinas Bruce Fuller for petitioner. So- 
licittor General Biddle, Assistant Attorney General 
Shea, and Mr. Paul A. Sweeney for the United States. 
Reported below: 91 Ct. Cls. 476. 


No. 673. H. B. Netson Construction Co. v. UNITED 
States. March 3, 1941. Petition for writ of certiorari 
to the Court of Claims denied. Messrs. S. Wallace 
Dempsey and Thomas Bruce Fuller for petitioner. So- 
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licitor General Biddle, Assistant Attorney General 
Shea, and Mr. Melvin H. Siegel for the United States. 
Reported below: 91 Ct. Cls. 488. 


No. 675. SreEps er AL. v. UNirep States. March 3, 
1941. Petition for writ of certiorari to the Court of 
Claims denied. Mr. Walter Biddle Saul for petitioners. 
Solicitor General Biddle, Assistant Attorney General 
Shea, and Messrs. Melvin H. Siegel and Thomas E. Har- 
ris for the United States. Reported below: 92 Ct. Cls. 
97. 


No. 723. JORDAN ET AL. v. FISHER ET AL. March 3, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Cireuit denied. Messrs. E. L. 
Klett and W. W. Campbell for petitioners. Mr. Alfred 
McKnight for respondents. Reported below: 116 F. 2d 
183. 


No. 747. SHEPPARD, COMPTROLLER OF PuBLic Ac- 
COUNTS, ET AL. Vv. CARPENTER. March 3, 1941. Petition 
for writ of certiorari to the Supreme Court of Texas 
denied. Messrs. Gerald C. Mann, Attorney General of 
Texas, Grover Sellers, First Assistant Attorney General, 
R. W. Fairchild, Ocie Speer, and Geo. W. Barcus, Assist- 
ant Attorneys General, for petitioners. Messrs. Dan 
Moody, Everett L. Looney, Claude V. Birkhead, R. L. 
Bobbitt, and Charles L. Black for respondent. Reported 
below: 135 Texas 413; 145 S. W. 2d 562. 


No. 613. Rosprns v. SANForD, WARDEN. March 10, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the-Fifth Circuit, and motion for leave to 
proceed further in forma pauperis, denied. Mr. James 
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F. Kemp for petitioner. Reported below: 115 F. 2d 
435. 


No. 720. ParrisH v. StrRATTON CripPLe CREEK MINING 
& DEVELOPMENT Co. March 10, 1941. Petition for writ 
of certiorari to the Circuit Court of Appeals for the 
Tenth Circuit, and motion for leave to proceed further 
in. forma pauperis, denied. FE. F. Parrish, pro se. Mr. 
David P. Strickler for respondent. Reported below: 
116 F. 2d 207. 


No. 701. Smite v. HENDERSON, WARDEN. March 10, 
1941. Petition for writ of certiorari to the Supreme 
Court of Georgia, and motion for leave to proceed further 
in forma pauperis, denied. Mr. Leon A. Ransom for pe- 
titioner. Mr. J. Walter LeCraw for respondent. Re- 
ported below: 190 Ga. 886; 10 S, E. 2d 921. 


No. 751. InptIANA UNEMPLOYMENT COMPENSATION 
Boarp v. BENNER-CoryYELL LumBer Co., Inc. March 
10, 1941. Petition for writ of certiorari to the Supreme 
Court of Indiana denied for the want of a final judg- 
ment. Messrs. Joseph P. McNamara and Thomas M. 
Quinn, Jr. for petitioner. Mr. John R. Browne for re- 
spondent. Briefs were filed on behalf of unemployment 
compensation agencies of several States, as amici curiae, 
in support of the petition. Reported below: 218 Ind. —; 
29 N. E. 2d 776. 


No. 779. Curry or JACKSON ET AL. v. MISSISSIPPI 
Power & Ligut Co. March 10, 1941. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. Justice Dovatas took no part in the 
consideration and decision of this application. Messrs. 
J. Morgan Stevens and W. E. Morse for petitioners. 
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Messrs. Marcellus Green and Garner W. Green for re- 
spondent. Reported below: 116 F. 2d 924. 


No. 681. Sure Construction & Trapine Co., Inc. v. 
Unirep States. March 10, 1941. Petition for writ of 
certiorari to the Court of Claims denied. Messrs. Asbury 
Hayne de Yampert and Herbert M. Bingham for peti- 
tioner. Solicitor General Biddle, Assistant Attorney 
General Shea, and Messrs. Melvin H. Siegel and Thomas. 
E. Harris for the United States. Reported below: 91 
Ct. Cls. 419. 


No. 722. Apams, TrusTEE, v. Crry BANK & Trust 
Co. March 10, 1941. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Fifth Circuit de- 
nied. Mr. F. Baldwin Martin for petitioner. Mr. A. O. 
B. Sparks for respondent. Reported below: 115 F. 2d 
453. 


No. 724. Troy-Parisian, Inc. v. Unrrep STaTEs Ex 
REL. ADMINISTRATOR OF THE FEDERAL Houstne ADMINIS- 
TRATION. March 10, 1941. Petition for writ of certiorari 
to the Cireuit Court of Appeals for the Ninth Circuit 
denied. Mr. O. A. Johannesen for petitioner. Solicitor 
General Biddle, Assistant Attorney General Shea, and 
Mr. Melvin H. Siegel for respondent. Reported below: 
115 F. 2d 224. 


No. 726. ANHEvusER-BuscH, INC., ET AL. v. HELVER- 
ING, COMMISSIONER OF INTERNAL Revenue. March 10, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Eighth Circuit denied. Messrs. Dan- 
iel N. Kirby, Allen C. Orrick, and Harry W. Kroeger for 
petitioners. Solicitor General Biddle and Messrs. Sewall 
Key, Richard H. Demuth, and Morton K. Rothschild 
for respondent. Reported below: 115 F. 2d 662. 
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No. 728. May DeparTMENT Stores Co. ET AL. v. 
TAKASHI Kataoka Ev AL. March 10, 1941. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Cireuit denied. Messrs. Frank J. Hogan, Edmund 
L. Jones, and Walter O. Schell for petitioners. Mr. J. 
Marion Wright for respondents. Reported below: 115 
F. 2d 521. 

No. 733. RorertcH v. HELVERING, COMMISSIONER OF 
INTERNAL ReveENvE. March 10, 1941. Petition for 
writ of certiorari to the Court of Appeals for the District 
of Columbia denied. Messrs. Charles B. McInnis and 
John H. Jackson for petitioner. Solicitor General Bid- 
dle, Assistant Attorney General Clark, and Mr. Sewall 
Key for respondent. Reported below: 115 F. 2d 39. 





No. 745. Union Trust Co. or PirtrspurGH, TRUSTEE, v. 
COMMISSIONER OF INTERNAL REVENUE. March 10, 1941. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Third Circuit denied. Messrs. J. Mer- 
rul Wright and David R. Shelton for petitioner. Solici- 
tor General Biddle, Assistant Attorney General Clark, 
and Mr. Sewall Key for respondent. Reported below: 
115 F. 2d 86. 


No. 749. Wetts Farco BANK & Unton Trust Co. v. 
CoLLectoR OF INTERNAL REVENUE. March 10, 1941. 
Petition for writ of certiorari to the Supreme Court of 
the Philippines denied. Messrs. Sidney M. Ehrman and 
Lloyd W. Dinkelspiel for petitioner. Mr. Nathan R. 
Margold for respondent. 


No. 750. Buarr, JupDGE oF THE CrrcurtT Court or CoLE 
County, Missourtr v. Missourt Ex REL. Lucas, SUPERIN- 
TENDENT. March 10, 1941. Petition for writ of cer- 
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tiorari to the Supreme Court of Missouri denied. Mr. 
John T. Barker for petitioner. Messrs. Roy McKittrick, 
Attorney General of Missouri, Covell R. Hewitt, Harry 
H. Kay, Assistant Attorneys General, and Charles L. 
Henson for respondent. Reported below: 146 Mo. 1017; 
144 S. W. 2d 106. 


No. 647. Monsen v. Unitep States. March 17, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit, and motion for leave 
to proceed further in forma pauperis, denied. Jennings 
B. Monsen, pro se. Reported below: 115 F. 2d 635. 


No. 742. Morcan v. Unittep States. March 17, 1941. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Fifth Circuit, and motion for leave to 
proceed further in forma pauperis, denied. Mr. C. L. 
Dawson for petitioner. Reported below: 115 F. 2d 
427. 


No. 754. OHIO Ex REL. SMITH v. YOUNG, JUDGE, ET AL. 
March 17, 1941. Petition for writ of certiorari to the 
Supreme Court of Ohio, and motion for leave to proceed 
further in forma pauperis, denied. Messrs. Paul D. 
Smith and Thomas M. Sutherland for petitioner. Mr. 
Howard F. Guthery for respondents. Reported below: 
137 Ohio St. 319; 29 N. E. 2d 564. 


No. 731. Morcan v. TENNESSEE VALLEY AUTHORITY 
ET AL. March 17, 1941. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit 
denied. Mr. Justice FRANKFURTER took no part in the 
consideration and decision of this application. Mr. 
Edwin H. Cassels for petitioner. Solicitor General Bid- 
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dle, Assistant Attorney General Shea, and Mr. William 
C. Fitts, Jr. for respondents. Reported below: 115 °F. 
2d 990. 


No. 757. Cras OrcHARD IMPROVEMENT Co. v. CHESA- 
PEAKE & On10 Ramway Co. March 17, 1941. Petition 
for writ of certiorari to the Cireuit Court of Appeals 
for the Fourth Circuit denied. Mr. Justice Reep took 
no part in the consideration and decision of this appli- 
eation. Mr. W. A. Thornhill for petitioner. Reported 
below: 115 F. 2d 277. 


No. 762. McGioon v. Unitep States. March 17, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Mr. Justice 
Dove.as and Mr. Justice Murpuy took no part in the 
consideration and decision of this application. Mr. Fred 
A. Tronside, Jr. for petitioner. Solicitor General Biddle, 
Assistant Attorney General Berge, and Messrs. James P. 
O’Brien, Arthur Breuer, W. Marvin Smith, and Chester 
T. Lane for the United States. Reported below: 116 F. 
2d 285. 


No. 648. DoMENECH, TREASURER, Vv. SAN JUAN TRAD- 
inNG Co., INc.; and 

No. 679. San Juan Trapinc Co., Inc. v. DoMENECH, 
TREASURER OF PuERTO Rico. March 17, 1941. Petitions 
for writs of certiorari to the Circuit Court of Appeals 
for the First Circuit denied. Messrs. William Cattron 
Rigby, George A. Malcolm, and Nathan R. Margold for 
petitioner in No. 648 and respondent in No. 679. Mr. 
L. E. Dubon for respondent in No. 648 and petitioner in 
No. 679. Reported below: 114 F. 2d 969. 
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No. 712. KynettTe v. CatirorniA. March 17, 1941. 
Petition for writ of certiorari to the Supreme Court of 
California denied. Earle E. Kynette, pro se. Messrs. 
Earl Warren, Attorney General of California, Everett W. 
Mattoon, Assistant Attorney General, and Frank Rich- 
ards, Deputy Attorney General, for respondent. Re- 
ported below: 15 Cal. 2d 731; 97 P. 2d 287; 104 P. 2d 
794. 


No. 721. Scorrv.CoHen. March 17,1941. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Fifth Circuit denied. Mr. Robert Allen Ritchie for 
petitioner. Reported below: 115 F. 2d 704. 


No. 752. SouTHWESTERN Hore. Co. v. UNITED STATES. 
March 17, 1941. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Thornton Hardie for petitioner. Solicitor General 
Biddle, Assistant Attorney General Clark, and Messrs. 
Sewall Key and F. E. Youngman for the United States, 
Reported below: 115 F. 2d 686. 


No. 760. MuLiLer v. COMMISSIONER OF INTERNAL REv- 
ENUE. March 17,1941. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Ninth Circuit de- 
nied. Mr. J. G. Korner, Jr. for petitioner. Solicitor 
General Biddle, Assistant Attorney General Clark, and 
Messrs. Sewall Key, Arnold Raum, and Maurice J. Ma- 
honey for respondent. Reported below: 115 F. 2d 
479. 


No. 761. CRENSHAW v. UNiTep Srates. March 17, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Sixth Circuit denied. Messrs. L. E. 
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Gwinn and Charles C. Grassham for petitioner. Soli- 
citor General Biddle, Assistant Attorney General Berge, 
and Mr. George F. Kneip for the United States. Re- 
ported below: 116 F. 2d 737. 


No. 764. JTIELVERING, COMMISSIONER OF INTERNAL 
REVENUE, v. CLEVELAND Trust Co., Trustee. March 
17, 1941. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Sixth Circuit denied. Solicitor 
General Biddle for petitioner. Mr. Charles P. Hine for 
respondent. Reported below: 115 F. 2d 481. 


No. 765. Corstrttos v. Kiern, Trustee. March 17, 
1941. Petition for writ of certiorari to the Cireuit Court 
of Appeals for the Seventh Circuit denied. Wr. Harold 
O. Mulks for petitioner. Reported below: 115 F. 2d 
626. 


No. 788. New York Lire INsurANnce Co. v. GRIESE- 
piecK. March 17, 1941. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Eighth Circuit 
denied. Messrs. James C. Jones, Lon O. Hocker, James 
C. Jones, Jr., and Louis H. Cooke for petitioner. Mr. 
William L. Mason for respondent. Reported below: 116 
F. 2d 559. 


No. 772. BARTINDALE v. STATE oF NEw York. March 
31, 1941. Petition for writ of certiorari to the County 
Court of Rockland County, State of New York, and 
motion for leave to proceed further in forma pauperis, 
denied. Horace Lee Bartindale, pro se. Messrs. John 
J. Bennett, Jr., Attorney General of New York, and 
George V. Dorsey for respondent. Reported below: 259 
App. Div. 841; 284 N. Y. 677; 20 N. Y. 8. 2d 172; 30 
N. E. 2d 724. 
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No. 813. Lewis v. Loutstana. March 31, 1941. Pe- 
tition for writ of certiorari to the Supreme Court of 
Louisiana, and motion for leave to proceed further in 


forma pauperis, denied. Annie C. Lewis, pro se. Re- 
ported below: 196 La. 814; 200 So. 265. 


No. 777. ILLINoIs Ex REL. LEAF, County TREASURER, 
v. Orvis. March 31, 1941. Petition for writ of cer- 
tiorari to the Supreme Court of Illinois denied for the 
want of a final judgment. Messrs. Werner W. Schroeder 
and Hamilton K. Beebe for petitioner. Mr. Nelson 
Trottman for respondent. Reported below: 374 III. 536; 
30 N. E. 2d 28. 


No. 783. Ewine v. NATIONAL AIRPORT CORPORATION. 
March 31, 1941. The motion to consider the petition on 
appendices to briefs filed in the Circuit Court of Appeals 
is granted. The petition for writ of certiorari to the 
Circuit Court of Appeals for the Fourth Circuit is denied. 
Messrs. William E. Leahy and William J. Hughes, Jr. 
for petitioner. Mr. Albert V. Bryan for respondent. 
Reported below: 115 F. 2d 859. 


No. 756. CARPENTER ET AL. Vv. SUPERIOR Court oF CALI- 
FORNIA IN AND FOR THE County oF Los ANGELEs. 
March 31, 1941. The motion for leave to use the record 
in Carpenter v. Hamilton, 311 U.S. 656, is granted. The 
petition for writ of certiorari to the Supreme Court of 
California is denied. Mr. A. L. Wirin for petitioners. 
Mr. W. B. McKesson for respondent. Reported below: 
15 Cal. 2d 130; 98 P. 2d 1027. 


No. 768. Drxon er AL. v. Unrtep States. March 31, 


1941. Petition for writ of certiorari to the Circuit Court 
301335 °—41———_45 
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of Appeals for the Eighth Circuit denied. Mr. Frank 
Hickman for petitioners. Solicitor General Biddle, 
Assistant Attorney General Berge, and Mr. George F. 
Kneip for the United States. Reported below: 116 F. 
2d 907. 


No. 773. QuEEN INSURANCE Co. v. HELVERING, Com- 
MISSIONER OF INTERNAL REVENUE. March 31, 1941. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit denied. Mr. William H. 
Hotchkiss for petitioner. Solicitor General Biddle, 
Assistant Attorney General Clark, and Messrs. Sewall 
Key, Richard H. Demuth, and Warren F. Wattles for 
respondent. Reported below: 115 F. 2d 341. 


No. 774. ALTMAIER v. COMMISSIONER OF INTERNAL 
RevENvE. March 31, 1941. Petition for writ of certio- 
rari to the Circuit Court of Appeals for the Sixth Circuit 
denied. Mr. John J. Kendrick for petitioner. Solicitor 
General Biddle, Assistant Attorney General Clark, and 
Messrs. Sewall Key, J. Louis Monarch, and Edward H. 
Hammond for respondent. Reported below: 116 F. 2d 
162. 


No. 780. REELEY v. PENNSYLVANIA Rariroap Co. 
March 31, 1941. Petition for writ of certiorari to the 
Court of Appeals of Maryland denied. Mr. Isaac 
Lobe Straus for petitioner. Messrs. Edward E. Hargest, 
Jr. and O. Bowie Duckett, Jr. for respondent. Reported 
below: 179 Md. 39; 16 A. 2d 904. 


No. 787. Onto Nationa, Lire INsurANcE Co. v. 
SacHs ET AL. March 31, 1941. Petition for writ of cer- 
tiorari to the Circuit Court of Appeals for the Seventh 
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Circuit denied. Mr. O. John Rogge for petitioner. Mr. 
Myron D. Alexander for respondents. Reported below: 
116 F. 2d 113. 


No. 790. WALKER ET AL. v. O’BriEN ET AL. March 31, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Messrs. A. G. 
M. Robertson and Garner Anthony for petitioners. Mr. 
Howard B. Henshey for respondents. Reported below: 
115 F. 2d 956. 


No. 791. Murtuat Lire Insurance Co. v. HEIMBRON- 
NER, GuarDIAN. March 31, 1941. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Messrs. James C. Jones, Lon O. Hocker, 
and James C. Jones, Jr. for petitioner. Reported below: 
116 F. 2d 855. 


No. 800. Frost et Au., ExECUTORS AND TRUSTEES, ET AL. 
v. AMERICAN Security & Trust Co. et au. March 31, 
1941. Petition for writ of certiorari to the Court of Ap- 
peals for the District of Columbia denied. Messrs. Nor- 
man B. Frost and Frederic N. Towers, pro se, and Messrs. 
John A. Kratz, James C. Wilkes, and Frank H. Myers for 
petitioners. Messrs. Frederic D. McKenney, John S. 
Flannery, G. Bowdoin Craighill, and John E. Larson for 
American Security & Trust Co., respondent. Reported 
below: 117 F. 2d 283. 


Nos. 820, 821 and 822. GerrriTtsEN Basin DEvELOP- 
MENT Corp. v. Ciry or New York. March 31, 1941. 
Petition for writs of certiorari to the Court of Appeals of 
New York denied. ‘Mr. Thos. L. Zimmerman, Jr. for peti- 
tioner. Messrs. William C. Chanler, Paxton Blair, and 
Joseph F. Mulqueen, Jr. for respondent. Reported be- 
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low: 258 App. Div. 191; 284 N. Y. 673; 16 N. Y. 8. 2d 
55; 30 N. E. 2d 722. | 


No. 738. GENERAL Motors Corp. (AS TRANSFEREE IN 
COMPLETE LIQUIDATION OF WALTER J. Bems, INc.) v. 
Unitep States. March 31, 1941. Petition for writ of 
certiorari to the Court of Claims denied. Mr. Benjamin 
E. Jaffe for petitioner. Solicitor General Biddle, Assist- 
ant Attorney General Clark, and Messrs. Sewall Key and 
Richard H. Demuth for the United States. Reported 
below: 92 Ct. Cls. 159; 35 F. Supp. 466. 


No. 739. Unirep Moror Service, Inc. v. UNITED 
States. March 31, 1941. Petition for writ of certiorari 
to the Court of Claims denied. Mr. Benjamin E. Jaffe 
for petitioner. Solicitor General Biddle, Assistant At- 
torney General Clark, and Messrs. Sewall Key and Rich- 
ard H. Demuth for the United States. Reported below: 
92 Ct. Cls. 159; 35 F. Supp. 466. 


No. 766. MritK Controt CoMMISSION OF PENNSYL- 
VANIA v. GREEN, TRADING AS GREEN’S Dairy, ET AL. 
March 31, 1941. Petition for writ of certiorari to the 
Supreme Court of Pennsylvania denied. Messrs. Claude 
T. Reno, Attorney General of Pennsylvania, and Frank 
E. Coho, Deputy Attorney General, for petitioner. Mr. 
George H. Hafer for respondents. Reported below: 340 
Pa. 1; 16 A. 2d 9. 


No. 771. British AMERICAN O1L Propuctne Co. v. 
BUFFINGTON ET AL. March 31, 1941. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. William E. Allen for petitioner. 
Mr. Mark McMahon for respondents. Reported below: 
116 F. 2d 363. 
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No. 775. CALirorniA LUMBERMEN’s COUNCIL ET AL. v. 
FeperAL TrADE Commission. March 31, 1941. Peti- 
tion for writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit denied. Mr. Morgan J. Doyle tor 
petitioners. Solicitor General Biddle, Assistant Attorney 
General Arnold, and Messrs. Charles H. Weston, Thomas 
E. Harris, and W. T. Kelley for respondent. Reported 
below: 115 F. 2d 178. 


No. 778. New Jersey Worstep MILis v. GNICHTEL 
ET AL., ExecuTors. March 31, 1941. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Mr. Laurence Arnold Tanzer for peti- 
tioner. Solicitor General Biddle, Assistant Attorney 
General Clark, and Messrs. Sewall Key and Maurice J. 
Mahoney for respondents. Reported below: 116 F. 2d 
338. 


No. 786. CHERRY-BURRELL CORPORATION ET AL. Uv. 
CREAMERY PACKAGE MANUFACTURING Co. March 31, 
1941. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit denied. Messrs. Clair 
W. Fairbank, Hugh M. Morris, and Alexander L. Nichols 
for petitioners. Messrs. George W. Hansen and M. Hud- 
son Rathburn for respondent. Reported below: 115 F. 
2d 980. 


No. 801. ScHNEIDER v. State or New York. March 
31, 1941. Petition for writ of certiorari to the Court of 
General Sessions, County of New York, State of New 
York, denied. Mr. Louis B. Boudin for petitioner. Mr. 
Stanley H. Fuld for respondent. Reported below: 258 
App. Div. 1044; 284 N. Y. 777; 18 N. Y. S. 2d 1000; 31 
N. E. 2d 764. 
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CASES DISPOSED OF WITHOUT CONSIDERATION 
BY THE COURT, FROM JANUARY 7, 1941, 
THROUGH MARCH 31, 1941. 


No. 583. BETHLEHEM SHIPBUILDING CorP. ET AL. v. 
NaTIONAL LaBor RELaTIoNsS Boarp. On petition for 
writ of certiorari to the Circuit Court of Appeals for the 
First Circuit. January 13, 1941. Dismissed on motion 
of counsel for the petitioners. -Wessrs. Claude R. Branch 
and Albert R. Connelly for petitioners. Solicitor Gen- 
eral Biddle and Messrs. Thomas E. Harris, Robert B. 
Watts, and Laurence A. Knapp for respondent. Reported 
below: 114 F. 2d 930. 


No. 504. McFaruanp v. West Coast Lire INSURANCE 
Co. ET AL. On petition for writ of certiorari to the Cir- 
cuit Court of Appeals for the Ninth Circuit. February 
3, 1941. Dismissed per stipulation of counsel. Jr. 
Chellis M. Carpenter for petitioner. Messrs. Francis V. 
Keesling and John G. Eliot for respondents. Reported 
below: 112 F. 2d 567. 


No. 714. CHRISTENSON, ADMINISTRATRIx, v. UNION 
Pactric Rartroap Co. Certiorari, ante, p. 673, to the Su- 
preme Court of Nebraska. March 31, 1941. Dismissed 
per stipulation of counsel. Mr. Gordon A. Nicholson for 
petitioner. Mr. Thomas W. Bockes for respondent. 
Reported below: 137 Neb. 538; 290 N. W. 246. 


No. 842. Pace v. Wricut. On petition for writ of 
certiorari to the Circuit Court of Appeals for the Seventh 
Circuit. March 31, 1941. Dismissed on motion of coun- 
sel for petitioner. Mr. Barry Gilbert for petitioner. 
Reported below: 116 F. 2d 449. 
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REHEARINGS GRANTED, FROM JANUARY 7, 1941, 
THROUGH MARCH 31, 1941. 


No. 277. Automatic Devices Corp. v. Sinko Toon «& 
MaNvFAcTURING Co. March 31, 1941. The motion 
for leave to file petition for rehearing is granted. The 
petition for rehearing is granted. The order deny- 
ing certiorari, 311 U. 8. 673, is vacated and the petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit is granted, limited to the question 
whether claims 2, 3, and 11 of the Mead patent No. 
1,736,544 are valid. Messrs. Drury W. Cooper, Thomas 
J. Byrne, and Henry M. Huzley for petitioner. Messrs. 
Bernard A. Schroeder, Russell Wiles, and George A. 
Chritton for respondent. Reported below: 112 F. 2d 
335. 





REHEARINGS DENIED, FROM JANUARY 7, 1941, 
THROUGH MARCH 31, 1941.* 


No. 51. Wricut v. Union CENTRAL Lire INSURANCE 
Co. er AL. January 13, 1941. Motion of petitioner for 
leave to file a petition for rehearing granted, and the 
petition for rehearing is denied. 311 U. 8S. 273. 


No. 51. Wricut v. UN1ion CENTRAL Lire INSURANCE 
Co.eTaL. January 13,1941. Petition of Union Central 
Life Insurance Co. for rehearing denied. 311 U.S. 273. 


No. 47. Wusconstn ET AL. v. F. W. WootwortH Co. 
January 13, 1941. Petition for rehearing denied. Mr. 
Justice Stone took no part in the consideration and 
decision of this application. 311 U.S. 622. 


*See Table of Cases Reported in this volume for earlier decisions 
in these cases, unless otherwise indicated. 
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Rehearings Denied. 312 U.S. 


No. 46. WHusconsINn ET AL. v. J. C. PENNeEy Co.; and 

No. 48. WuscoNsiNn ET AL. v. MINNESOTA Minne & 
MANUFACTURING Co. January 13, 1941. 311 U.S. 435 
452. 


’ 





No. 468. LyNncu v. SupeERrIoR Court or Los ANGELES 
County. January 13, 1941. 311 U.S. 711. 


No. 532. Korrepreter v. UNITED States. January 13, 
1941. 311 U.S. 711. 


No. 533. DERBYSHIRE v. UNITED STATES. January 13, 
1941. 311 U.S. 711. 


No. 553. LENIHAN ET AL. Vv. TRI-STATE TELEPHONE & 
TELEGRAPH Co. ET AL. January 13, 1941. 311 U. S. 
711. 


No. 12. Unirep States v. APPALACHIAN ELECTRIC 
Power Co. January 20, 1941. 311 U.S. 377. 


No. 66. MUILLIKEN ET AL. v. MEYER, ADMINISTRATRIX. 
January 20, 1941. 311 U.S. 457. 


No. 538. Frrep v. UniTep States. January 20, 1941. 
311 U.S. 716. 


No. 9. Scuriper-Scurotu Co. v. CLEVELAND TRUST 
Co. ET AL.; 

No. 10. ABERDEEN Moror Suppty Co. v. CLEVELAND 
Trust Co. er AL.; and 

No. 1l. F. E. Rowe Sates Co. v. CLEVELAND TRUST 
Co.rnT AL. See ante, p. 654. 
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312 U.S. Rehearings Denied. 





No. 112. Fioyp er au. v. EGGLESTON ET AL. February 
3, 1941. Motion for leave to file petition for rehearing 
granted, and the petition for rehearing is denied. 311 
U.S. 708. 

No. 38. PALMER ET AL., TRUSTEES, v. CONNECTICUT 
Raitway «& LicHtTina Co. February 3, 1941. 311 
U.S. 544. 

No. 74. Stoner v. New York Lire Insurance Co. 
February 3, 1941. 311 U.S. 464. 


No. 205. HELVERING, COMMISSIONER OF INTERNAL 


REVENUE, v. EuBaANk. February 3, 1941. 311 U. S. 
122. 


No. 399. BuAypes et AL. v. C. H. Litrie & Co. ET AL. 
February 3, 1941. 311 U.S. 618. 


No. 54 


545. MiLter v. Kirwan. February 3, 1941. 
311 U.S. 7 


16. 


No. 28. Srppacu v. Witson & Co. See ante, p. 1. 


No. 87. Gorin v. UNITED STATES; and 
No. 88. SaticH v. Unirep States. February 10, 1941. 
Ante, p. 19. 


No. 188. Uwntrep States v. CowDEN MANUFACTURING 
Co. February 10, 1941. Ante, p. 34. 


No. 352. SuNnsHINE MINING Co. v. NATIONAL LABOR 
Reuations Boarp. February 10, 1941. 











714 OCTOBER TERM, 1940. 
Rehearings Denied. 312 U.S. 


No. 589. NEWHOUSE ET AL. v. CorcoRAN IRRIGATION 
District. February 10, 1941. 311 U.S. 717. 


No. 591. Pacrric Nationa, BANK or SAN FRANCISCO 
v. Mercep IrricaATtion District. February 10, 1941. 
311 U.S. 718. 


No. 622. Dravo Contractina Co. v. JAMES, STATE 
Tax ComMiIssIonER. February 10, 1941. 


No. 634. Battimore & Onto Rartroap Co. v. JOSEPH, 
ADMINISTRATOR. February 17, 1941. 


No. 9. ScHrriper-ScurotuH Co, v. CLEVELAND TRUST 
Co. ET AL.; 

No. 10. ABERDEEN Motor Suppiy Co. v. CLEVELAND 
Trust Co. ET AL.; and 

No. 11. F. E. Rowe Sates Co. v. CLEVELAND Trust 
Co. er AL. March 3, 1941. Motion for leave to file a 
second petition for rehearing granted, and the petition 
for rehearing is denied. 


No. 623. Berz v. Estate or Britt. March 3, 1941. 
Motion for leave to file petition for rehearing granted, 
and the petition for rehearing is denied. 


No. 13, original. Ex parte Witu1am H. Locxnarr. 
March 3, 1941. 


No. 120. PALMER ET AL., TRUSTEES, v. WEBSTER «& 
AtLas NATIONAL BANK oF Boston, Trustee. March 
3, 1941. Ante, p. 156. 


No. 253. Hiccins v. COMMISSIONER OF INTERNAL 
Revenue. March 3, 1941. Ante, p. 212. 

















OCTOBER TERM, 1940. 
312 U.S. Rehearings Denied. 


No. 579. Opom v. ApERHOLD, WARDEN. March 3, 
1941. 


No. 608. MircHetyi v. Boarp or GovERNORS oF WASH- 
INGTON STATE Bar AssociaTIon. March 3, 1941. 


No. 693. BAKER ET AL. v. UNITED States. March 3, 
1941. 


Nos. 281 and 282. Woops, Court TrusTEg, v. City Na- 
TIONAL BANK AND Trust Co. or CHICAGO ET AL. March 
10,1941. The motion to strike the petition for rehearing 
and the motion for a rule to show cause are denied. The 
petition for rehearing is also denied. Ante, p. 262. 


No. 56. AMERICAN FEDERATION OF LABOR ET AL. Vv. 
Swine et AL. March 10, 1941. Ante, p. 321. 


No. 705. Unrrep States v. FL iortan, Executor. 
March 10, 1941. 


No. 268. Mussourt-Kansas Pres Line Co. v. UNITED 
STATES ET AL. See ante, p. 665. 


No. 1. Mitk Wacon Drivers UNION or CHICAGO, 
Locau 753, ET AL. v. MEADOWMoorR Dairies, Inc. March 
17, 1941. Motion for leave to file petition for rehearing 
granted, and the petition for rehearing is denied. Ante, 
p. 287. 


No. 190. Kertty v. JonNston, WARDEN. March 17, 
1941. 


No. 255. Nretsen, CHAIRMAN OF THE STATE Tax Com- 
MISSION, ET AL. Vv. SEARS, RorpuckK & Co. March 17, 
1941. Ante, p. 359. 











716 OCTOBER TERM, 1940. 
Rehearings Denied. 312 U.S. 


No. 256. NrtLsSon, CHAIRMAN OF THE STATE Tax Com- 
MISSION, ET AL. Uv. MONTGOMERY Warp & Co., Inc. March 
17,1941. Ante, p. 373. 

No. 696. BEKINS ET AL., TRUSTEES, ET AL. v. LINDSAY- 
STRATHMORE IRRIGATION District. March 17, 1941. 


No. 698. JorRDAN ET AL. v. PALO VERDE IRRIGATION 
District. March 17, 1941. 

No. 291. EquriTaBLe Lire INSURANCE Co. v. HALSEY, 
Sruart & Co. See ante, p. 668. 


No. 373. Just eT AL. v. CHAMBERS, EXECUTRIx. See 
ante, p. 668. 


No. —, original. Ex parte Ciero Hutu. March 31, 
1941. The motion for leave to file exhibits is granted. 
The petition for rehearing is denied. 


No. 310. Woops, Court TrusTeEg, v. Ciry NATIONAL 
Bank & Trust Co. er AL. March 31, 1941. Motion for 
leave to file petition for rehearing granted, and the 
petition for rehearing is denied. 


No. 608. MuitTcHELL v. Boarp oF GOVERNORS OF WASH- 
INGTON STATE Bar Association. March 31, 1941. The 
motion for leave to file a second petition for rehearing 
is denied. 


No. 663. OsartucH v. Securtry Mutua Lire INsur- 
ANCE Co. March 31, 1941. 


Nos. 672 and 673. H.B.Netson Construction Co. v. 
Unitep States. March 31, 1941. 











APPOINTMENT OF ADVISORY COMMITTEE ON 
RULES IN CRIMINAL CASES. 


ORDER. 

It is ordered: 

1. Pursuant to the Act of June 29, 1940 (Public, No. 
675, 76th Congress, c. 445, 54 Stat. 688), the Court will 
undertake the preparation of rules of pleading, practice, 
and procedure with respect to proceedings prior to and 
including verdict, or finding of guilty or not guilty, in 
criminal cases in district courts of the United States. 

2. To assist the Court in this undertaking, the Court 
appoints the following Advisory Committee to serve 
without compensation: 

Arthur T. Vanderbilt, Newark, New Jersey, Chairman. 

James J. Robinson, Professor of Law at the Indiana 
University Law School, Reporter. 

Alexander Holtzoff, Washington, D. C., Secretary. 

Newman F. Baker, Professor of Law at the North- 
western University Law School. 

George James Burke, Ann Arbor, Michigan. 

John J. Burns, Boston, Massachusetts. 

Frederick E. Crane, New York City. 

Gordon Dean, Washington, D. C. 

George H. Dession, Professor of Law at the Yale Law 
School. 

Sheldon Glueck, Professor of Law at the Harvard Law 
School. 

George Z. Medalie, New York City. 

Lester B. Orfield, Professor of Law at the University of 
Nebraska Law School. 

Murray Seasongood, Cincinnati, Ohio. 

J.O. Seth, Santa‘Fe, New Mexico. 


-1 
_ 
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APPOINTMENT OF ADVISORY COMMITTEE. 
Order. 


John B. Waite, Professor of Law at the University of 
Michigan Law School. 

Herbert Wechsler, Professor of Law at the Columbia 
Law School. 

G. Aaron Youngquist, Minneapolis, Minnesota. 

3. It shall be the duty of the Advisory Committee, 
subject to the instructions of the Court, to prepare and 
submit to the Court a draft of rules as above described. 

4. During the recess of the Court the Curer Justice 
is authorized to fill any vacancy in the Advisory Com- 
mittee which may occur through failure to accept ap- 
pointment, resignation, or otherwise. 

5. The Advisory Committee shall at all times be di- 
rectly responsible to the Court. The Committee shall 
not incur expense or make any financial commitments 
except upon the approval of the Court as certified by the 
Cuter Justice or upon his order during a recess of the 
Court. 

FepRuary 3, 1941. 
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AMENDMENT OF ORDER ESTABLISHING A 
TABLE OF FEES AND COSTS IN THE CIRCUIT 
COURTS OF APPEALS. 


ORDER. 


It is ordered, That the order of January 10, 1898, as 
amended by the order of February 28, 1898 (169 U. S. 
740), establishing a table of fees and costs in the Circuit 
Courts of Appeals, be amended so as to read as follows: 

“Ordered, in pursuance of the act of Congress of Febru- 
ary 19, 1897, 29 Stat. 536, c. 263, that the following table 
of fees and costs in the Circuit Courts of Appeals be, and 
the same is hereby, established, and fees and costs not 
exceeding those herein named shall be charged: 


“Docketing a case and filing the record.................2000- $5. 00 
PE OE SINR so. oes 0 nn snc hence ctendinsdecns . 25 
Transferring a case to the printed calendar................. 1.00 
ee Oe IO, 4. 5 6.5.6 cnn 5a 6Sssncnensdecaneantenns . 29 
Filing a motion, order, or other paper..............000eeee0- . 25 
Entering any rule, or making or copying any record or other 

paper, for each one hundred words...............eeeee005 20 
Entering a judgment OF Gecwree. ... ...cccscccsesesseccccesees 1.00 
Every search of the records of the court and certifying 

OI 6 sintnn ncn ccndecssnnweenteseecsestsusecengedes 1.00 
Affixing a certificate and a seal to any paper..............06. 1.00 


Receiving, keeping, and paying money, in pursuance of any 
statute or order of court, one percent on the amount so 
received, kept, and paid. 

Preparing the record for the printer, indexing the same, 
supervising the printing and distributing the copies, for 
each printed page of the record and index, twenty-five 
cents ($.25), provided that the charge for any single record 
and index shall not exceed five hundred dollars. 

Making a manuscript copy of the record, when required by 
the rules, for each one hundred words (but nothing in addi- 
tion for supervising the printing).....+..+++eseeeeeeeeeee . 20 








AMENDMENT OF ORDER. 


Order. 
Issuing a writ of error and accompanying papers, or a man- 
Oe ST IN 66d a hcewesesicdisdsdsusicaveswewess $5. 00 
Filing briefs, for each party appearing.................0.0- 5.00 


Copy of an opinion of the court, certified under seal, for each 
printed page (but not to exceed five dollars in the whole for 
OE Gan binknccan ded cnasvanhsahdstonenssenwebenes 1.00 
RERUN DBs 60s cn vccrvasesecscecvesessdéasseoes 20. 00” 


It is further ordered, That this order shall apply to all 
cases docketed in a Circuit Court of Appeals on or after 
March 15, 1941. 


Marcu 10, 1941. 
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AMENDMENT OF CRIMINAL RULES. 
ORDER. 


It is ordered, That the Rules of Practice and Proce- 
dure, after plea of guilty, verdict, or finding of guilt, in 
criminal cases brought in the District Courts of the 
United States and in the Supreme Court of the District 
of Columbia, promulgated by order of May 7, 1934 (292 
U.S. 661), and amended by orders of May 24, 1937 (301 
U.S. 717), May 31, 1938 (304 U. 8. 592), and October 21, 
1940 (311 U.S. 731), be and they hereby are made appli- 
cable to all proceedings after plea of guilty, verdict, or 
finding of guilt by the trial court where a jury is waived, 
in criminal cases in the District Courts of Alaska, Hawaii, 
Puerto Rico, Canal Zone, and Virgin Islands, and in all 
subsequent proceedings in such cases in the United States 
Circuit Courts of Appeals and in the Supreme Court of 
the United States. 

It is further ordered, That these Rules shall be appli- 
cable to proceedings in all cases in such courts in which 
a plea of guilty shall be entered or a verdict or finding of 
guilt shall be rendered on or after the first day of July 
1941. 


Marcu 31, 1941. 
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INDEX 


ABATEMENT OF ACTIONS. 


Abatement by Death. Torts. Under Florida law, cause of ac- 
tion for personal injury due to negligence survives tort-feasor. Just 
v. Chambers, 383. 


ACTIONS. See Abatement of Actions; Admiralty, 1. 
ADMINISTRATIVE AGENCIES. Sce Constitutional Law, I, 2-4; 
Employer and Employee. 
ADMINISTRATOR WAGE AND HOUR DIVISION. Sce Fair 
Labor Standards Act. 
ADMIRALTY. See Constitutional Law, II, 8. 
1. Maritime Torts. Creation of liability by State; in Florida, 
cause of action survives vessel-owner. Just v. Chambers, 383. 
2. Limitation of Liability. Jurisdiction. Effect, on remedies of 
claimants, of failure to establish right to limitation. Jd. 
AD VALOREM TAX. See Taxation, II, 2. 
ADVERTISING. See Constitutional Law, II, 11. 
ADVICE OF COUNSEL. See Constitutional Law, III, 10. 
AFFIDAVITS. See Criminal Law, 1. 
AGRICULTURAL ADJUSTMENT ACT. See Public Contracts, 2. 
ALIEN REGISTRATION ACT. See Aliens, 1-2. 


ALIENS. 

1. Regulations. Registration. States. Power of State to regu- 
late and register aliens; national legislative and treaty-making power 
supreme. Hines v. Davidowitz, 52. 

2. Id. Federal Alien Registration Act of 1940 precludes enforce- 
ment of Pennsylvania Act of 1939. Td. 


ALLOWANCES. Sce Bankruptcy, 3. 
ANSWER. See Procedure, 6. 


ANTITRUST ACTS. See Federal Trade Commission, 3-6. 

1. Sherman Act. Offenses. Labor Unions. In determining 
whether trade union conduct violates Sherman Act, that Act must 
be read with § 20 of the Clayton Act and with the Norris-LaGuardia 
Act. U.S. v. Hutcheson, 219. 

723 
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ANTI-TRUST ACTS—Continued. 

2. Id. Activities sanctioned by § 20 of Clayton Act not violative 
of Sherman Act, though incident to dispute between rival unions 
seeking favor of same employer and restraining interstate commerce. 
Id. 

3. Combinations. Combination may be contrary to policy of 
Sherman and Clayton Acts though it not tend to fix or regulate 
prices, limit production, or deteriorate quality. Fashion Guild v. 
Trade Commission, 457. 

4. Remedies. Treble Damages. United States without right as 
“person” to sue for treble damages under Sherman Act. U. S. v. 
Cooper Corporation, 600. 

5. Consent Decree. Intervention to enforce rights under consent 
decree; modification of decree. Missouri-Kansas Pipe Line Co. v. 
U. S., 502. 


APPRAISAL. See Bankruptcy, 11. 
ARMY. Sce Espionage Act, 2-3. 
ASSESSMENT. See Banks, 1-3. 
ASSESSMENT OF STOCKHOLDERS. See Banks, 1-3. 
ASSIGNMENT. See Taxation, I, 3. 
ASSIGNMENTS OF ERROR. See Jurisdiction, II, 8-10. 
ATTACHMENT. 
Validity. What Law Governs. Attachment of federal court 


judgment debt in state court proceeding. Huron Holding Corp. v. 
Lincoln Mine Co., 183. 


ATTORNEY GENERAL. 

1. Authority. Attorney General of Missouri has exclusive au- 
thority to bring suit in name and on behalf of State. Public Service 
Comm'n v. Brashear Lines, 621. 

2. Duties. Enforcement by pipe line company of rights under 
consent decree in antitrust case, not inconsistent with public duties 
of U.S. Attorney General. Missouri-Kansas Pipe Line Co. v. U.S., 
502. 


AUTOMOBILES. See Negligence, 2. 


BANKRUPTCY. 
1. Reorganization Proceedings. Fairness of Plan for reorganiza- 
tion of holding company and subsidiaries. Consolidated Rock Co. v. 
Du Bois, 510. 
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BANKRUPTCY—Continued. 


2. Reorganization Proceedings. Taxes. Trustees of street rail- 
way company in reorganization under § 77B not required to pay out 
of estate of debtor taxes owed by corporations whose properties the 
debtor operated and which the trustees continued to operate; extent 
of liability of trustees pending affirmation or rejection of leases and 
operating agreements. Philadelphia Co. v. Dipple, 168. 

3. Reorganization Proceedings. Fees and Expenses. Allowance. 
“Reasonable compensation for services rendered”; dual or conflict- 
ing interests of claimants; “proper” expenditure; plenary power of 
bankruptcy court to review fees and expenses. Woods v. City Bank 
Co., 262. 

4. Railroad Reorganization. Leases. Rejection of leases; opera- 
tion under § 77 (c) (6) “ for account of lessor”; trustees not required 
to advance funds without security to pay creditors of former lessors; 
Court did not abuse discretion in ordering trustees to withhold ad- 
vances. Palmer v. Webster & Atlas Bank, 156. 

5. Bondholders. Priority of in reorganization. Consolidated 
Rock Co. v. Du Bois, 510. 

6. Id. Priority of Creditors Principle applies whether the debtor 
corporations are solvent or insolvent and to interest as well as 
principal. Jd. 

7. Id. Application of Priority Principle where new securities of 
different grades are embraced in the plan of reorganization. Jd. 

8. Holding Company. Right of subsidiaries and their bondholders 
to prove claims at. present worth. Jd. 

9. Id. Fiduciary Status. Dominant holding company can not 
escape liability to subsidiaries or their bondholders by self-serving 
contracts. Id. 

10. Plenary Jurisdiction of Bankruptcy Court. Jd. 

11. Appraisal. Discretion of District Court. Jd. 

12. Protective Committees in corporate reorganizations as fidu- 
ciaries. Woods vy. City Bank Co., 262. 


BANKS. 

1. National Banks. Assessment of Stockholders. Comptroller 
may fix later date for payment. Rawlings v. Ray, 96. 

2. Id. Collection of Assessment. Limitations. State statute of 
limitations applies to suit by receiver to collect Comptroller’s assess- 
ment. 7d. 

3. Id. Limitations of Arkansas statute began to run from date 
assessment was made payable. Id. 


BATH HOUSES. S ce Constitutional Law, I, 8. 
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BOARD OF TAX APPEALS. See Jurisdiction, III, 4-5. 
BONDS. See Bankruptcy, 5, 9; Taxation, I, 5. 
1. Sale of Bonds. Fraudulent representations; liability of vendor. 
Equitable Life Ins. Co. v. Halsey, Stuart & Co., 410. 
2. Supersedeas Bonds. Discharge. Huron Holding Corp. v. Lin- 
coln Mine Co., 183. 
BOUNDARIES. 
Determination of boundary between States. Arkansas v. Ten- 
nessee, 664. 
‘*‘BREAK AND TAKE’’ CANDY. See Federal Trade Commis- 
sion, 2. 
BUSINESS. See Taxation, I, 5-6. 
CANDY MANUFACTURERS. See Federal Trade Commission, 2. 
CASH SURRENDER VALUE. Sce Taxation, I, 8. 
CAUSES OF ACTION. See Abatement of Actions; Admiralty, 1. 
CERTIORARI. See Jurisdiction, II, 3-4, 9. 


CIRCUIT COURT OF APPEALS. See Jurisdiction, III, 1-6. 
Amendment of order establishing table of fees and costs in Circuit 
Court of Appeals, p. 719. 
CITIZENS. Sce Criminal Law, 3. 
CIVIL LIBERTIES. See Constitutional Law, V, 1-3. 
CIVIL PROCEDURE. See Costs, 1-3; Procedure. 


CLAIMS. 

1. Claim Against United States. Unauthorized and tortious tak- 
ing of property by government officer conferred no right to sue in 
Court of Claims. U.S. v. Goltra, 203. 

2. Id. Ratification by United States of unlawful taking. /d. 

3. Id. Special jurisdictional Act of April 18, 1934 strictly con- 
strued against claimant; interest on recovery not allowed. /d. 

4. Id. Weight of evidence in proof of claim was for Court of 
Claims. Id. 


CLAYTON ACT. See Antitrust Acts, 1-3. 
COERCION. Sce Constitutional Law, III, 10; Criminal Law, 4. 


COLLECTION. Sce Banks, 2-3. 
COLLECTIVE BARGAINING. See Labor Relations Act, 1. 


COMBINATIONS. ‘See Antitrust Acts, 3; Federal Trade Commis- 
sion, 3-6 
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COMMERCE CLAUSE. See Constitutional Law, II, 1-11. 


COMPENSATION. See Bankruptcy, 3; Constitutional Law, III, 
8-9. 


COMPTROLLER OF CURRENCY. See Banks, 1-2. 
CONFORMITY ACT. See Rules of Civil Procedure, 2. 
CONSENT DECREE. Sce Antitrust Acts, 5; Judgments, 6. 


CONSTITUTIONAL LAW. Sce Procedure, 2. 
I. Miscellaneous, p. 727. 
II. Commerce Clause, p. 727. 
III. Fifth Amendment, p. 728. 
IV. Tenth Amendment, p. 729. 
V. Fourteenth Amendment, p. 729. 


I. Miscellaneous. 


1. Fair Labor Standards Act of 1938 valid. U.S. v. Darby, 100; 
Opp Cotton Mills v. Administrator, 126. 

2. Legislative Function. Congress may make administrative find- 
ings of fact prerequisite to operation of its statutory command. Opp 
Cotton Mills v. Administrator, 126. 

3. Id. Adequacy of standards for guidance of administrative 
agency, procedure, records, ete. Id. 

4. Delegation of Legislative Power. Authorization of Adminis- 
trator and industry committees under Fair Labor Standards Act to 
classify industries and fix minimum wages, valid. /d. 

5. Admiralty Jurisdiction. Power of State to create liability for 
maritime torts. Just v. Chambers, 383. 

6. Judicial Procedure. Regulation of procedure in federal courts; 
delegation of authority to Supreme Court and other federal courts 
to make rules. Sibbach v. Wilson & Co., 1. 

7. Aliens. Alien Registration Act of 1940 precludes enforcement 
of Pennsylvania Act. Hines v. Davidowitz, 52. 

8. Federal Reservations. Arkansas authorized by Act of Con- 
gress to tax net income of Arkansas corporation operating bath 
house for profit on federal reservation at Hot Springs. Superior 
Bath House Co. v. McCarroll, 176. 


II. Commerce Clause. 
1. Interstate Commerce. Federal Regulation. Validity of Fair 
Labor Standards Act of 1938. U.S. v. Darby, 100. 
2. Id. Prohibition of shipment of manufactured goods in inter- 
state commerce is regulation of interstate commerce. Id. 
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CONSTITUTIONAL LAW—Continued. 

3. Id. Congress may exclude from interstate commerce articles 
deemed injurious to public health, morals or welfare, though use 
unregulated by State of destination. Jd. 

4. Id. Motive and purpose of regulation of interstate commerce 
are for legislative judgment. Jd. 

5. Id. Prohibition of interstate shipment of goods produced 
under substandard labor conditions, valid. Jd. 

6. Id. Power of Congress as extending to intrastate activities 
affecting interstate commerce. Id, 

7. Id. Suppression of production of goods for interstate com- 
merce under substandard labor conditions valid independently of 
ban on interstate transportation. U.S. v. Darby, 100. 

8. Navigation. Scope of federal power over navigation. U.S. v. 
Chicago, M., St. P. & P. R. Co., 592. 

9. State Taxation. Iowa use tax valid as applied to mail order 
sales of foreign corporation which maintained retail stores in State. 
Nelson v. Sears, Roebuck & Co., 359; Nelson v. Montgomery Ward 
& Co., 373. 

10. Id. Validity of tax not affected by fact that tax does not 
reach sales of out-of-state competitors; by cost or inconvenience 
of collection by seller; nor by losses resulting to seller from deliveries 
prior to collection of tax. Jd. 

11. Jd. Effect of further fact that company solicited mail orders 
in State by local advertising, Nelson v. Montgomery Ward & Co., 
373. 


III. Fifth Amendment. 


1. Due Process. Fair Labor Standards Act. Minimum wage 
and maximum hours provisions, valid. U.S. v. Darby, 100; Opp 
Cotton Mills v. Administrator, 126. 

2. Id. Requirements as to keeping records of wages and hours of 
employees, valid. U.S. v. Darby, 100. 

3. Id. Act sufficiently definite in penal aspect. Jd. 

4. Id. Appearance of industry committee by counsel before Ad- 
ministrator; testimony by members of staff of Wage and Hour 
Division. Opp Cotton Mills v. Administrator, 126. 

5. Due Process. Espionage Act. Definiteness. Sections 1 (b) 
and 2 of Espionage Act sufficiently definite and consistent with due 
process. Gorin v. U.S., 19. 

6. Due Process. Administrative Proceedings. Hearing at initial 
or particular stage not required, so long as it be held before final 
order. Opp Cotton Mills v. Administrator, 126. 
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CONSTITUTIONAL LAW—Continued. 


7. Id. Rules of evidence in jury trials inapplicable to adminis- 
trative proceedings. Id. 

8. Just Compensation. Unauthorized and tortious taking of 
property by government officer conferred no right to sue in Court 
of Claims. U.S. v. Goltra, 203. 

9. Id. United States not liable for added cost of protecting em- 
bankment, necessitated by navigation improvement raising water 
level. U.S. v. Chicago, M., St. P. & P. R. Co., 592. 

10. Criminal Procedure. Deception or coercion by prosecutor as 
vitiating plea of guilty to federal offense made in ignorance of right 
to advice of counsel. Walker v. Johnston, 275; Smith v. O’Grady, 
329. 


IV. Tenth Amendment. 


1. Construction. Tenth Amendment not limitation on authority 
of National Government to use appropriate means for exercise of 
granted power. U.S. v. Darby, 100. 

2. Jd. Fair Labor Standards Act of 1938 valid. Id. 


V. Fourteenth Amendment. 

1. Due Process. Freedom of Speech. Picketing. Restriction of 
picketing by labor unions to cases where dispute is between em- 
ployer and his own employees, invalid. A. F. of L. v. Swing, 321. 

2. Id. Injunction against picketing, in background of violence, 
sustained. Drivers Union v. Meadowmoor Dairies, 287. 

3. Regulation. Streets. Civil Liberties. Validity of statute re- 
quiring license for parade or procession on public street; validity of 
fee for license. Cox v. New Hampshire, 569. 

4. Due Process. Criminal Matters. Petition for habeas corpus 
alleging that uneducated prisoner was tricked by state officers into 
guilty plea, involved constitutional right. Smith v. O’Grady, 329. 

5. Id. State prison rule abridging right of prisoner to apply to 
federal court for writ of habeas corpus, invalid. Ez parte Hull, 
546. 


CONTEMPT. See Jurisdiction, IV, 10; Rules of Civil Procedure, 6. 


CONTRACTS. See Employer and Employee; Public Contracts, 1~2: 
Securities Act, 1. 


CORPORATIONS. See Constitutional Law, I, 8; II, 9-11; Securi- 
ties Act, 1-2. 


COSTS. 


1. Costs in Circuit Courts of Appeals. Amendment of order 
establishing fees and costs in Circuit Courts of Appeals, p. 719. 
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COSTS—Continued. 

2. Liability for Costs. United States. Rule 54 (d) of Rules of 
Civil Procedure effected no change in principle. R. F. C. v. Meni- 
han Corp., 81. 

3. Id. Liability of Reconstruction Finance Corporation for 
costs. Id. 

COURT OF CLAIMS. See Claims, 1, 3-4; Jurisdiction, I, 1-2. 

CRIMINAL APPEALS ACT. 

Scope of Review, Court is concerned with construction of statute 
involved, not with interpretation of indictment as pleading. U. S. v. 
Gilliland, 86. 

CRIMINAL LAW. See Antitrust Acts, 1-2; Constitutional Law, 
III, 3, 5, 10; V, 4-5; Espionage Act, 1-6; Habeas Corpus, 1-6; 
Indictment, 1-2; Injunction, 7-9; Jurisdiction, I, 4, 10; Statutes, 9. 

For amendment of Criminal Rules, see p. 721. 

1. Offenses. Criminal Code, § 35. Pecuniary or property loss 
to United States not essential to crime of making or using false 
affidavit in matter within jurisdiction of federal department or 
agency. U.S. v. Gilliland, 86. 

2. Jd. Filing false affidavits and reports with Federal Tender 
Board under Hot Oil Act as offense. Jd. 

3. Passports. Use by citizen of passport obtained by false state- 
ment, to facilitate reéntry, violated Act of June 15,1917. Browder v. 
U.S., 335; Warszower v. U.S., 342. 

4. Pleas. Deception or coercion by prosecuting attorney as viti- 
ating plea of guilty. Walker v. Johnston, 275; Smith v. O’Grady. 
329. 

5. Plea in Bar. Claiming immunity because of evidence exacted 
by Securities and Exchange Commission. Edwards v. U. S., 473. 

CRIMINAL RULES. 

Amendment of Criminal Rules, p. 721. 


DAMAGES. 
Treble Damages. See Antitrust Acts, 3. 
Damages from Preliminary Injunction. See Jurisdiction, II, 4; 
IV, 4. 
DEATH. See Abatement of Actions. 
DECEIT. See Constitutional Law, III, 10. 


DECLARATORY JUDGMENT ACT. 


1. Application. Facts must show substantial controversy, real 
and immediate between parties having adverse legal interests. 
Maryland Casualty Co. v. Pacific Co., 270. 
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DECLARATORY JUDGMENT ACT—Continued. 
2. Id. Suit involved “actual controversy” cognizable under De- 
claratory Judgment Act. Id. 
DECREE. See Antitrust Acts, 5. 
See Arkansas v. Tennessee, 664. 


DEFINITENESS. See Constitutional Law, I, 3; III, 3,5; Espionage 
Act, 1. 


DELEGATION OF LEGISLATIVE POWER. Sce Constitutional 
Law, I, 4. 

DISCHARGE. Sce Bonds, 2; Employer and Employee. 

DISCRIMINATION. Sce Jurisdiction, II, 17. 

DIVIDENDS. See Taxation, I, 12. 

DOCUMENTS. See Espionage Act, 2-5. 

DRESS DESIGNS. See Federal Trade Commission, 5. 

DUE PROCESS. See Constitutional Law, III, 1-11; V, 1-5. 

EJUSDEM GENERIS. See Statutes, 7. 

ELECTION. See Taxation, I, 12. 

EMINENT DOMAIN. 


1. What Constitutes Taking. United States not liable jor added 
cost of protecting embankment, necessitated by navigation improve- 
ment raising water level. U.S. v. Chicago, M., St. P. & P. R. Co., 
592. 

2. Jd. Unauthorized and tortious taking of property by 
government officer conferred no right to sue in Court of Claims. 
U.S. v. Goltra, 203. 


EMPLOYER AND EMPLOYEE. See Antitrust Acts, 1-2; Con- 
stitutional Law, I, 1; V, 1-2; Fair Labor Standards Act, 1-12; 
Labor Relations Act, 1-4. 

Termination of Employment. Contract. Exhaustion of admin- 
istrative remedies under Railway Labor Act not prerequisite to suit 
against railroad by employee for wrongful discharge. Moore v. IIli- 
nois Central R. Co., 630. 

E .a-ORSEMENT. See Indictment, 1. 

EQUITY. See Antitrust Acts, 5; Declaratory Judgment Aci, 1-2; 
Fraud, 1-2; Injunction, 1-9; Jurisdiction, I, 3-0; Il, 4; [V, 7-9, 11: 
Receivers. 


Criminal Law. Impropriety of federal court injunction to re- 
strain criminal prosecution in state court. Beal v. Missouri Pacific 
R. Corp.. 45. 
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ESPIONAGE ACT. 

1. Validity. Sections 1 (b) and 2 sufficiently definite and accord 
with due process. Gorinv. U.S., 19. 

2. Offenses. Documents. Information relating to national de- 
fense need not concern places or things enumerated in $1 (a) of 
Act. Gorin v. U.S., 19. 

3. Id. “National defense” refers to the military or naval estab- 
lishments and related activities of national preparedness for war. 
Id. 

4. Id. Information from files of Naval Intelligence detailing 
counter-espionage activities was capable of use to injury of United 
States or tc advantage of foreign nation. Jd. 

5. Evidence. Proof that proscribed information was to be used 
to advantage of foreign nation sufficient. Jd. 

6. Procedure. Whether acts of defendants were related to na- 
tional defense was for jury under proper instructions. 7d. 


ESTATE TAX. See Taxation, I, 12-13. 


EVIDENCE. See Constitutional Law, III, 4, 7; Federal Trade 
Commission. 

1. Admissibility. Statement inconsistent with innocence, made 
by accused prior to alleged offense, admissible though uncorroborated. 
Warszower v. U. S., 342. 

2. Motion to Suppress. See Posey v. U.S., 663. 

3. Conduct. Acts of defendants as related to “national defense” 
under Espionage Act. Gorin v. U.S., 19. 

4. Disability. Sufficiency of evidence of total and permanent dis- 
ability. Berry vy. U.S., 450. 

5. Fraud. Evidence correctly submitted to jury. Equitable Life 
Ins. Co. v. Halsey, Stuart & Co., 410. 

6. Negligence. Automobiles. Sufficiency of evidence to go to 
jury as to gross negligence of owner in driving automobile. Conway 
v. O’Brien, 492. 

7. Espionage. Sufficiency of evidence of violation of Espionage 
Act. Gorin vy. U.S., 19. 

8. Use of Passport. Evidence that defendant presented passport 
on entry was sufficient to go to jury. Warszower v. U. S., 342. 

9. Sufficiency of Evidence to sustain verdict. Hemphill v. U. S.. 
657. 

10. Proof of Damages. Weight of evidence. U.S. v. Goltra, 203. 

11. Administrative Proceedings. Rules of evidence in jury trials 
inapplicable. Opp Cotton Mills v. Administrator, 126. 


EXECUTION. See Attachment. 
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EXECUTORS AND ADMINISTRATORS. Sce Taxation, |, 12-13. 
EXEMPTIONS. See Taxation, I, 9-11. 
EXPENSES. See Bankruptcy, 3; Taxation, I, 5~7. 


FAIR LABOR STANDARDS ACT. 

1. Validity and Construction. U.S. v. Darby. 100; Opp Cotton 
Mills v. Administrator, 126. 

2. Scope of Act. Meaning of “production for interstate com- 
merce.” U.S.v. Darby, 100. 

3. Definition of Industry. Administrator's preliminary definition 
may be revised while investigation pending before committee. Opp 
Cotton Mills v. Administrator, 126. 

4. Id. Definition of textile industry, excluding woolen industry, 
valid. Jd. 

5. Industry Committee. Function of. Id. 

6. Id. Composition of industry committee complied with § 5 
(b). Id. 

7. Procedure. Industry committee not required to conduct quasi- 
judicial proceeding upon notice and hearing. /d. 

8. Id. Effect of substitution of members of industry committee 
during deliberations. Jd. 

9. Id. Adequacy of notice of hearing; report and recommenda- 
tion of industry committee as notice of matter in issue. Z/d. 

10. Jd. Appearance of industry committee by counsel before Ad- 

‘ ministrator; testimony by members of staff of Wage and Hour Divi- 
sion. 7d. 

11. Wage Order. Finding by Administrator that recommenda- 
tions of industry committee “are made in accordance with law,” as 
prerequisite to wage order. 7d. 

12. Jd. Competency of evidence supporting Administrator's 
findings. Id. 


FALSE AFFIDAVITS. Sce Criminal Law, 1-2. 

FEDERAL INSTRUMENTALITIES. See Constitutional Law, |, 8. 
FEDERAL RESERVATIONS. Sce Constitutional Law, I, 8. 
FEDERAL TENDER BOARD. See Criminal Law, 2. 


FEDERAL TRADE COMMISSION. 


L. Construction of Act. “Unfair methods of competition in [in- 
terstate| commerce” not to be construed as “unfair methods of com- 
petition in any way affecting interstate commerce.” Trade Com- 
mission v. Bunte Brothers, 349. 
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FEDERAL TRADE COMMISSION—Continued. 

2. Authority of Commission. Intrastate Commerce. Commission 
without authority to prevent intrastate sale of “break and take” 
candy. Id. 

3. Combinations Contrary to Antitrust Acts. Commission has 
power to suppress practice of combination which runs counter to 
publie policy of Sherman and Clayton Acts. Fashion Guild v. Trade 
Commission, 457. 

4. Id. Practice tending to create monopoly and to deprive public 
of advantages of free competition in interstate trade offends policy 
of Sherman Act. Id. 

5. Id. Practices of combination of manufacturers of women’s gar- 
ments and textiles properly enjoined as unfair methods of compe- 
tition in interstate commerce. Fashion Guild v. Trade Commission, 
457; see also Millinery Guild v. Trade Commission, 469. 

6. Findings. Conclusion of Commission that practices of com- 
bination constituted unfair methods of competition was based on 
adequate findings and was correct. Fashion Guild v. Trade Comm’n, 
457. 

7. Evidence. Admission and exclusion. Jd. 


FEES. See Bankruptcy, 3. 

FIDUCIARIES. See Bankruptcy, 9, 12. 

FIFTH AMENDMENT. See Constitutional Law, III. 
FINDINGS. See Constitutional Law, I, 2; Fair Labor Standards 


Act, 11-12; Federal Trade Commission, 6; Jurisdiction, II, 11; 
Labor Relations Act, 4. 


FOREIGN CORPORATIONS. See Constitutional Law, II, 9-11. 
FOREMAN. See Indictment, 1. 


FRAUD. See Criminal Law, 1-3. 

1. Right of Recovery as governed by law of State where fraudu- 
lent representations and sales were made; liability under Iowa law 
of vendor who induced purchase by fraud. Equitable Life Ins. Co. 
v. Halsey, Stuart & Co., 410. 

2. Id. Stipulations whereby one would avoid the consequences 
of fraudulent representations, strictly construed in Iowa. Id. 

3. Evidence. Id. 


FREEDOM OF SPEECH. See Constitutional Law, V, 1-3. 
FREEDOM OF THE PRESS. See Constitutional Law, V, 1-3. 


FULL TRAIN CREW LAW. See Injunction, 9. 
FUTURE INTERESTS. See Taxation, I, 9-10. 
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GIFTS. Sce Taxation, I, 9-11. 

Nature of Gift. Gift is made to him upon whom the donor be- 
stows the benefit of his donation. Helvering v. Hutchings, 393. 
GOVERNMENTAL INSTRUMENTALITIES. Sce Constitutional 

Law, I, 8. 
GOVERNMENT CONTRACTS. See Public Contracts, 1-2. 
GOVERNOR. See Jurisdiction, IV, 2. 
GRAND JURY. Sce Indictment, 1. 
GUEST. See Negligence, 2. 
HABEAS CORPUS. Sce Constitutional Law, V, 4-5. 


1. In General. Procedure upon petition for writ. Walker v. 
Johnston, 275. 

2. Id. Application for writ; adequacy of petition; when answer 
not required ; prematurity of petition. Ex parte Hull, 546. 

3. Availability of Remedy in Nebraska for determining whether 
petitioner’s imprisonment is in violation of Federal Constitution. 
Smith v. O'Grady, 329. 

4. Id. Petition stated case involving constitutional right. Smith 
v. O'Grady, 329. 

5. Id. Mandamus denied here without prejudice to right to peti- 
tion for writ of habeas corpus. Ex parte Burall, 660. 

6. Evidence. Burden of proof on prisoner to prove right to dis- 
charge. Walker v. Johnston, 275. 


HEALTH. See Constitutional Law, II, 3. 


HEARING. Sce Constitutional Law, III, 6; Fair Labor Standards 
Act, 7-10. 


HIGHWAYS. See Constitutional Law, V, 3. 
HOLDING COMPANY. See Bankruptcy, 1, S—‘. 
HOT OIL ACT. Sec Criminal Law, 2. 

HOT SPRINGS. Sce Constitutional Law, I, 8. 
IMMUNITY. Sce Securities Act, 2. 

INCOME TAX. See Taxation, I, 3-7. 
INDEFINITENESS. See Statutes, 3-5. 


INDICTMENT. 
1. Validity. Form of endorsement of true bill by foreman. Fd- 
wards v. U.8., 473. 
2. Sufficiency of count charging sale of unregistered securities in 
violation of Securities Act. /d. 
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INDUSTRY COMMITTEE. Sce Constitutional Law, I, 4; III, 4; 
Pair Labor Standards Act, 5-10. 


INJUNCTION. See Constitutional Law, V, 1, 2; Jurisdiction, I, 4; 
IV, 7-8. 


1. Federal Court. Injunction against proceedings in state court 
barred by Jud. Code § 265. Maryland Casualty Co. v. Pacific Co., 
270. 

2. Id. Federal courts avoid needless friction with state policies. 
Railroad Comm’n v. Pullman Co., 496. 

3. Industrial Disputes. Injunction for prevention of violence by 
labor unions in industrial disputes. Drivers Union v. Meadowmoor 
Dairies, 287. 

4. Id. In determining whether acts of violence were attributable 
to a labor union rather than to irresponsible outsiders, state court 
not confined to technicalities of law of agency. Id. 

5. Id. Resort may be had to state court for modification of terms 
of injunction should coercive effect of picketing disappear. Id. 

6. Damages. Power of District Court to assess damages caused 
by temporary injunction subsequently dissolved. Public Service 
Comm'n v. Brashear Lines, 621. 

7. Criminal Proceedings. Injunction to restrain criminal prosecu- 
tion. Read v. Dickerson, 656. 

8. Id. Propriety of federal court injunction interfering with proc- 
esses of criminal law in state court. Beal v. Missouri Pacific R. Co., 
4 


or 


9. Jd. Federal court injunction to restrain enforcement of state 
“full train crew” law, inappropriate when threatened action is test 
ease only. Id. 


INSTRUCTIONS TO JURY. See Trial, 4. 


INSURANCE. See Taxation, I, 8, 13. 

1. Nature of Contract. Risk. Risk-shifting and risk-distribution 
as essentials of contract of life insurance. Helvering v. LeGierse, 531. 

2. Jd. Contract of life insurance and annuity policy, considered 
together, created no insurance risk. Id. 

3. Id. That physical examination was not required is incon- 
clusive as to non-existence of “insurance risk.” Estate of Keller v. 
Commissioner, 543. 

4. Id. Evidence of “insurance risk.” Jd. 

5. Auto Collision. Personal Injuries. Insurer’s suit involved 
“actual controversy’ within Declaratory Judgment Act. Maryland 
Casualty Co. v. Pacific Co., 270. 
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INSURANCE—Continued. 
6. War Risk Insurance. What constitutes total and permanent 
disability. Berry v. U.S., 450. 
7. Id. Suit not barred by mere delay in filing. Jd. 


INTEREST. See Bankruptcy, 6; Claims, 3; Taxation, I, 12. 


INTERSTATE COMMERCE. See Constitutional Law, II, 1-11; 
Federal Trade Commission, 1-6. 


INTERSTATE COMMERCE ACTS. See Constitutional Law, II, 
1-11; Injunction, 9; Jurisdiction, I, 45; IV, 7-8. 
Authority of Commission. Cause held within primary jurisdic- 
tion of Interstate Commerce Commission, and complaint in District 
Court was properly dismissed. Armour & Co. v. Alton R. Co., 195 


INTERVENTION. 


Intervention to enforce right established by consent decree. Mzis- 
souri-Kansas Pipe Line Co. v. U.S., 502. 


INVESTMENTS. See Taxation, I, 5-6. 
JUDGMENTS. See Attachment. 


1. Effect. Attachment of federal court judgment in state court 
proceeding. Huron Holding Corp. v. Lincoln Mine Co., 183. 

2. Res Judicata. See Missouri-Kansas Pipe Line Co. v. U. S&., 
665. 

3. Payment. Satisfaction of judgment. Huron Holding Corp. v. 
Lincoln Mine Co., 183. 

4. Declaratory Judgment Act. Application. Maryland Casualty 
Co. v. Pacific Co., 270. 

5. Default Judgment. Jurisdiction of state court; effect of pro- 
ceedings in federal court after attempted removal. Metropolitan 
Casualty Co. v. Stevens, 563. 

6. Consent Decree. Intervention to enforce rights under consent 
decree. Missouri-Kansas Pipe Line Co. v. U. S., 502. 

JURISDICTION. See Admiralty, 2; Claims, 3; Habeas Corpus, 3. 
I. In General, p. 738. 

II. Jurisdiction of this Court, p. 739. 

III. Jurisdiction of Circuit Courts of Appeals, p. 740. 

IV. Jurisdiction of District Courts, p. 740. 

V. Jurisdiction of Court of Claims, p. 741. 

References to particular subjects under title Jurisdiction: Appeal, 
I, 9-10; II, 2, 5-6; Bankruptcy, IV, 13; Board of Tax Appeals, 
III, 4-6; Certiorari, II, 3-4; Consent Decree, I, 9; IV, 9; Con- 
tempt, IV, 10; Court of Claims, V; Criminal Cases, I, 10; Declara- 
tory Judgment Act, IV, 6; Dismissal, II, 1; Diversity of Citizen- 

301335 ° —41——47 
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JURISDICTION—Continued. 

ship, IV, 12; Equally Divided Court, II, 7; Equity, I, 3; Federal 
Question, II, 14-16; Finality of Order or Judgment, II, 2; III, 3; 
Injunction, I, 4-5; IV, 7-8; Interstate Commerce Commission, IV, 
14; Intervention, I, 9; IV, 9; Jurisdictional Amount, IV, 5; Local 
Questions, I, 6-8; Motion to Assess Damages, III, 2; IV, 3; Re- 
ceivers, IV, 11; Remand, I, 12; Removal, I, 11; Reorganization, 
IV, 13; Rules of Civil Procedure, IV, 10; Rules of Decision, 
I, 6-8; Scope of Review, I, 13; II, 8-13; Securities Act, II, 12; 
State Statutes, I, 7-8; Il, 17; Suit Against United States, I, 1; 
IV, 1; Three Judge Court, III, 1-2; IV, 24; Tucker Act, I, 1; 
Waiver, I, 2. 

. In General. 

1. Suit Against United States. Scope of jurisdiction under 
Tucker Act. U.S. v. Sherwood, 584. 

2. Id. Waiver of sovereign immunity strictly construed. Id. 

3. Federal Courts Generally. A remedial right to proceed in a 
federal equity court can not be enlarged by state statute. Kelleam 
v. Maryland Casualty Co., 377. 

4. Injunction. Propriety of federal court injunction interfering 
with processes of criminal law in state courts. Beal v. Missouri 
Pacific R. Corp., 45; Read v. Dickerson, 656; see infra, IV, 7, 8. 

5. Id. Federal courts avoid needless friction with state policies. 
Railroad Commission v. Pullman Co., 496. 

6. Rules of Decision. Local Questions. Right of recovery in 
federal court for fraudulent representations in sale of securities, gov- 
erned by law of State in which the representations and sales were 
made. Equitable Life Ins. Co. v. Halsey, Stuart & Co., 410. 

7. Id. State court’s determination of applicable state statute of 
limitations, binding on second trial in federal court, after removal. 
Moore v. Illinois Central R. Co., 630. 

8. Id. Effect of interpretation of state law by state court, when 
based on misconception of federal law. Breisch v. Central Railroad, 
484. 

9. Appeal from orders denying motions to intervene to enforce 
right established by consent decree. Missouri-Kansas Co. v. U. S., 
502. 

10. Appeal in Criminal Case to be heard on record certified to 
Circuit Court of Appeals. Edwards v. U. S., 473. 

11. Removal. Validity of proceedings in state court subsequent 
to petition for removal. Metropolitan Casualty Co. v. Stevens, 563. 

12. Remand. Order of federal court remanding cause to state 
court not reviewable. Jd. 
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13. Scope of Review. Consideration by appellate court of ques- 
tion not previously urged. Hormel v. Helvering, 552. 

14. Damages from Temporary Injunction, assessment of. Public 
Service Comm'n v. Brashear Lines, 621. 


II. Jurisdiction of this Court. 


1. Want of Jurisdiction. Dismissal for. Hussock v. New York, 
659. 

2. Appeal. Order of District Court denying right to intervene to 
enforce consent decree, held final and appealable. Missouri-Kan- 
sas Pipe Line Co. v. U. S., 502. 

3. Certiorari. Respondent entitled to sustain judgment on 
ground other than that adopted by court below. Ryerson v. U. S., 
405. 

4. Id. Judgment dismissing motion to assess damages in case 
decided by three judges, reviewable by Circuit Court of Appeals 
and here on certiorari. Public Service Comm’n v. Brashear Lines, 
621. 

5. Appeals in Criminal Cases. Edwards v. U. S., 473. 

6. Jd. Scope of review on appeal under Criminal Appeals Act. 
U.S. v. Gilliland, 86. 

7. Affirmance by equally divided Court. Gray v. Powell, 666. 

8. Scope of Review. Question not presented by record, not de- 
cided. Palmer v. Webster & Atlas Bank, 156. 

9. Jd. Question not presented by petition for certiorari, not 
decided. Helvering v. Hutchings, 393. 

10. Id. This Court may notice plain error in action of District 
Court punishing as for contempt refusal to obey order under Rule 
35 of Rules of Civil Procedure, though error not assigned in Circuit 
Court of Appeals or here. Sibbach v. Wilson & Co., 1. 

11. Jd. Concurrent findings. Just v. Chambers, 383. 

12. Review of State Courts. Decision based wholly on Securities 
Act of 1933 reviewable here. A. C. Frost & Co. v. Coeur D’Alene 
Mines Corp., 38. 

13. Id. Scope of review by this Court. Drivers Union v. Mead- 
owmoor Dairies, 287. 

14. Federal Question. Dismissal for want of properly presented 
federal question. Ohio ex rel. Squire v. Brown, 652; Eagles v. Gen- 
eral Electric Co., 658. 

15. Id. Dismissal for want of a substantial federal question. 
McKinley v. Salter, 659. 

16. Id. Nonfederal ground adequate to support judgment. Util- 
ities Insurance Co. v. Potter, 662. 
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17. Questions of State Law. Decision on issue of unconstitu- 
tional discrimination withheld pending definitive construction of state 
statute by state court. Railroad Commission v. Pullman Co., 496. 


III. Jurisdiction of Circuit Courts of Appeals. 

1. Review of District Court. Decree in suit mistakenly brought 
under Jud. Code § 266 reviewable though rendered by three judges. 
Phillips v. U. S., 246. 

2. Jd. Judgment dismissing motion to assess damages in case 
decided by three judges, reviewable by Circuit Court of Appeals. 
Public Service Comm’n v. Brashear Lines, 621. 

3. Jd. Want of jurisdiction where judgment of District Court 
not final. U.S. v. Florian, 656. 

4. Review of Board of Tax Appeals. Questions of law; deci- 
sion of Board reversed as “not in accordance with law.” Powers 
v. Commissioner, 259. 

5. Id. Authority of Cireuit Court of Appeals to modify, re- 
verse or remand, “as justice may require,” decisions not in ac- 
cordance with law. Hormel v. Helvering, 552. 

6. Scope of Review. Consideration by Circuit Court of Ap- 
peals of liability of taxpayer under section of Revenue Act not 
relied on by Commissioner in proceeding before Board of Tax 
Appeals. Hormel v. Helvering, 552; Helvering v. Richter, 561. 

IV. Jurisdiction of District Courts. See Bankruptcy. 

1. Swit Against United States. Jurisdiction of District Court. 
U. S. v. Sherwood, 584. 

2. Three Judge Court. Suit to enjoin Governor challenging no 
statute, not maintainable under Jud. Code § 266. Phillips v. U. S., 
246. 

3. Id. Suit mistakenly brought under § 266 reviewable by Cir- 
cuit Court of Appeals; disposition here of erroneous direct appeal. 
Id. 

4. Three Judges. Assessment of Damages. Jurisdiction of mo- 
tion to assess damages caused by injunction in suit under Jud. 
Code § 266; refusal to assess damages as abuse of discretion. 
Public Service Comm'n v. Brashear Freight Lines, 621. 

5. Jurisdictional Amount. See Read vy. Dickerson, 656. 

6. Declaratory Judgment Act. Essentials to suit; “actual con- 
troversy.” Maryland Casualty Co. v. Pacific Coal & Oil Co.. 
270. 

7. Injunction. Jud. Code § 265 bars injunction against proceed- 
ings in state court. Jd.; see also Railroad Comm’n v. Pullman Co., 


496. 
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8. Injunction interfering with processes of criminal law in state 
courts. Beal v. Missouri Pacific R. Corp., 45. 

9. Intervention to enforce rights under consent decree. Mis- 
souri-Kansas Pipe Line Co. v. U. S., 502. 

10. Contempt. Punishing as for contempt refusal to obey or- 
der under Rule 35 of Rules of Civil Procedure was plain error 
which this Court may notice, though not assigned in the Circuit 
Court of Appeals or here. Sibbach v. Wilson & Co., 1. 

11. Appointment of Receivers. Propriety of appointment; effect 
of controversy being also before state court. Kelleam v. Mary- 
land Casualty Co., 377. 

12. Diversity of Citizenship. Id. 

13. Bankruptcy Court. Review of fees and expenses in con- 
nection with reorganization. Woods v. City Bank Co., 262. 

14. Interstate Commerce Commission. Cause held within pri- 
mary jurisdiction of Commission, and complaint properly dis- 
missed. Armour & Co. v. Alton R. Co., 195. 


V. Jurisdiction of Court of Claims. 

Jurisdiction under special jurisdictional Act of April 18, 1934. 
U.S. v. Goltra, 203. 

JUST COMPENSATION. Sce Constitutional Law, III, 8-9. 
LABOR RELATIONS ACT. 

1. Authority of Board. Scope of Orders. Board may require 
employer, found to have refused to bargain collectively, to bargain 
collectively and desist from refusal. Labor Board v. Express Pub. 
Co., 426. 

2. Jd. Board may not enjoin unfair labor practices in which em- 
ployer is not found to have engaged and which are unrelated to proven 
unlawful conduct. Jd. 

3. Id. Scope of posted notices. Id. 

4. Review of Orders. Findings. Employer may not attack find- 
ings which were basis of sustained order, review of which was not 
sought. Id. 


LABOR UNIONS. See Antitrust Acts, 1-2; Constitutional Law, 
V, 1-2; Labor Relations Act. 


LACHES. See Insurance, 7. 

LEASES. See Bankruptcy, 2, 4. 

LIBERTY. See Constitutional Law, V, 1-5. 
LICENSES. See Constitutional Law, V, 3. 
LIMITATION OF LIABILITY. See Admiralty, 2. 
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LIMITATIONS. See Insurance, 7; Jurisdiction, I, 7. 


1. Stockholders’ Assessment. Collection. State statute of limi- 
tations applicable to suit by receiver of national bank to collect 
stockholders’ assessment.. Rawlings v. Ray, 96. 

2. Jd. Arkansas statute of limitations began to run not when 
assessment was made, but when payable. Jd. 


MAIL ORDER COMPANIES. See Constitutional Law, II, 9-11. 
MARITIME TORTS. See Admiralty, 1; Constitutional Law, I, 5. 


MASTER AND SERVANT. See Employer and Employee; Fair 
Labor Standards Act; Labor Relations Act. 


MAXIMUM HOURS. See Constitutional Law, III, 1. 
MENTAL EXAMINATION. See Rules of Civil Procedure, 5. 
MINIMUM WAGES. See Constitutional Law, III, 1. 
MISREPRESENTATION. See Fraud, 1-2. 

MORALS. Sec Constitutional Law, II, 3. 

MOTIVE. See Statutes, 2. 

NATIONAL BANKS. Sce Banks, 1-3. 

NATIONAL DEFENSE. Sce Espionage Act, 2-6. 


NAVIGABLE WATERS. 

Federal Power. Scope of federal power over navigation; lands 
below ordinary high-water mark; rights of riparian owner su!servi- 
ent. U.S. v. Chicago, M., St. P. & P. R. Co., 592. 

NAVY. See Espionage Act, 3-4. 


NEGLIGENCE. See Personal Injuries. 

1. Cause of Action for personal injuries survives tort-feasor, under 
Florida law. Just v. Chambers, 383. 

2. Evidence. Sufficiency of evidence to go to jury on issue as to 
gross negligence of owner in driving automobile injuring guest. 
Conway v. O’Brien, 492. 

NORRIS-LA GUARDIA ACT. See Antitrust Acts, 1. 


NOTICE. See Fair Labor Standards Act, 7, 9; Labor Relations 
Act, 3. 
OIL AND GAS. 
Regulation. Filing of false affidavits and reports with Federal 
Tender Board under Hot Oil Act violates Criminal Code, § 35. 
U.S. v. Gilliland, 86. 


OPTION. See Securities Act, 1. 
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PARADES. See Constitutional Law, V, 3. 


PARTIES. 


State as Party Plaintiff. Attorney General of Missouri has ex- 
clusive authority to bring suits in name and on behalf of State. 
Public Service Comm’n v. Brashear Lines, 621. 


PARTNERSHIP. See Taxation, I, 4. 
PASSPORTS. See Criminal Law, 3; Evidence, 8. 
PAYMENT. See Banks, 1; Judgments, 3. 


PENALTIES. 


Maximum Penalty. That Criminal Code § 35 prescribed greater 
maximum penalty than Act of February 22, 1935, without sig- 
nificance in construction of former. U. S. v. Gilliland, 86. 


PENITENTIARIES. See Constitutional Law, V, 5. 
PERMANENT DISABILITY. See Insurance, 6. 
PERSON. See Statutes, 14-15. 

PERSONAL INJURIES. See Negligence. 


1. Remedy for injuries caused by breach of Federal Safety 
Appliance Acts; applicability of Pennsylvania Workmen’s Com- 
pensation Act. Breisch v. Central Railroad, 484. 

2. Id. Action for personal injuries due to negligence survives 
death of tort-feasor, under Florida law. Just v. Chambers, 383. 


PHYSICAL EXAMINATION. See Procedure, II, 5-6. 
PICKETING. See Constitutional Law, V, 1-2. 
PLEA. See Criminal Law, 4-5. 

PLEADING. See Criminal Law, 5; Procedure, 6. 
PLEA IN BAR. See Criminal Law, 5. 

PLENARY JURISDICTION. Sce Bankruptcy, 10. 
POWERS. 


Effect of joint power to two beneficiaries to terminate trust and 
thereby acquire equal shares. Ryerson v. U. S., 405. 


PRACTICE. See Procedure. 
PRICES. See Antitrust Acts, 3. 
PRIORITY PRINCIPLE. See Bankruptcy, 5-7. 
PRISONS. 
Regulations. State prison rule abridging right of prisoner to 


petition federal court for writ of habeas corpus, invalid. Ez parte 
Hull, 546. 
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PROCEDURE. See Attachment; Constitutional Law, I, 2-3; III, 
6-7, 10; V, 4-5; Criminal Law, 4-5; Fair Labor Standards Act, 
7-10; Jurisdiction; Rules in Criminal Cases. 


I. In General. 

1. Consideration by appellate court of questions not previously 
urged. Hormel v. Helvering, 552. 

2. Power of Congress to regulate procedure in federal courts; 
delegation of authority to Supreme Court and other federal courts 
to make rules; Act of June 19, 1934 restricted to matters of 
pleading, practice and procedure; effect of inaction by Congress 
prior to effective date of Rules. Sibbach v. Wilson & Co., 1. 

3. Habeas Corpus. Sufficiency of petition. Walker v. Johnston, 
275; Ex parte Hull, 546. 

4. Removal. Proceedings in state and federal courts pending 
attempted removal. Metropolitan Casualty Co. v. Stevens, 563. 

5. Withholding Decision of issue of unconstitutional discrimination 
pending definitive construction of state statute by state court. Rail- 
road Comm'n v. Pullman Co., 496. 

6. Motion for Judgment on pleadings; denials and allegations 
of answer taken as true. Beal v. Missouri Pacific R. Corp., 45. 

7. Extension of Time for perfection of appeal. Evans v. U. S., 
651. 

8. Directed Verdict. Government’s motion properly denied; evi- 
dence sustained verdict for plaintiff. Berry v. U.S., 450. 

9. Affirmance per stipulation of counsel. Tyler v. Helvering, 657. 

10. Stay of execution of judgment and sentence. Vernon v. Wil- 
son, 660. 

11. Mistaken Appeal. Decree of District Court, appealed to this 
Court, in suit mistakenly brought under Jud. Code § 266, reviewable 
by Cireuit Court of Appeals; procedure on appeal here. Phillips 
v. U.S., 246. 

12. Certiorari. Dismissal of petition for failure to comply with 


the rules. Richards v. Florida, 662. 


Il. New Rules of Civil Procedure; Construction and Validity. 

1. Authority to modify, abridge, or enlarge substantive rights of 
litigants, or to enlarge or diminish jurisdiction of federal courts, not 
granted by Act of 1934. U.S. v. Sherwood, 584. 

2. Effect. To the extent that they are within the authority 
granted by Congress, the Rules of Civil Procedure repeal the 
Conformity Act. Sibbach v. Wilson & Co., 1. 

3. Swt Against United States, to which it has not consented, 
not authorized by Rules. U. S. v. Sherwood, 584. 
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PROCEDURE—Continued. 

4. Rule 24 (a). Intervention to enforce rights under consent 
decree, not dependent on Rule. Missouri-Kansas Pipe Line Co. 
v. U. S., 502. 

5. Rule 35. Authorization of physical or mental examination 
of party valid; “substantive rights” not abridged. Jd. 

6. Id. Refusal to obey order under Rule 35 not punishable as 
for contempt; remedies those enumerated in Rule 37 (b) (2) (i), 
(ii), and (iii). Zd. 

7. Rules 35 and 37 did not exceed authority granted by Act of 
June 19, 1934, merely because they involve “important” or “sub- 
stantial” rights. Jd. 

8. Rule 50 (b). Has not taken from juries power to weigh evi- 
dence and contested issues of fact. Berry v. U. S., 450. 

9. Rule 54 (d). Provision as to liability of United States for 
costs merely declaratory and principle unchanged. R. F. C. v. 
Menihan Corp., 81. 

10. Rule 75 (c), (e). Application of Rule. Swanson v. Buck, 
653. 


PROCESSING TAXES. See Public Contracts, 2. 
PROCESSIONS. See Constitutional Law, V, 3. 


PRODUCTION. See Antitrust Acts, 3. 
PROSECUTING ATTORNEYS. See Criminal Law, 4. 
PUBLIC CONTRACTS. 

1. Government Contracts. Federal Taxes Clause. Taxes as 
“directly” applicable to manufacture of “supplies covered by this 
contract”; and as “paid by the contractor.” U.S. v. Cowden Mfg. 
Co., 34. 

2. Id. Contract for garments did not require reimbursement of 
contractor for taxes subsequently imposed under Agricultural Ad- 
justment Act. on processing of materials used, which were paid by 
subcontractor and shifted to contractor pursuant to subcontract. Jd. 


PUBLIC HEALTH. Sec Constitutional Law, II, 3. 
PUBLIC OFFICERS. See Claims, 1. 
PUBLIC WELFARE. See Constitutional Law, I], 3. 


RAILROADS. See Bankruptcy, 2, 4; Employer and Employee; 
Injunction, 9; Interstate Commerce Acts. 


RAILWAY LABOR ACT. Sce Employer and Employee. 
RATIFICATION. See Claims, 2. 
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RECEIVERS. 
Propriety of Appointment of receiver by federal court. Kelleam 
v. Maryland Casualty Co., 377. 


RECONSTRUCTION FINANCE CORPORATION. . 
Liability for costs in litigation. R. F.C. v. Menihan Corp., 81. 
RECORDS. See Constitutional Law, III, 2. 
REGISTRATION. See Aliens, 1-2; Securities Act, 1. 
REGULATION. Sce Constitutional Law, I, 6; II, 1-8; III, 1-2; 
V, 1,3. 
REMAND. See Jurisdiction, I, 12. 
REMOVAL. See Jurisdiction, I, 11. 
RENTS. Sce Taxation, I, 12. 
REORGANIZATION. Sce Bankruptcy. 
RETAIL STORES. Sce Constitutional Law, II, 9-11. 
REVENUE LAWS. Sce Statutes, 6; Taxation, I, 1-13. 
RIPARIAN OWNERS. See Constitutional Law, III, 9. 
RULES IN CRIMINAL CASES. 
Appointment of Advisory Committee to prepare rules of pleading, 


practice, etc., to govern in District Courts prior to and including 


verdict, ete., p. 717. 
Amendment of existing rules of practice and procedure after plea, 


verdict or finding of guilt, p. 721. 
RULES OF CIVIL PROCEDURE. ‘ec Procedure. 
RULES OF COURT. 
Compliance. Dismissal of cause for failure to comply with 
rules. Richards v. Florida, 662. 
RULES OF DECISION. See Jurisdiction, I, 6-8. 


RULES OF EVIDENCE. Sce Constitutional Law, III, 7; Evi- 
dence, 1-11. 
SAFETY. Sce Injunction, 9; Safety Appliance Acis, 1-2. 


SAFETY APPLIANCE ACTS. 

1. Remedy of employee of interstate railway, injured in intra- 
state transportation through breach of Safety Appliance Acts, is 
under common or statutory law of State. Breisch v. Central 
Railroad of New Jersey, 484. 

2. Id. Application of Pennsylvania Workmen’s Compensation 
Act to causes of action arising under Safety Appliance Acts. Id. 
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SALES. See Constitutional Law, II, 9-11; Fraud, 1; Securities 
Act, 1. 


SATISFACTION. See Judgments, 3. 
SECURITIES. See Securities Act, 1-2; Taxation, I, 5-6. 


SECURITIES ACT. 


1. Registration of Shares. Option to purchase enforceable 
though shares not registered under Securities Act of 1933 as 
amended. A. C. Frost & Co. v. Coeur D'Alene Mines Corp., 38. 

2. Offenses. Prosecution. Claim of immunity under § 22 (c); 
sufficiency of plea. Edwards v. U. S., 473. 


SERVICES. See Bankruptcy, 3. 


SHERMAN ACT. Sce Antitrust Acts, 1-4; Federal Trade Com- 
mission, 3-4. 

STANDARDS. See Constitutional Law, 1, 3. 

STATUTE OF LIMITATIONS. See Limitations. 

STATUTES. See Injunction, 9; Jurisdiction, I, 7-8; II, 17. 

1. In General. Application of legislation to pending cases. 
Hines v. Davidowitz, 52. 

2. Validity. Effect of motive and purpose of legislation. U. S. 
v. Darby, 100. 

3. Validity. Vagueness. Criminal Code § 35, as applied, not 
void as indefinite. U.S. v. Gilliland, 86. 

4. Id. Sections 1 (b) and 2 of Espionage Act sufficiently definite. 
Gorin v. U! S., 19. 

5. Id. Fair Labor Standards Act of 1938 sufficiently definite. 
U.S. v. Darby, 100. 

6. Construction of revenue laws. U.S. v. Pelzer, 399. 

7. Construction. Application of rule of ejusdem generis. U.S. v. 
Gilliland, 86. 

8. Id. Legislative History. U.S. v. Gilliland, 86. 

9. Particular Statutes. Purpose of Act of June 18, 1935, amend- 
ing Criminal Code §35; that §35 prescribed greater maximum 
penalty than Act of February 22, 1935, without significance in con- 
struction of former; in application to affidavits, documents, ete. 
relative to exclusion of “hot oil” from interstate commerce, § 35 
not superseded by Act of February 22, 1935. U.S. v. Gilliland, 86. 

10. Jd. Special jurisdictional Act of April 18, 1934, strictly con- 
strued against claimant. U.S. v. Goltra, 203. 

11. Jd. Construction of § 266 of the Judicial Code. Phillips v. 
U.S., 246. 
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12. Particular Words. Meaning of “production for interstate 
commerce.” U.S. v. Darby, 100. 

13. Id. Meaning of “willful.” Browder v. U. S., 335. 

14. Id. Sovereign ordinarily not included in term “person.” 
U.S. v. Cooper Corp., 600. 

14. Id. United States without right as “person” to sue for treble 
damages under Sherman Act. 7d. 


STAY. 
Stay of execution of judgment and sentence. Vernon v. Wilson, 
660. 


STIPULATION. See Fraud, 2. 


STOCKHOLDERS. Sce Banks, 1-3. 

STOCKS. See Taxation, I, 5-6. 

STOCKYARDS. Sce Armour & Co. v. Alton R. Co., 195. 
STREET RAILWAYS. See Bankruptcy, 2. 

STREETS. See Constitutional Law, V, 1-3. 
SUBCONTRACTOR. See Public Contracts, 2. 
SUPERSEDEAS. See Bonds, 2, 

SURVIVAL. See Abatement of Actions; Admiralty, 1. 


TAXATION. See Bankruptcy, 2; Constitutional Law, II, 9-11; 
Jurisdiction, III, 4-6; Public Contracts, 1-2. 
I. Federal Taxation. 
Il. State Taxation. 


I. Federal Taxation. 

1. In General. Application of gift tax. Helvering v. Hutchings, 
393. 

2. Id. Construction of revenue laws. U.S. v. Pelzer, 399. 

3. Income Tax. Income from trust, assigned in specified amount 
by life beneficiary, taxable to assignor. Harrison v. Schaffner, 579. 

4. Id. Share of receivable partnership income includible in gross 
income of partner for period ending with death. Helvering v. Estate 
of Enright, 636; Pfaff v. Commissioner, 646. 

5. Income Tax. Deductions. Business Expenses. Expense of 
care of one’s own investments in bonds and stocks not deductible 
under 1932 Act as expense in carrying on “business.” Higgins v. 
Commissioner, 212. 

6. Id. That management of one’s own securities may be “busi- 
ness,” supported by no fixed administrative construction. 7d. 
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7. Id. Segregation of parts of taxpayers expenses for purpose of 
deduction. /d. 

8. Gift Tax. Amount of Gift. Cost to donor or cash surrender 
value as basis of “value” in gift of single-premium policies of life 
insurance. Guggenheim v. Rasquin, 254; Powers v. Commissioner, 
259; U.S. v. Ryerson, 260. 

9. Gift Tax. Exemptions. Allowance of separate exemption of 
$5,000 for each beneficiary of gift in trust, under § 504 (b) of 1932 
Act. Helvering v. Hutchings, 393; U.S. v. Pelzer, 399; Ryerson v. 
U.S., 405. 

10. Jd. Gifts in trust dependent on survivorship are gifts of 
“future interest,” excluded from § 504 (b) of 1932 Act. U. S. v. 
Pelzer, 399; Ryerson v. U.S., 405. 

11. Jd. Construction of Art. 2 (5) of Treasury Regulations 79. 
Guggenheim v. Rasquin, 254. 

12. Estate Tar. Election under § 302 (j) of 1926 Act to have 
estate valued as of one year after death; rents, dividends and 
interest accrued and received in year not part of gross estate; Art. 
11, T. R. 80 invalid. Maass v. Higgins, 443. 

13. Jd. Exclusion from gross estate of amounts receivable as 
“insurance”; construction of § 302 (g) of 1926 Act. Helvering v. 
LeGierse, 531; Estate of Keller v. Commissioner, 543. 


II. State Taxation. 

1. Federal Reservations. Arkansas authorized by Act of 1891 to 
tax net income of Arkansas corporation operating bath house for 
profit on federal reservation at Hot Springs. Superior Bath Co. v. 
McCarroll, 176. 

2. Id. Act of 1891 not consent to ad valorem taxes only. Id. 

3. Mail Order Sales. Iowa use tax valid as applied to mail 
order sales of foreign corporation which maintained retail stores 
in State. Nelson v. Sears, Roebuck & Co., 359; Nelson v. Mont- 
gomery Ward & Co., 373. 


TENTH AMENDMENT. See Constitvtional Law, IV, 1-2. 
TEXTILE INDUSTRY. Sce Fair Labor Standards Act, 4. 
THREE JUDGE COURT. See Jurisdiction, II, 4; III, 1-2; IV, 4. 
TITLE. Sec Navigable Waters. 

TORTS. See Abatement of Actions; Admiralty, 1; Claims, 1-2. 
TOTAL DISABILITY. See Insurance, 6. 

TRADE UNIONS. See Antitrust Acts, 1-2; Labor Relations Act. 
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TRANSPORTATION. See Constitutional Law, II, 2-3, 7. 
TREASURY REGULATIONS. Sce Taxation, I, 11-12. 
TREATIES. See Aliens, 1. 

TREBLE DAMAGES. See Antitrust Acts, 4. 


TRIAL. 

1. Questions of Law. Effect of admitted facts is question of 
law. Nelson v. Montgomery Ward & Co., 373. 

2. Questions for Jury. Whether acts of defendants in prosecu- 
tion under Espionage Act were related to national defense was for 
jury upon proper instructions. Gorin v. U.S., 19. 

3. Id. Evidence was sufficient to go to jury on issue as to 
existence of permanent and total disability. Berry v. U. S.., 
450. 

4. Instructions to Jury. Equitable Life Ins. Co. v. Halsey, 
Stuart & Co., 410. 

5. Plea in Bar. Error in overruling plea of immunity under 
Securities Act. Edwards v. U. S., 473. 

TRUSTEES. See Bankruptcy, 2, 4; Taxation, I, 3, 9-10. 
TRUSTS. See Taxation, I, 3, 9-10. 

TUCKER ACT. See Jurisdiction, I, 1. 

UNFAIR COMPETITION. See Federal Trade Commission, 1-6. 
UNIONS. See Antitrust Acts, 1-2; Labor Relations Act. 


UNITED STATES. See Antitrust Acts, 4; Claims, 1-2; Costs, 2; 
Criminal Law, 1; Public Contracts, 1-2; Statutes, 14-15. 


USE TAX. Sec Constitutional Law, II, 9-10; Taxation, II, 3. 
VAGUENESS. See Statutes, 3-5. 

VALUATION. Sce Taxation, I, 12. 

VALUE. See Taxation, I, 8, 12. 


VENDOR AND VENDEE. Sce Constitutional Law, II, 9-11. 


Liability of Vendor for fraudulent representations. Equitable 
Life Ins. Co. v. Halsey, Stuart & Co., 410. 


VESSELS. See Admiralty, 1. 


WAGES AND HOURS. See Constitutional Law, III, 1-2; Fair 
Labor Standards Act. 


WAIVER. 
Waiver of Sovereign Immunity from suit strictly construed. 
U. S. v. Sherwood, 584. 
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WAR RISK INSURANCE. See Insurance, 6-7. 
WATERS. See Constitutional Law, III, 9; Navigable Waters. 
WELFARE. Sce Constitutional Law, II, 3. 


WORKMEN’S COMPENSATION ACTS. 


Application of Pennsylvania Act to causes of action arising 
under federal Safety Appliance Acts. Breisch v. Central Railroad, 
484. 
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